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by  the  Oovemor  in  January,  1871. 
tHarrUon  was  appointed  in  January,  1871,  DeOraffenreid  having  died. 
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head-notes  followed  by  (R)  are  by  the  Reporter. 
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JUNE   TERM,  1870. 


Bebsheba  Briley  et  al.^  plaintiff's  in  error,  vs.  Abneb  F. 

Underwood  etcd. 

Equity  from  White, 

When  this  cause  was  called  in  its  order,  A.  S.  Erwin  and 
Hutchins  and  McMillan,  who  were  represented  by  Hillyer  & 
Brother,  failed  to  furnish  copies  of  the  bill  of  exceptions,  as 
required  by  the  12th  Rule  of  Court,  and  the  Court,  ex  aiio 
mero  moiu,  dismissed  the  cause. 

The  same  disposition  was  made  of  S.  S^  Barnard,  plaintiff 
in  error  vs.  David  McMurray,  motion  to  set  aside  a  judg- 
ment from  Baker.  J.  E.  Bower  for  plaintiff  in  error.  In 
neither  was  there  any  appearance  for  the  defendants. 


Vol.  zti.*2. 


10     SUPREME  COURT  OF  GEORGIA. 


Anderson  va,  Taylor. 


William  M.  Anderson,  administrator,  plaintiff  in  error, 
tw.  Thomas  L.  Taylob,  trustee,  defendant  in  error. 

1.  When  the  arbitrators  failed  to  furnish  the  party  who  objects  to  the 
award  with  a  copy,  as  required  by  Section  4188  of  the  Revised  Code, 
but  the  party  appeared  at  the  first  term  of  the  Court  and  filed  his  objec- 
tions to  the  award)  and  did  not  show  that  he  was  taken  by  surprise,  or 
lost  any  right  by  not  having  notice  of  the  award,  he  is  not  injured  by 
the  failure  of  the  arbitrators  to  furnish  the  copy,  and  the  award  will 
not,  on  that  ground,  be  set  aside. 

2.  An  award  will  not  be  set  aside  for  uncertainty,  when  it  is  capable  of 
being  made  certain. 

8.  The  award  in  this  case  is  not  so  outrageous  as  of  itself  to  constitute 
conclusive  evidence  of  fraud  or  corruption.  Error  in  judgment  in  the 
arbitrator^  is  not  a  sufficient  ground  for  setting  aside  an  award.  Nor 
will  it  be  set  aside  on  the  ground  that  it  is  contrary  to  evidence,  if  there 
is  any  evidence  to  sustain  it 

4.  Arbitrations  are  favored  by  the  Courts,  and  he  who  attempts  to  set 
aside  an  award  must  comply  strictly  with  the  requirements  of  the 
statutes,  or  he  will  not  be  heard. 

5.  The  Court  will  not,  by  consent,  transfer  a  cause  to  the  end  of 
another  Circuit,  but  will  transfer  it  to  the  end  of  the  entire  docket,  by 
consent.     (R.)    See  note  at  the  end  of  the  Report. 

Arbitration  and  Award.  Certainty.  Before  Judge  Alex- 
ander.    Pulaski  Superior   Court     October  Term,  1869. 

This  case  is  bottomed  upon  the  submission  to  arbitration 
of  two  actions  of  ejectment  pending  in  said  county.  One 
was  in  favor  of  Thomas  L.  Taylor,  as  trustee  for  his  wife, 
formerly  Mary  J.  Pickett,  against  William  M.  Anderson,  as 
administrator  of  William  W.  Mayo,  for  the  north  half  of 
land  lot  number  one  hundred  and  eighty-four,  the  south  half 
of  number  one  hundred  and  eighty-five,  all  of  numbers  one 
hundred  and  ninety  four,  one  hundred  and  ninety-five,  apart 
of  number  one  hundred  and  ninety-six,  being  a  strip  on  the 
south-east  side  of  the  Hawkinsville  road,  containing  in  the 
aggregate  four  hundred  and  five  acres,  in  the  12th  district  of 
said  county.  The  other  was  by  the  same  plaintifiT  against 
one  Polhill,  who  held  under  said  Mayo,  for  a  portion  of  the 
same  land.  These  suits  were  brought  in  March,  1863,  in  the 
lifetime  of  Mayo,  and  to  each  the  general  issue  and  statute  of 
limitations  were  pleaded. 
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In  January,  1866,  said  plaintiff  and  said  Anderson,  as  ad- 
ministrator, submitted  these  suits  and  the  matter  of  mesne 
profits  to  arbitrators  who  were  to  decide  the  same,  acting  ac- 
cording to  law,  unless  a  legal  right  was  waived  by  either, 
pending  the  cause.  The  submission  stated  that  these  lands 
in  the  first  suit  named  were  ^the  same  as  sold  by  John  Pick- 
ett, as  administrator  of  James  Pickett,"  and  that  those  in  the 
second  suit  named,  were  '^for  a  portion  of  the  same  lands 
bought  by  John  H.  Pickett  from  the  estate  of  James  Pickett, 
and  which  W.  W,  Mayo  sold  to  Mrs.  Jane  Pickett,  the 
grantee  of  said  Polhill,  and  liable  over  for  same  on  his  war- 
ranty of  it  all." 

The  two  arbitrators  selected  by  the  parties,  selected  their 
umpire.  What  proceedings  were  had  before  them  does  not 
appear  by  the  record,  except  as  hereinafter  is  stated.  In 
August,  1866,  they  made  an  award  as  follows :  "  that  the 
plaintiff  do  recover  the  portion  of  land  named,  possessed  by 
William  W.  Mayo  at  his  death,  except  the  ten  acres  of  land 
deeded  to  Henry  Anderson,  the  said  amount  land  so  awarded 
amounting  to  three  hundred  and  ninety-four  acres.  We  also 
decide  that  the  amount  received  from  the  estate  of  John  H. 
Pickett  ($1,500  00)  sufficient  as  a  rebuttal  of  rent  of  said 
land."  This  award  was  entered  upon  the  minutes  of  the 
Court  at  October  Term,  1866. 

Anderson  filed  exceptions  to  it  upon  the  following  grounds: 
Ist  Because  neither  he  nor  his  counsel  were  ever  served  with 
a  copy  of  the  award  before  the  term,  nor  within  the  first 
three  days  thereof,  and  never  saw  the  original  till  the  term. 
2d.  Because  ''the  evidence  before  the  arbitrators  showed  that 
the  defendant's  intestate,  and  those  under  whom  he  claimed, 
had  been  in  the  quiet,  peaceable  and  uninterrupted  and  ad- 
verse possession  of  said  lands,  under  color  of  title,  from  the 
time  John  H.  Pickett  and  William  M.  Mayo  purchased  them, 
on  the  first  day  of  February,  1842,  till  the  commencement  of 
the  suit  for  them  as  aforesaid,  in  1863,  a  period  over  twenty 
yearsy  daring  all  which  time  said  Mary  Jane  Taylor  had 
dther  a  guardian  or  trustee  who  bad  the  right  to  sue  for  said 
lands."    The  recovery  of  said  lands,  or  any  part  of  them, 
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was  therefore  barred  by  the  statute  of  limitations,  and  the 
award  was  contrary  to  law  and  illegal.  3d.  The  award  is 
void  for  uncertainty,  in  that  it  does  ^'  not  desigif&te  what 
land,  or  locate  it  anywhere,  in  any  State,  county  or  district.'* 
4th.  "  The  land  in  controversy,  the  right  and  titles  to  which 
was  submitted  to  arbitration  as  aforesaid,  was  proven  before 
the  arbitrators  to  have  been  sold  by  John  H.  Pickett,  ad- 
ministrator of  James  Pickett,  on  the  Ist  of  February,  1842, 
under  an  order  of  the  Court  of  Ordinary  of  Pulaski  county, 
and  that  William  W.  Mayo  became  the  purchaser  at  and  for 
the  sum  of  $1,500  00,and  that  on  the  same  day  he  received  a 
deed  for  said  land  from  said  John  H.  Pickett,  and  on  the 
same  day  the  said  William  W.  Mayo  reconveyed  the  same 
land  to  the  said  John  H.  Pickett  at  the  same  price.  And 
from  that  time  the  said  Pickett  and  Mayo,  and  those  under 
whom  they  claimed,  and  those  claiming  under  them,  held 
the  quiet,  peaceable  and  uninterrupted  possession  of  said 
land  under  a  claim  of  title,  till  the  said  action  of  ejectment 
was  commenced  for  their  recovery,  in  January,  1863,  for  a 
period  of  over  twenty  years;  that  the  plaintiff  sought  by  their 
action  of  ejectment,  and  before  said  arbitrators,  to  set  aside 
the  sale  of  said  lands  (the  said  Mary  Jane  being  one  of  two 
heirs  to  the  estate  of  the  said  James  Pickett,  deceased,)  on 
the  first  of  February,  1842,  on  the  ground  that  the  said  John 
H.  Pickett,  as  administrator  of  James  Pickett,  had  fraudu- 
lently purchased  said  lands  at  his  own  sale.  £ut  the  evi- 
dence before  the  arbitrators  showed  that  there  was  no  fraud 
or  unfairness  in  said  sale  by  the  said  John  H.  Pickett,  at 
his  own  sale  as  such  administrator,  or  by  the  said  Mayo ; 
and  that  the  said  sale  was  a  fair  one  at  the  price  of  $1,500  00, 
and  which  the  administrator,  in  his  return  to  the  Court  of 
Ordinary,  charged  himself  with  the  amount  of  said  sale,  and 
that  the  guardian  of  the  said  Mary  Jane  Taylor,  some  time 
before  the  year  1845,  received  from  the  administrator  of  the 
said  James  Pickett,  her  full  share  of  the  purchase-money  for 
said  laud,  and  which  he  did  with  a  full  knowledge  of  the 
sale,  the  manner  of  the  sale,  the  seller  and  the  purchase  of 
it,  and  the  price  it  brought  at  said  sale  the  1st  of  February, 
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1842,  he  being  present  at  the  sale ;  and  that  soon  after  the 
marriage  of  the  said  Mary  Jane  to  the  said  Thomas  L.  Tay- 
lor, which  marriage  took  place  on  or  about  the  26th  day  of 
January,  1855,  the  guardian  of  the  said  Mary  Jane  Taylor, 
who  had  long  before  then  thus  received  her  portion  of  her 
said  father's  estate — the  said  James  Pickett — including  her 
half  of  tbe  said  01,500  00,  and  settled  with  and  turned  her 
whole  estate  in  his  hands  over  to  her,  or  her  husband,  or 
trustee,  including  her  half  of  the  purchase-money  for  said 
land,  and  that  the  said  Mary  Jane  had  a  guardian  from  at 
least  1842  till  she  married  in  1855,  and  that  from  then  till 
now,  she  never,  by  herself,  guardian  or  trustee,  except  by 
said  action  of  ejectment,  attempted  to  repudiate  said  sale  of 
said  land  on  the  1st  of  February,  1842,  but  acquiesced  in  it, 
and  by  her  guardian  elected  to  take  her  part  of  the  pur- 
chase-money for  said  land,  and  did,  by  her  guardian,  take  it; 
and  then,  in  a  settlement  with  her  guardian,  after  her  mar- 
riage, by  herself,  husband  or  trustee,  took  and  received  it 
from  her  guardian;"  and  not  only  that,  but  on  the  first  day 
of  May,  1855,  soon  after  her  marriage,  she  and  her  said  hus- 
band, the  said  Thomas  L.  Taylor,  and  Jane  Taylor,  the 
only  other  heir  to  the  estate  of  the  said  James  Pickett,  "  re- 
leased and  surrendered  all  right  and  claim  in  and  to  said 
body  of  lands,  (including  the  said  lands  so  sold  on  the  1st 
of  February,  1842,  as  aforesaid,)  to  him,  the  said  Mayo;" 
also  all  right  of  suit  or  actiou  to  set  aside  the  original  sale 
"of  said  land  on  the  said  1st  of  February,  1842,  or  in  any- 
wise to  disturb  or  molest  said  Mayo  in  the  enjoyment  or 
title  to  said  property,"  all  of  which  in  substance  was  proved 
before  said  arbitrators,  thereby  further  showing  her  election 
to  take  the  purchase-money  instead  of  said  land,  and  yet 
they  gave  an  award  in  favor  of  said  plaintiff,  and  which 
award  was,  and  is,  on  this  acconnt,  too  grossly  unjust  and 
illegal;  for  the  said  Mary  Jane,  by  her  guardian  and  trus- 
tee, not  only  made  no  attempt  to  repudiate  said  sale  of  land, 
except  by  said  action  of  ejectment,  and  acquiesced  in  it  for 
over  twenty  years,  by  which  she  was  bound,  but  they  elec- 
ted to  take  and  did  take  and  receive  her  part  of  the  pur- 
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chase-money.  And  they  giving  her  the  $1^500  00,  or  sub- 
stituting it,  making  it  pay  the  $1,500  00  as  rent  for  said 
land,  does  not  cure,  or  remedy,  or  make  legal  the  said  award 
in  this  respect,  or  in  any  way  relieve  it  of  its  illegality  and 
injustice,  and  the  gross  mistake  of  the  arbitrators  of  the  law 
in  this  respect."  • 

^'5th.  And  this  deponent  further  says  that  on  the  trial  by 
and  before  said  arbitrators,  plaintiff  offered  to  give  in  evi- 
dence a  deed  made  by  J.  C.  Polhill  to  M.  C.  Polhill,  dated 
1st  February,  1866,  after  the  commencement  of  said  action  of 
ejectment,  and  after  its  submission  to  arbitration,  conveying 
to  Thomas  L.  Taylor,  trustee  for  said  Mary  Jane  Taylor, 
etc.,  the  said  parcel  of  land  which  the  said  Mayo  so  pur- 
chased from  said  John  Pickett,  and  is  now  held  by  William 
M.  Anderson,  administrator  of  William  W.  Mayo,  deceased  ; 
that  is  to  say,  one-half  interest  in  the  same,  by  said  Mrs. 
Taylor  giving  up  her  half  interest  in  the  part  so  sold  to 
Mrs.  Jane  Pickett,  referring  to  the  said  land  so  sold  1st  of 
February,  1842,  to  the  introduction  of  said  deed  as  evidence 
before  said  arbitrators,  the  counsel  for  this  defendant  ob- 
jected on  the  ground  that  it  was  a  title,  if  a  title  at  all,  ac- 
quired by  the  plaintiff,  not  only  after  the  commencement  of 
said  action  of  ejectment,  but  after  the  submission  of  it  to 
arbitrators ;  which  objection  was  overruled  by  the  arbitra- 
tors and  the  said  deed  read  as  evidence,  and  which  ruling  of 
said  arbitrators  this  deponent  is  advised  and  believes  was 
and  is  illegal." 

These  objections  were  demurred  to  ore  tenusy  and  the  de- 
murrer was  sustained,  and  the  award  was  made  the  judg- 
ment of  the  Court.  Plaintiff  in  error  pays  said  objections 
were  sufficient  in  law  as  stated. 

[Note. — A  motion  was  made  by  counsel  on  both  sides  to  pat  this 
cause  to  the  heel  of  the  Chattahoochee  Circuit.  The  Court  refused  to 
do  that,  but  allowed  it  by  consent,  to  go  to  the  heel  of  the  entire  docket 
of  the  term.] 

Eli  WARRE5T,  Lanier  &  Anderson,  for  plaintiff  in 
error. 
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A.  T.  BuBKEy  8.  Hall,  (by  Lochbanb  &  Clabke,)  for 
defendant. 

*By  the  Court — Bbown,  C.  J.,  delivering  the  opinion. 

1.  We  are  satisfied  the  failure  of  the  arbitrators  to  furnish 
the  party  who  objects  to  the  award  with  a  copy,  as  directed 
by  Section  41  S3  of  the  Revised  Code,  is  not  sufficient  cause 
for  setting  it  aside.  This  provision  of  the  statute  is  direc- 
tory and  should  be  complied  with.  But  if  the  party  has 
notice  of  the  award,  and  appears  at  the  first  term  of  the 
Court,  and  files  his  objections,  and  does  not  show  that  he  is 
taken  by  surprise,  or  that  he  has  lost  any  right  on  account 
of  the  failure,  we  see  no  reason  why  that  should  vitiate  the 
award.  If  he  had  failed  to  file  his  objections  at  the  first 
term,  because  he  did  not  in  fact  have  notice  of  the  existence 
of  the  award,  or  if  he  had  obtained  the  notice  during  the 
term,  and  at  so  late  a  period,  that  he  could  not  make  out  his 
objections,  we  do  not  say  that  the  Court  should  have  refused 
to  allow  him  further  time  to  make  his  objections. 

2.  An  award,  that  the  plaintiff  in  ejectment  do  recover 
the  portion  of  land  named,  possessed  by  Mayo  at  his  death, 
except  the  ten  acres  of  land  deeded  to  Henry  Anderson,  the 
land  so  awarded  amounting  to  three  hundred  and  ninety-five 
acres,  when  the  amount  claimed  in  the  action  of  ejectment  is 
four  hundred  and  five  acres,  is  not  void  for  uncertainty.  We 
think  the  maxim,  id  certum  ed  quod  certum  reddi  potest,  ap- 
plies. Suit  was  brought  against  Mayo  for  four  hundred  and 
five  acres  of  land,  described  in  the  declaration ;  and  it  seems 
he  died  in  possession,  pending  the  action.  The  case  was  re- 
ferred to  arbitration,  and  the  award  was  for  plaintiff  for  the 
land  named,  possessed  by  Mayo  at  the  time  of  his  death,  ex- 
cept the  ten  acres  deeded  to  Anderson,  adding  the  amount  of 
land  so  awarded. 

It  would  seem  that  the  sheriff  could  have  no  difficulty  in 
locating  the  land  by  this  description.     It  is  said,  however,  it 

*For  meaning  of  ^^  By  the  Court f^*  see  note,  40th  Georgia  Reports,  670. 
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does  Dot  appear  where  the  ten  acres  deeded  to  Anderson  is 
located.  It  is  presumed  the  deed  to  him  from  Majo  is  of 
record^  and  that  the  sheriff  could  inform  himself  by  reference 
to  it.  Many  actions  of  ejectment  are  brought  in  that  section 
of  the  State  where  head-rights  grants  exist,  upon  a  more  im- 
perfect description  of  the  premises,  and  there  is  no  difBculty 
in  executing  the  process  of  the  Court.  But  the  authorities 
go  farther.  In  1  Washington's  Chancery  Court  Reports,  448, 
it  is  said :  If  certainty  can  be  obtained,  by  reference  to  some- 
thing dehors  the  award,  the  party  may,  by  an  averment,  cure 
an  objection  otherwise  fatal. 

3.  £ut  the  main  question  in  this  case  is  still  to  be  noticed. 
Were  the  objections  filed  to  this  award  on  the  ground  that  the 
jury  found  contrary  to  law,  and  contrary  to  evidence,  good  ? 
We  think  not.  It  is  contended  that  the  evidence  as  set  forth 
in  the  objections  was  admitted,  by  the  demurrer,  ore  ienusyto 
be  correct,  and  that  it  showed,  conclusively,  that  the  award 
was  wrong.  If  the  demurrer  had  been  reduced  to  writing, 
it  admitted  only  such  facts  as  were  well  pleaded.  And  we 
hold  that  the  objection  to  the  award  on  this  ground  was  not 
well  pleaded.  The  language  used  must  be  taken  most  strongly 
against  the  pleader.  He  does  not  pretend  to  say  in  this  case 
that  he  has  set  forth  all  the  evidence  which  was  heard  by  the 
arbitrators.  He  only  states  that  certain  facts  appear  by  the 
evidence.  As  he  attacked  the  award,  because  the  evidence 
did  not  sustain  it,  and  as  he  undertook  to  set  forth  the  evi- 
dence, he  should  have  distinctly  averred  that  he  had  incor- 
porated it  correctly  as  given  in  by  both  sides.  From  the 
statements  made  by  the  pleader,  we  are  well  satisfied  that  all 
the  evidence  heard  by  the  arbitrators  is  not  in  this  record. 

It  appears  that  the  defendant  had  been  in  possession  more 
than  the  statutory  period ;  but  it  does  not  appear  from  the 
statement  made  by  his  counsel  in  his  pleadings,  which  it  is 
said  in  argument,  should  appear,  that  there  was  also  evidence 
before  the  arbitrators,  of  minority,  fraud  and  coverture,  to 
rebut  the  proof  under  the  plea  of  the  statute  of  limitations. 

But  suppose  the  evidence  had  been  fairly  and  fully  set 
forth,  as  it  was  given  in  on  the  hearing  before  the  arbitrators, 
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oould  the  Coart  then  have  set  aside  this  award  ?  At  most  it 
would  make  a  case  where  the  arbitrators  committed  error  in 
deciding  upon  the  law,  and  found  against  the  weight  of  evi- 
dence. And  we  are  satisfied  the  current  of  authorities  is 
against  interference  by  the  Court,  with  the  award,  even  in 
a  case  where  it  is  admitted  that  these  errors  were  commit- 
ted bj  the  arbitrators.  In  Burchill  vs.  Marsh  ei  cU.,  de- 
cided by  the  Supreme  Court  of  the  United  States,  17  How- 
ard's Reports,  page  344,  it  is  said  :  ''  The  charges  of  fraud 
and  corruption  made  in  the  bill,  are  denied  in  the  answer, 
and  the  award  is  not  so  outn^eous  as  of  itself  to  con- 
stitute eofndusive  evidence  of  fraud  or  corruption.  Error 
of  judgment  in  the  arbitrators  is  not  a  sufficient  ground 
for  setting  aside  an  award."  Mr.  Justice  Greer,  deliv- 
ering the  opinion  of  the  Court,  says :  '^  The  general  prin- 
ciples upon  which  Courts  of  Equity  interfere,  to  set  aside 
awards,  are  too  well  settled  by  numerous  decisions,  to  admit 
of  doubt.  Arbitrators  are  judges  chosen  by  the  parties,  to 
decide  the  matters  submitted  to  them  finally,  and  without 
appeal.  As  a  mode  of  settling  disputes  it  should  receive 
every  encouragement  from  Courts  of  Equity.  If  the  award 
is  within  the  submission,  and  contains  the  honest  decision  of  ^ 
the  arbitrators,  after  a  full  and  fair  hearing  of  the  parties,  a 
Court  of  Equity  will  not  set  it  aside  for  error,  either  in  law 
or  bet.  A  contrary  course  would  be  a  substitution  of  the 
judgment  of  the  Chancellor,  in  place  of  the  judges  chosen  by 
the  parties,  and  would  make  an  award  the  commencement, 
Qot  the  end,  of  litigation.  In  order,  says  Lord  Thurlow, 
(Knox  vs.  Symmons,  1  YoiBey,  Junior,  369,)  to  induce  the 
Court  to  interfere,  there  must  be  something  more  than  an 
error  of  judgment,  such  as  corruption  in  the  arbitrator,  or 
gross  mbtake,  either  apparent  on  the  face  of  the  award,  or  to 
be  made  out  by  the  evidence ;  but  in  case  of  mistake,  it  must 
be  made  out  to  the  satisfaction  of  the  arbitrator,  and  that  if 
it  had  not  happened,  he  would  have  made  a  difierent  award. 
Courts  should  be  careful  to  avoid  a  wrong  use  of  the  word 
'  mistake,' and  by  making  it  synonymous  with  mere  error 
of  judgment,  assume  to  themselves  an  arbitrary  power  over 
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awards.    The  same  result  would  follow  if  the  Court  shoald 
treat  the  arbitrators  as  guilty  of  corrupt  partiality^  merely 
because  their  award  is  not  such  an  one  as  the  Chancellor 
would  have  given/'  On  page  351,  Justice  Grier  adds :  "  The 
admission  of  witnesses  to  prove  their  estimate  of  damages, 
(even  if  it  had  been  in  the  face  of  the  objection  of  counsel, 
and  not  by  consent)  may  have  been  error  in  judgment,  but  it 
is  no  cause  for  setting  aside  the  award;  nor  can  the  admis- 
sion of  illegal  evidence,  or  taking  the  opinion  of  third  per- 
sons, be  alleged  as  a  misbehavior  in  the  arbitrators,  which 
will  affect  the  award.     If  they  have  given  their  honest,  in- 
corrupt judgment  on  the  subject-matters  submitted  to  them, 
after  a  full  and  fair  hearing  of  the  parties,  they  are  bound  by 
it,  and  a  Court  of  Chancery  has  no  right  to  annul  their 
award  because  it  thinks  it  could  have  made  a  better.      In 
Underbill  vs.  Van  Cortlandt  et  al.f  Johns'  Chancery  Reports, 
339,  Chancellor  Kent  has  reviewed  the  authorities,  and  dis- 
cussed this  question  with  great  ability.    The  substance  of 
his  decision  is  contained  in  the  following  head  note : 

'^  If  there  is  no  corruption  or  partiality  in  arbitrators,  nor 
any  misconduct  during  the  hearing,  nor  any  fraud  practiced 
by  either  party,  the  award  is  binding  and  conclusive,  and  can 
not  be  set  aside  by  the  Court,  however  unreasonable  or  un- 
just the  award  may  appear." 

In  the  discussion  of  the  question,  the  Chancellor  says : 
''  Admitting  that  there  was  no  corruption  or  partiality  in  the 
arbitrators,  (and  none  is  pretended,)  and  admitting  that  there 
was  no  misconduct  in  them  during  the  course  of  the  hearing, 
nor  of  fraud  in  the  opposite  party,  (and  none  is  established 
by  proof,)  then  I  say,  the  Court  can  not  inquire  into  the 
charge  of  an  over  or  under  valuation,  or  of  the  reasonable- 
ness or  unreasonableness  of  the  award ;  but  it  is  binding  and 
conclusive.  If  every  award  must  be  made  conformable  to 
what  would  have  been  the  judgment  of  this  Court  in  the  case, 
it  would  render  arbitrations  useless  and  vexatious,  and  a 
source  of  great  litigation ;  for  it  rarely  happens  that  both 
parties  are  satisfied.  The  decision  by  arbitraUon,  is  the  de- 
cision of  a  tribunal  of  the  parties'  own  choice  and  election. 
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It  is  a  popalar,  cheap,  convenient  and  domestic  mode  of 
trial  which  the  Courts  have  always  regarded  with  liberal  in- 
dulgence; they  have  never  exacted  from  these  unlettered 
tribunals^  this  ruaticum  forum^  the  observance  of  technical 
rules  and  formality.  They  have  only  looked  to  see  if  the 
proceedings  were  honestly  and  fairly  conducted,  and  if  that 
appeared  to  be  the  case,  they  have  uniformly  and  univer- 
sally refused  to  interfere  with  the  judgment  of  the  arbitra- 
tors." 

Again,  on  page  365,  the  Chancellor  adds :  ^*  In  finishing 
this  review  of  the  most  material  Chancery  decisions  on 
awards,  I  think  we  may  safely  conclude,  that  the  law  is  as 
well  settled  on  tliis,  as  on  any  other  subject  whatever.  The 
conchisiveaesB  of  the  judgment  of  arbitrators  has  received  the 
uniform  sanction  of  the  Court  for  a  series  of  ages.  The  rule 
is  not  now  to  be  shaken,  nor  disturbed ;  it  is  founded  on  so 
much  reason  and  public  convenience,  as  not  to  be  confined 
merely  to  the  Court  of  Chancery,  but  to  have  met  with  the 
general  approbation  of  man  kind.'' 

The  Courts  of  law  have  always  been  averse  to  grant  any 
relief  in  those  cases,  and  the  injured  party  was  obliged  to  re- 
sort to  equity.  In  an  action  at  law  on  the  award,  even  the 
corruption  or  misconduct  of  the  arbitrator  is  no  defence,  (2 
Wils.,  148 ;  3  John's  Reports,  367 ;  8  East,  344,)  and  when 
submission  to  arbitration  had  been  made  a  rule  of  the  Court 
of  King's  Bench,  and  the  arbitrators  were  charged  witji  mis- 
management, in  refusing  to  hear  one  party,  Lord  Holt 
made  it  a  question  whether  the  integrity  of  the  arbitrators 
could  be  arrayed.  (Morris  vs.  Reynolds,  2  Lord  Raymond, 
857.)  In  this  he  was  properly  overruled,  but  it  appears  to 
be  settled  that  a  Court  of  law  will  not,  even  when  the  sub- 
mission is  made  a  rule  of  Court,  enter  into  the  merits  of  an 
award,  but  will  look  only  to  legal  objections  on  the  face  of 
it,  or  such  as  go  to  the  misbehavior  of  the  arbitrators. 

In  Kleine  vs.  Catara,  2  GalHson's  Reports,  60,  Mr.  Jus- 
tice Story  lays  down  the  rule  as  to  the  conclusiveness  of  the 
award  quite  as  strongly.  The  head  note  says :  ^^  If  they 
(the  arbitrators)  make  a  general  award,  it  can  not  be  im- 
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peached  collaterally  or  by  evidence  aliunde  for  mistake  of 
law  or  of  fact,  for  the  judgment  of  the  referees  is  conclusive 
in  both  respects,  unless  there  be  fraud  or  misbehaviour/' 
And  on  page  69,  Judge  Story  remarks :  "  Under  a  general 
submission,  therefore,  the  arbitrators  have  rightfully  a  power 
to  decide  on  the  law  and  the  fact;  and  an  error  in  either 
respect  ought  not  to  be  the  subject  of  complaint  by  either 
party,  for  it  is  their  own  choice,  to  be  concluded  by  the 
judgment  of  the  arbitrators.  Besides,  under  such  a  general 
submission,  the  reasonable  rule  seems  to  be  that  the  referees 
are  not  bound  to  award  upon  the  mere  dry  principles  of  law, 
applicable  to  the  case  before  them.  They  may  decide  upon 
principles  of  equity,  and  good  conscience,  and  may  make 
their  award  ex  aequo  et  bono" 

Upon  these  authorities  and  numerous  others  that  might 
be  cited,  we  hold  that  the  arbitrators  are  the  judges  of  the 
law  and  the  facts  in  the  case  submitted  to  them ;  and  that 
the  award  is  final  and  conclusive  between  the  parties,  unless 
attacked  in  the  manner  pointed  out  by  the  statute,  for  fraud, 
accident,  mistake,  or  illegality,  and  that  the  Court  in  hear- 
ing the  objections  will  not  enter  into  the  merits  of  the  award. 

By  mistake,  we  do  not  understand  that  the  statute  means 
a  mere  error  in  the  judgment  of  the  arbitrators.  Nor  do  we 
understand  by  illegality,  that  an  award  may  be  set  aside  be- 
cause the  arbitrators  erred  in  deciding  a  question  of  law 
whiclu  arose  in  the  case.  If  they  have  been  guilty  of  par- 
tiality or  corruption,  or  have  referred  any  matter  to  chance 
or  lot,  or  have  made  a  palpable  mistake  of  law,  as  for  in- 
stance, if  they  hold  that  the  oldest  son  is  the  sole  heir,  to  the 
exclusion  of  the  younger  children,  or  make  other  like  gross 
and  palpable  mistakey  it  will  vitiate  the  award.  But  the 
mistake  must  be  gross  and  palpable,  and  of  a  character  wliich 
controlled  their  decision,  or  the  award  will  not,  on  that  ac- 
count, be  set  aside. 

The  chief  ground  of  complaint  in  this  case  seems  to  be, 
that  the  award  was  contrary  to  the  evidence.  Admitting 
the  sufficiency  of  this  objection,  as  a  legal  ground  for  attack- 
ing an  award^  it  would  be  impossible  for  us  to  decide  that 
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qnestion,  as  we  arc  satisfied  the  whole  evidence  given  in 
before  the  arbitrators  is  not  before  the  Court.  But  the  case 
will  have  to  be  a  very  strong  one,  indeed,  which  will  au- 
thorize a  Court  to  set  aside  the  award  on  the  ground  of  iUe- 
gality.  As  already  stated,  arbitrations  are  favored  by  the 
Courts,  and  all  the  authorities  show  that  an  award  is  more 
conclusive  than  a  verdict  of  a  jury;  as  the  one  is  rendered 
by  a  tribunal  chosen  by  the  parties,  the  other  by  that  which 
is  provided  by  law.  Now  it  has  been  ruled  again  and  again, 
by  this  Court,  that  the  verdict  of  a  jury  will  not  be  set  aside, 
on  the  ground  that  it  is  contrary  to  the  evidence,  unless  it  is 
strongly  and  decidedly  against  the  weight  of  the  evidence ; 
and  even  then,  the  Court  may  exercise  a  sound  discretion  in 
granting  or  refusing  a  new  trial.  We  hold  that  the  Court 
can  not  set  aside  an  award  for  illegality,  on  this  ground, 
where  there  is  any  evidence  to  sustain  it.  To  authorize  the 
interference  of  the  Court,  the  award  must  be  so  palpably 
contrary  to  evidence  as  to  justify  the  conclusive  presump- 
tion that  there  was  fraud,  partiality,  corruption,  or  gross 
mistake  in  its  rendition. 

As  no  legal  ground  of  objection  was  filed  against  this 
award,  we  think  the  Coart  below  committed  no  error  in 
overruling  the  objections  made,  and  permitting  it  to  stand  as 
the  final  judgment  between  those  parties. 

Judgment  affirmed. 


WiLUAM  L.  Livingston,  plaintiff  in  error,  vs.  The  City 
Council  op  Albany,  defendant  in  error. 

The  Major  and  Conncil  of  the  City  of  Albany  has  no  power  to  impose  a 
specific  tax  of  one  dollar  per  head  on  each  horse  or  mule  sold  by 
drovers  in  said  city.    They  may  tax  such  sales  ad  valorem. 

Tax,  Municipal  Corporation.  Constitutional  law.  Be- 
fore Judge  Clarke.  Dougherty  Superior  Court.  Decem- 
ber term,  1869. 
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In  October,  1869,  a^.  /a.  was  issued  against  Livingston, 
in  favor  of  said  city,  for  $282  00  for  "  his  city  tax  "  of  that 
year,  and  $93  00  costs,  and  was  levied  upon  his  property* 
He  filed  his  oath  that  the  fi.  fa.  was  proceeding  illegally,  be- 
cause the  City  Council  had  no  right  to  levy  said  tax,  because 
it  was  a  special  tax  and  not  ad  valorem.  It  was  stated  in 
the  bill  of  exceptions,  though  not  apparent  on  said  papers, 
that  said  tax  was  for  one  dollar  per  capita  upon  horses  sold 
by  Livingston  in  Albany  during  1869,  and  that  this 
tax  was  levied  under  an  Ordinance  of  the  city,  quoted  in  the 
opinion.  The  illegality  being  overruled  by  the  Mayor  and 
Council,  Livingston  appealed  to  Judge  Clarke  for  a  certio^ 
rari,  to  correct  their  holding,  on  said  grounds.  He  refused 
to  grant  the  certiorari,  and  that  is  assigned  as  error. 

James  Abmstbonq,  (by  brief,)  for  plaintiff  in  error. 
No  appearance  for  defendant 

By  (he  Court — Bbown,  C.  J.,  delivering  the  opinion. 

The  Act  of  1858,  amendatory  of  the  charter  of  the  city  of 
Albany,  authorized  the  Mayor  and  Council  to  levy  such 
taxes  as  may  be  necessary  for  the  support  of  said  City  gov- 
ernment, and  in  such  a  way,  as  shall  be  deemed  by  them  to 
operate  most  equally  on  all  the  citizens  and  property  within 
the  corporate  limits  of  said  city.  An  Ordinance  of  the  city 
declares  ''that  the  sum  of  one  dollar  be  imposed  on  each  and 
every  horse  or  mule  offered  and  sold  within  the  city  by  or 
belonging  to  horse  or  mule  drovers.*'  The  27th  Section  of 
the  first  Article  of  the  new  Constitution  of  the  State  provides 
that  "  taxation  on  property  shall  be  ad  valorem  only,  and 
uniform  on  all  species  of  property  taxed." 

We  hold  that  the  Statute  of  1858  must  yield  to  this  pro- 
vision of  the  Constitution,  and  must  not  be  construed  to  con- 
fer upon  the  city  authorities  any  power  of  taxation  not  pos- 
sessed by  the  General  Assembly  over  the  property  of  the 
State.  A  tax  upon  the  sale  of  horses  or  mules,  or  upon 
horses  or  mules  sold,  is  a  tax  on  property ;  and  the  Legisla- 
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ture  has  power  to  impose  or  authorize  the  authorities  of  a 
eitj  to  impose  a  tax  upon  all  such  sales  made  by  drovers, 
as  they  are  a  distinct  class  of  traders,  engaged  iu  a  distinct 
business  or  trade.  But  it  must  be  imposed  ad  valorem,  A 
tax  of  a  certain  sum  on  each  horse  or  mule  sold,  is  not  an 
ad  mlorem  tax,  as  one  of  these  animals  may  be  worth  $100  00 
and  another  $500  00.  A  tax  imposed  by  the  Mayor  and 
Council  of  Albany,  of  a  definite  sum,  on  each  $100  00  of 
the  value  of  all  horses  or  mules,  under  the  protection  of  the 
city  government,  and  sold  within  its  limits,  would  be  a  legal 
tax.  As  the  city  authorities  had  no  right  to  impose  the 
specific  tax  in  question,  the  judgment  of  the  Court  below 
must  be  reversed. 


John  Jones,  plaintiff  in  error,  vs.  John  A .  Payne  et  al., 

defendant  in  error. 

1.  Minors  cannot  snbmit  their  rigbts  to  arbitration  so  as  to  bind  tbem- 
selves,  nor  can  this  want  of  capacity  be  cured  after  the  submission  by 
the  appointment  of  a  guardian  ad  litem  by  the  arbitrators,  nor  even  by 
the  Chancellor,  unless  there  be  a  suit  pending  to  which  the  minors  are 
parties,  and  the  submission  be  under  an  order  of  the  Court. 

2.  To  make  a  good  statutory  award,  the  submission  under  the  statute 
must  be  in  writing  and  when  there  was  a  submission  in  writing,  and 
the  parties,  by  a  subsequent  paro^  agreement,  chose  a  new  arbitrator, 
ind  submitted  a  portion  of  the  dispute  to  him,  his  judgment,  what- 
ever may  be  its  e?ect  as  a  settlement  of  the  dispute,  is  not  a  statutory 
award,  and  cannot  be  put  upon  the  minutes  of  the  Superior  Court  as  a 
part  of  the  award  under  the  within  submission. 

3.  Where  there  was  a  suit  pending  in  Lee  county  in  favor  of  A,  who  was 
a  resident  of  Terrell  county,  against  B,  and  it  was  agreed  between  them 
that  this  controversy,  as  well  as  another  and  distinct  controversy  be- 
tween A  against  B,  C  and  D,  should  be  submitted  to  arbitration,  and 
the  award  be  put  upon  the  minutes  of  Lee  Superior  Court,  where  B 
and  C  resided,  and  A  subsequently  attempted  to  have  placed  on  said 
minutes  what  he  claimed  to  be  an  award  in  reference  to  the  dispute 
between  himself  and  B,  C  and  D. 

Eddj  That  the  award  must  be  resisted  according  to  the  provisions  of 
the  Codci  unless  there  was  some  ground  for  equitable  interference  to 
let  aside  the  award ;  that  the  want  of  power  in  a  Court  of  law  to  do 
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anything  more  than  set  aside  or  confirm  the  award  under  the  statnta 
is  not  a  ground  for  equitable  interference,  in  order  to  settle  the  whole 
controversy ;  that  the  submission  of  the  controversy  to  arbitration, 
to  be  returned  to  Lee  county  Superior  Court)  does  not  give  equity 
jurisdiction  in  that  county  against  A,  who  resides  in  Terrell,  except  to 
set  aside  the  award,  and  not  for  that,  unless  there  be  some  reason  why 
the  statutory  remedy  for  resisting  the  same  be  insufficient. 

Minors.  Arbitration.  Jurisdiction.  Before  Judge  Clark. 
Chambers.    Lee  county.    September,  1869. 

R  L.  Payne,  of  Lee  county,  Georgia,  died  testate,  leaving 
a  wife,  three  daughters  and  two  sons.  His  will  provided 
that  his  executors  should  pay  his  debts  and  then  carry  on  his 
farm  for  the  support  and  maintenance  of  his  family,  with 
power  to  control  his  property  and  change  it  as  said  executors 
saw  proper.  It  provided  that  upon  the  marriage  of  his  wife, 
or  the  marriage  or  majority  of  either  of  said  children,  pay* 
ment  should  be  made  of  his  or  her  respective  equal  share,  by- 
drawing  out  his  or  her  part  of  the  perishable  personalty,  and 
receiving  in  cash  his  or  her  part  of  the  value  of  the  realty  in 
cash ;  thus  the  first  was  to  take  one-fiflh  of  all,  the  next  one- 
fourth  of  the  remainder,  the  next  one»third,  and  so  on  to 
the  end.  The  payments  of  cash  were  to  be  made  by  the 
proceeds  of  the  crops.  Nothing  was  said  as  to  any  residuum. 
His  wife  and  John  R.  Jones  were  appointed  executors,  and 
the  shares  of  the  daughters  were  to  be  free  from  the  debts, 
etc.,  of  their  husbands,  and  Jones  was  made  their  trustee  to 
carry  out  this  protective  provision. 

In  December,  1857,  Jones  had  this  will  probated,  quali- 
fied alone  as  executor,  and  took  possession  of  said  farm  and 
the  estate.  The  widow  married,  and  Jones  settled  with  her 
for  her  fiflh  of  the  perishable  personalty,  and  of  the  land. 
Her  new  husband  died  and  she  married  Daniel.  One  of  the 
daughter  married  Watts,  and  Jones  settled  with  her  for  her 
fourth  of  the  perishable  personalty  and  of  the  land.  In 
1867,  John  A.  Payne,  one  of  said  sons,  became  of  age.  He 
and  Jones  agreed  that  he,  John  A.,  as  Jones'  agent,  should 
carry  on  the  farm  for  1867,  for  the  support  and  maintenance 
of  himself  and  his  minor  brother  and  sister,  for  whom  it  is 
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Btated,  JoDes  was  trustee  and  guardian.  (It  seems  that  this 
allades  to  the  fiduciary  position  of  Jones  under  said  will 
only,  as  it  does  not  appear  that  he  was  ever  otherwise  ap- 
pointed trustee  or  guardian.)  Under  this  agreement,  John 
A.  Payne  took  possession  of  the  farm.  Jones  resided  in 
Terrell  county  ;  the  other  parties  herein  named,  all  resided 
in  Lee  county. 

John  A.  Payne  and  Daniel,  in  right  of  his  wife,  filed  a 
bill  against  Jones,  in  Terrell  county,  for  an  account  and  set- 
tlement. Pending  that  bill,  to-wit:  in  November,  1867, 
Jones  filed  a  bill  in  Lee  county,  against  John  A.  Payne, 
averring  that  he  had  taken  possession  of  said  farm,  under 
said  contract,  for  the  purposes  aforesaid,  and  had  repudiated 
his  tenancy,  and  was  holding  adversely  to  Jones,  selling  the 
crop,  etc.,  and  refusing  to  account  to  Jones,  and  because  John 
A.,  was  insolvent,  Jones  prayed  injunction  against  such  sales, 
and  that  a  Receiver  should  take  possession  of  the  farm  and 
crop.  Judge  Vason  ordered  John  A.  Payne  to  show  cause, 
on  the  second  Monday  in  December,  1867,  why  the  prayer 
of  said  bill  should  not  be  granted. 

On  the  20th  of  December,  1867,  Jones  and  John  A.  Payne, 
by  their  respective  attorneys,  submitted  their  matters  to  ar- 
bitration. The  submission  recited  the  pendency  of  said  two 
bills,  that  Jones  was  willing  to  resign  his  executorship  and 

tmsteeship,  and  was  willing  to  accept  them  if  it 

could  be  done  legally  and  without  leaving  Jones  thereafter 
accountable  therefor,  and  that  all  the  parties  in  interest  in- 
cluding Joseph  B.  and  Susan  A.  Payne,  the  minor  children 
of  R.  L.  Payne,  deceased,  (to  be  executed  by  them  hereafter 
by  a  guardian  ad  litem,  to  be  appointed,)  agreed  or  would 
agree  to  this  submission.  It  submitted  ''all  the  matters  in 
litigation  involved  in  said  bills  as  the  question  touching  the 
removal "  of  said  Jones,  aforesaid, ''  to  the  decision,  award 
and  decree  of  David  A.  Vason,''  who  was  clothed  with  full 
power  and  authority  ''  to  determine  upon  such  matters  of 
litigation."  His  determination  was  to  be  put  upon  the  min- 
utes of  Lee  Superior  Court,  and  be  as  final  as  if  a  decree  was 
made  in  Court.    Each  party  reserved  the  right  to  correct 
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any  error  of  law  or  &ct  by  bill  of  exoeptioiiB  to  the  Supreme 
CoorL  Fending  this,  Jones  was  to  retain  possession  of  the 
farm,  etc  If  Vason  foand  a  balance  due  either  side^  fi.Ja^ 
should  be  stayed  for  a  time  there  stated.  John  A  Fayne  was 
to  turn  over  to  Jones  the  crop  of  1867,  and  Jones  was  to  pay 
him  one-third  of  its  net  proceeds,  and  thns  they  settled  that 
matter  in  the  submission.  It  ended  with  an  agreement  that 
this  submission  should  in  all  respects  be  under  the  arbitra- 
tion laws  of  this  State.  This  submission  was  signed  by 
Jones  and  Fayne,  only,  by  their  respective  attorneys. 

On  the  1st  of  January,  1868,  Vason,  as  Judge  of  the  Sa- 
perior  Court,  appointed  Daniel  as  guardian  od  litems  for  said 
minors,  as  to  said  bills  aud  submi&<iion.  And  on  that  day, 
the  attorney  for  all  of  said  parties,  made  a  supplemental 
paper,  stating  that  all  of  the  questions  in  said  submi&sioa 
bad  been  agreed  upon  by  the  parties,  except  as  to  the  re- 
moval of  Jones  as  aforesaid,  and  agreed  that  Vason,  as  sole 
arbitrator,  should  make  such  order  or  decree,  as  to  that,  as 
would  protect  all  the  parties,  that  all  legal  questions  should 
be  waived  and  that  *'  the  parties  shall  settle  between  them- 
selves the  matter  of  account  according  to  the  returns  of  said 
executor.'* 

On  the  same  day,  Vason  accepted  the  resignation  of  Jones, 
and  appointed  Jolm  A.  Payne  in  his  stead,  upon  bis  giving 
bond  for  $15,000  00  for  the  faithful  performance  of  his  trust 
as  to  said  minors,  with  right  in  him  to  settle  with  Jones ;  his 
receipt  was  to  be  a  full  discharge  to  Jones.  He  ordered 
these  proceedings  to  be  spread  upon  the  minutes  of  Lee  Su- 
perior Court,  (signing  them  officially  as  Judge.)  All  this 
was  done  in  vacation.  In  March,  1868,  Lee  Superior  Court 
was  in  session,  Judge  Vason  presiding.  On  the  25th  of 
that  month  an  order  was  taken,  reciting  the  fact  that  such 
submission  and  award  had  been  made,  that,  by  the  agree- 
ment of  counsel  for  the  parties,  said  matters  of  account  had 
been  submitted  to  Thomas  M.  Jones,  as  auditor,  and  that, 
by  his  report,  it  appeared  that  the  estate  of  said  deceased  owed 
Jones,  executor,  $3,179  00,  and  that  notice  had  been  given 
of  this  application  to  amend  said  award^  that  said  award  be 


ATLANTA,  JUNE  TERM,  1870.  27 

Jones  vs>  Payne  et  al, 

the  judgment  of  said  Court^aud  that  Jones^  executor^  havejJ. 
fas.  against  the  goods  of  said  estate  with  stay  for  halfof  ittill 
January,  1869,  and  for  the  other  half  till  January,  1870.  The 
notice  allude<l  to  was  to  John  A.  Payne  alone,  and  called  on 
him  to  show  cause  on  the  next  morning  why  the  award  "in 
aaid  case  "  should  not  be  amended  as  aforesaid.  And  it  was 
'^  headed ''  by  the  case  of  Payne  and  Daniel  against  Jones, 
and  no  other. 

He  answered,  (after  said  order  was  taken,)  objecting  that 
the  other  parties  had  no  notice,  that  there  was  no  agreement 
that  the  finding  of  Thomas  Jones  should  be  part  of  said  sub- 
mission or  award,  that  it  did  not  appear  how  Thomas  Jones 
had  reached  his  conclusion,  that  he  had  acted  upon  the  ex 
parte  showing  of  Jones,  executor,  and  without  giving  the 
other  parties  a  hearing,  because  his  balance  was  incorrect, 
and  because  expressly  they  withdrew  the  accounting  from 
the  submission,  and  that  was  and  still  stood  as  an  open  mat- 
ter. He  then  moved  to  set  aside  said  judgment  because  the 
other  parties  had  no  notice  of  the  motion  to  amend,  because 
since  the  judgment  was  made,  he  had  filed  his  answer  afore- 
said, showing  cause  against  it,  and  because  it  was  passed 
when  neither  he  nor  any  of  the  parties  were  represented  in 
Court,  his  counsel  having,  without  notice  to  him,  abandoned 
the  cause  in  open  Court.  The  Court  refused  to  set  aside  the 
motion  then,  but  granted  an  order,  returnable  to  the  next 
term,  calling  on  Jones  to  show  cause  why  it  should  not  be 
set  aside.  By  the  record;  said  notice  to  John  A.  Payne,  his 
Unswer  to  said  judgment,  his  motion  to  set  aside  and  the 
order  for  Jones  to  show  cause,  were  all  made  on  the  25th  of 
March,  1868. 

At  the  next  term,  (September,  1868,)  Jones  answered,  that 
the  judgment  was  final,  because  John  A.  Payne,  as  trustee 
and  guardian,  had  notice  of  said  amendment,  was  represented 
by  counsel,  and  because  the  Court  acted  upon  the  report  of 
Thomas  Jones,  who  had  been  selected  as  auditor  by  the  coun- 
sel of  the  parties,  and  who  acted  with  notice  to  all  the  par- 
ties, because  Payne  had  taken  possession  of  said  estate  under 
said  award  and  was  bound  by  it  as  a  totality.    Afterwards, 
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iD  March,  1869,  Daniel  and  Watts,  in  right  of  their  respec- 
tive wives,  John  A.  Payne  for  himself  and  ''  as  guardian  and 
next  friend  for  said  minors,''  filed  their  bill  in  Lee  county 
against  Jones,  setting  out  the  foregoing  facts,  averring  that 
when  Jones  settled  with  Daniel's  and  Watts'  wives  he  failed 
to  account  for  cash  and  choses  in  action,  etc.,  in  his  hands, 
as  such  executor ;  that  so  much  of  the  supplemental  sub- 
mission as  waived  their  legal  right  to  compel  Jones  to  ac- 
count, was  done  by  their  attorneys,  without  authority;  that 
Yarn's  acceptance  of  Jones'  resignation,  etc.,  was  illegal, 
because  done  in  vacation  and  without  consent  of  the  parties  ; 
that  John  A.  Payne's  giving  bond  and  acting  under  said 
order  ought  not  to  conclude  him  or  them,  because  he  did  it 
because  of  his  anxiety  to  keep  possession  of  the  farm,  and  be- 
cause he  was  ignorant  of  the  l^al  consequences  of  so  doing, 
he  not  understanding  that  he  thereby  waived  the  right  to 
make  Jones  account  for  his  management  of  said  estate ;  if 
conclusive  in  law  they  said  it  was  obtained  without  considera- 
tion and  by  reason  of  the  undue  influence  exercised  by  Jones 
in  his  fiduciary  capacity,  and  therefore  was  void,  especially 
as  against  the  minors.     They  averred  that  said  minors  were 
not  proper  parties  to  said  submission,  and  were  not  properly 
before  the  arbitrator,  and  were  not  bound  thereby,  because 
not  legally  consenting  thereto,  the  guardian  ad  litem^  so  ap- 
pointed, not  having  power  so  to  bind  them.  They  averred  that 
the  order  to  show  cause  as  to  the  amendment  of  the  award, 
was  served  on  John  A.  Payne  when  his  counsel  was  away 
from  Court,  and  was  acted  upon  ("next  day"  ?)  before  he 
could  get  his  counsel  to  Court,  and  without  any  notice  to  the 
other  parties.     They  contended  that  the  judgment  was  void 
because  it  did  not  follow  the  rule  nisi  served  on  Payne,  in 
that  it  covered  both  cases,  whereas  the  rule  nisi  applied  only 
to  the  case  in  Lee  in  which  Payne  alone  was  interested  ;  be- 
cause no  notice  was  served  on  the  other  parties;  because  it 
made  the  award  the  judgment  of  the  Court,  instead  of  sim- 
ply spreading  it  on  the  minutes,  subject  to  exceptions  during 
the  term ;  because  the  judgment  was  broader  than  the  sub- 
mission in  so  far  as  it  gave  said  judgments  and  fi.  fas.  iu 
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favor  of  Jones  for  a  balance  against  the  estate.  They  averred 
that  they  expressly  revoked  the  consent  for  Thomas  Jones  to 
audit  the  accounts,  and  that,  if  he  did  so,  it  was  after  that  re- 
vocation, ex  parte,  and  without  authority.  And  by  lengthy 
review  of  Jones'  returns  as  executor,  and  his  management  of 
said  estate,  they  undertook  to  demonstrate  that  he  was  largely 
indebted  to  said  estate,  specifying  how  and  wherefore.  They 
averred  that  at  the  time  when  said  award  was  entered  upon 
the  minutes,  they  filed  their  objections  thereto,  (after  said 
other  proceedings,)  and  that  these  and  the  rule  against  Jones 
last  stated  were  still  pending.  Because  this  litigation  could 
result  in  nothing  but  the  vacating  of  said  judgment,  and  be* 
cause  it  was  right  to  settle  all  the  matters  finally,  in  one 
case,  they  prayed  that  Jones  be  enjoined  from  enforcing  said 
judgment,  that  it  be  annulled,  that  the  proceedings  be 
quashed,  and  that  Jones  account  to  all  of  them  for  his  mis- 
management of  said  estate,  etc. 

Judge  Clark,  who  succeeded  Judge  Vason,  granted  the  in- 
junction  as  prayed  for.  Jones'  counsel  moved  (at  Chambers, 
by  consent,)  to  dissolve  the  injunction  and  dismiss  the  bill, 
because,  Jones  living  in  Terrell,  these  matters  were  not  with- 
in the  jurisdiction  of  Lee  Superior  Court,  because  if  the  bill 
for  account  and  settlement,  aforesaid,  was  still  pending  in 
Terrell  county,  that  could  and  would  settle  the  matters ;  be- 
cause all  the  matters  in  this  bill  were  concluded  by  said  sub- 
mission and  proceedings  thereunder,  and  were  res  adjudicaia; 
because  an  award  could  not  be  set  aside  by  a  Court  of  Equity, 
but  at  law,  and  there  only  all  these  objections  to  the  award 
could  be  legally  disposed  of;  because  the  parties  had  con- 
tracted to  use  only  a  writ  of  error  to  the  Supreme  Court  to 
correct  any  error  of  Judge  Vason,  and  because  John  A. 
Payne  did  not  offer  to  put  Jones  in  statu  quo  ante  bellum. 

The  Chancellor  refused  to  dismiss  the  bill  or  dissolve  the 
injunction,  and  that  is  assigned  as  error,  on  said  grounds. 

Vason  &  Davis.  Wooten  &  Hawkins,  by  Lochrane 
&  Clark,  for  plaintiff  in  error. 

Lyok,  DeGraffenreid  &  Irvin,  for  defendants. 
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[NoT£. — For  the  motion  to  dismiss  this  writ  of  error,  see 
the  next  case  post.'] 

McCay,  J. 

1.  An  infant  cannot  bind  himself,  by  a  submission  of  bis 
rights  to  arbitration:  Billing  on  Awards,  34.  Nor  can  he 
appoint  an  agent  or  attorney  to  do  it :  1  American  Leading 
Cases,  250.  The  submission  is  the  foundation  of  an  arbitra* 
tion,  a  defect  in  that,  a  want  of  capacity  in  the  signer  of  it 
to  bind  himself,  cannot  be  cured  by  the  arbitrators  appoint- 
ing a  guardian  ad  litem.  As  to  the  infant,  the  arbitrators 
have  never  been  legally  chosen,  and  if  they  have  no  power 
to  custj  they  have  none  to  appoint  a  prochien  ami.  Nor  do 
we  think  this  difficulty  is  cured  by  the  appointment  of  a 
guardian  by  the  Chancellor.  Had  there  been  a  suit  pending 
to  which  the  infants  were  parties,  and  were  this  bubmission 
made  under  the  order  of  the  Court,  perhaps  the  Chancellor 
might  have  cured  a  defect  in  this  way.  But  there  is  nothing 
in  this  record  to  show  any  jurisdiction  of  the  Chancellor  over 
these  minors.  There  was  no  suit  pending  in  Lee  county  to 
give  him  jurisdiction.  It  does  not  even  appear  from  the 
record  that  they  resided  in  the  Southwestern  Circuit,  and 
even  if  they  did,  we  doubt  if  a  guardian  ad  litem,  appointed 
afler  the  submission,  could  cure  the  radical  defect,  that  the 
submission  was  not  agreed  to  by  one  duly  authorized  to  sub- 
mit the  dispute, 

2.  The  agreement  made  at  Albany  disposed  of  the  submis- 
sioHf  except  as  to  the  single  question  left  to  Judge  Vason. 
And  though  we  do  not  say  that  the  subsequent  parol  agree- 
ment, to  take  the  decision  of  Mr.  Jones,  as  to  the  amount  the 
books  of  the  Ordinary  showed  to  be  due,  would  not,  if  his 
decision  was  not  a  mistake  or  fraud,  bind  the  adult  parties, 
yet  we  are  clear  this  was  not  a  statutory  award.  The  law, 
Section  4167  of  the  Code,  requires  a  statutory  submission  to 
be  in  writing.  Nor  can  it,  with  any  propriety,  be  tacked  on, 
as  an  addendum  to  the  order  of  Judge  Vason,  accepting  the 
resignation  of  the  trustee  and  appointing  another. 


ATLANTA,  JUNE  TERM,  1870.  31 

Jones  vs.  Payne  et  al. 

3.  But  these  objections  to  this  so-called  award,  can  be 
made  under  the  motion  pending  in  Lee  Superior  Court. 
Even  if  the  paper  were  a  regular  statutory  award,  the  party 
has  the  whole  term  at  which  it  was  returned  to  file  his  ob- 
jections, or  at  least  until  it  is  too  late  to  take  issue  on  them  : 
Code,  Sections  4183  and  4184.  We  see,  therefore,  no  neces- 
sity for  the  interference  of  equity.  The  remedy  at  law  is 
complete. 

4.  It  has  been  argued,  however,  that,  inasmuch  as  at  law 
nothing  can  be  attained  but  a  setting  aside  of  the  award,  a 
Court  of  Equity  will  take  hold  of  the  matter,  not  only  to  do 
this  but  to  make  a  full  decree,  settling  the  rights  of  the  par- 
ties. Such  a  doctrine  would  set  aside  the  whole  policy  and 
effect  of  the  arbitration  law.  This  ground  for  equitable  in- 
terference exists  in  every  arbitration  under  the  statute.  The 
Code  authorizes  an  award  to  be  objected  to  for  mistake,  fraud 
or  illegality,  and  it  provides  a  specific  mode  for  determining 
the  issues  which  may  arise,  and  the  verdict,  in  no  event,  can 
be  other  than  one  maintaining  or  setting  aside  the  awards 
leaving  the  original  dispute  unsettled.  Any  one  dissatisfied 
with  an  award,  might,  on  the  principle  contended  for,  al- 
ways get  clear  of  the  statutory  provisions,  since  in  all  cases 
the  remedy  at  law  leaves  the  dispute  unsettled.  This  would 
fritter  away  the  whole  system,  and  make  every  arbitration 
the  mere  commencement  of  a  suit  in  equity.  Were  there 
any  special  circumstances  requiring  equity  to  interfere  to  set 
aside  the  awards  that  Court,  having  acquired  jurisdiction, 
would  doubtless  go  on  to  settle  the  whole  dispute.  But  no 
such  circumstances  exist  in  this  case,  and  we  see  no  reason  for 
the  interference  of  a  Court  of  Equity  to  do  that  which  can 
be  done  just  as  well  by  the  mode  pointed  out  by  the  statute. 

5.  Nor  is  there  such  a  jurisdiction  given  to  Lee  county  by 
the  submission,  as  gives  jurisdiction  in  that  county  to  a  bill 
to  set  aside  the  award  of  Mr.  Jones.  His  decision  is  not  un- 
der the  submission,  and  though  equity  may  have,  under  a 
proper  case  made,  jurisdiction  to  set  it  aside  and  reinvestigate 
the  matter,  je(  the  mere  daim  of  the  executor  that  it  is  a 
statutory  award;  does  not  transfer  the  jurisdiction  of  the 
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original  dispute  from  Terrell  the  residenoe  of  Jones,  to  Lee. 

It  is  not  necessary,  to  d^end  the  proceeding  in  Lee,  to  go 
over  and  decide  the  original  matter  in  dispute.  The  ques- 
tion in  Lee  is  simply  award  or  no  atoard. 

Judgment  reversed. 


John  Jonbb,  plaintiff  in  error,  V8.  John  A.  Patne,  de- 
fendant in  error. 

1.  A  failare  of  the  Clerk  below  to  certify  the  record  within  ten  days  from 
the  filing  of  the  bill  of  exceptions  in  his  office,  is  no  ground  for  dis- 
missing the  cause  in  the  Superior  Court ;  Provided^  counsel  for  plain- 
tiff in  error  exercised  ordinary  diligence  to  have  the  Clerk  below  cer- 
tify it  in  time.     (R.) 

2.  What  amounts  to  ordinary  diligence  depends  upon  the  circumstances 
of  the  case.  Counsel  should  apply  for  mandamus  against  the  Clerk, 
unless  the  circumstances  render  it  impracticable  or  unnecessary  to  do 
so.     (R.) 

8  Under  the  Constitution  a  cause  mutt  be  disposed  of  at  or  before  the 
second  term.  Providential  cause  is  not  good  for  postponement  except 
at  the  first  term.    (R. ) 

Practice.  Motion  to  dismiss  Bill  of  Exceptions.  Term. 
Lee  county. 

On  the  29th  of  September,  1869,  the  Judge  certified  the 
bill  of  exceptions  in  said  cause,  and  ordered  the  Clerk  of 
said  county  to  send  up  the  record,  etc.,  '^to  the  next  term  of 
the  Supreme  Court."  It  was  filed  in  said  Clerk's  office  on 
the  6th  of  October,  1869.  On  the  19th  of  October,  the 
record  was  certified.  It  did  not  reach  the  office  of  the  Clerk 
of  the  Supreme  Court  till  the  2d  of  December,  1869,  De- 
cember term,  1869,  b^an  on  the  6th  of  December,  and  the 
return  day  for  that  term  was  twenty  days  before  the  last 
mentioned  date. 

At  said  term  of  the  Supreme  Court,  counsel  for  plaintiff 
in  error  moved  to  have  it  entered  upon  the  docket  as  of  that 
term,  and  to  dismias  it  because  the  Clerk  of  Lee  Superior 
Court  had  not  certified  the  record  within  ten  days  from  the 
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filing  of  the  same  in  bis  ofSce,  and  upon  other  grounds.  As 
they  were  not  in  writing,  they  are  omitted  here. 

Counsel  for  plaintiff  in  error  produced  the  record  and 
made  affidavit  that,  owing  to  its  great  length  and  the  small- 
ness  of  the  county  site  of  Lee,  they  could  not  procure  suffi- 
cient help  to  have  it  done  within  ten  days,  though  they  urged 
the  necessity  of  it  upon  the  Clerk,  and  assisted  him  in  trying 
to  get  it  done  in  that  time. 

The  motion  was  overruled,  and  the  cause  was  ordered  to 
be  entered  upon  the  docket  of  the  next  term.  For  other 
facts  see  the  opinion. 

Vason  &  Davis,  Wootten  &  Hawkins,  for  plaintiff  in 
error. 

Lyon,  DeGraffenried  &  Irvin,  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

A  motion  to  docket  and  dismiss  this  case,  was  made  by 
Judge  Lyon,  at  the  last  term  of  this  Court,  on  the  ground 
among  others,  that  the  Clerk  of  the  Superior  Court  of  Lee 
county  had  failed  to  make  out  and  certify  the  transcript  of 
the  record  within  ten  days  after  the  bill  of  exceptions  was 
filed  in  his  office,  as  required  by  the  statute.  The  motion 
was  overruled,  and  the  case  which  reached  the  office  of  the 
Clerk  of  this  Court,  too  late  for  last  term,  was  ordered  to  be 
placed  on  the  docket  for  this  term.  It  was  reached  in  its 
order  and  argued.  But  before  we  had  pronounced  any  judg- 
ment, the  case  of  8eay  vs,  TreadweU,  in  which  Judge  Lyon 
was  of  counsel  for  plaintiff  in  error,  was  also  reached  in  its 
order,  and  dismissed,  on  motion,  on  two  grounds :  1st,  that 
all  the  evidence  in  said  case  on  the  trial  in  the  Court  below, 
was  not  embraced  in  the  bill  of  exceptions,  as  required  by 
the  rules  of  this  Court ;  and  2d,  on  the  ground  that  the 
Clerk  of  the  Superior  Court  did  not  make  out  and  certify 
the  transcript  of  the  record,  for  more  than  two  months  after 
the  expiration  of  the  ten  days ;  and  no  sufficient  excuse  was 
shown  for  the  delay,  and  no  diligence  was  shown,  on  the  part 
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of  the  plaintiff  in  error,  or  his  counsel,  to  secure  this 
charge  of  duty  by  the  Clerk. 

The  decision  in  this  case  at  the  last  term,  was  aflerwarda 
quoted  upon  us,  and  Judge  Lyon,  who  had  lefl;  the  Court, 
applied  through  his  law  partner,  Col.  Irvin,  for  permission 
to  renew  his  motion  to  dismiss  this  case.     It  is  our  wish,  in 
the  discharge  of  our  duty,  to  apply  the  same  rules  to  all  alike^ 
and  on  account  of  our  great  respect  for  the  able  counsel  who 
feels  aggrieved,  we  have  consented  to  re-hear  the  motion  to 
dismiss  in  this  irregular  manner,  after  the  case  had  been  ar- 
gued upon  its  merits.     By  this,  however,  we  will  not  be 
bound  as  a  precedent.     The  earlier  decisions  of  this  Court, 
so  far  as  we  are  advised,  were  uniform ;  that  if  the  Clerk  of 
the  Superior  Court  failed  to  make  out  and  certify  and  send 
up  to  this  Court,  a  transcript  of  the  record  within  ten  days 
after  the  bill  of  exceptions  was  filed  in  his  office,  the  writ  of 
error  was  dismissed :     See  Beall  vs,  Sootty  4tOi   Oa.,  525 ; 
Leak  V8.  MoDoweU,  6th  Gu.,  264;  6^  (?a.,  317. 

The  Act  organizing  this  Court  under  which  those  rulings 
were  made,  provides  that,  if  any  Clerk  shall  fail  or  refuse  to 
send  up  the  transcript  of  the  whole  record,  in  any  cause  ao- 
cording  to  the  provisions  of  this  Act,  or  he  or  any  sheriff  shall 
refuse  or  neglect  to  perform  any  duty  imposed  upon  him  by 
this  Act,  said  Supreme  Court,  while  in  session  in  any  dis- 
trict in  this  State,  may  issue  a  writ  of  maiidamvs  to  such 
officer,  and  enforce  obedience  thereto,  if  necessary,  by  attach- 
ment; and  in  case  that  such  refusal  of  any  such  officer  have 
delayed  the  party  applying  for  or  tendering  a  bill  of  excep- 
tions as  aforesaid,  beyond  the  time  limited  in  the  foregoing 
part  of  this  Act,  he  shall  not  thereby  lose  his  remedy,  but 
may  proceed  as  if  the  time  limited  had  not  expired. 

Here  nothing  is  said  about  diligence  on  the  part  of  the 
plaintiff  in  error,  to  secure  the  discharge  of  duty  by  the 
officer.  But  this  Court,  in  Duke  vs.  Tripper  6  Oeargia,  321, 
in  construing  that  Act  says:  ''And  in  all  such  cases,  the 
party  applying  for  such  writ  shall  not  lose  his  remedy,  but 
may  proceed  as  if  the  time  limited  in  said  Act  had  not  ex- 
pired.''    In  other  words,  if  the  time  has  expired,  and  the 
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Clerk  has  not  done  bis  duty,  bj  certifying  and  sending  up 
tbe  bill  of  exceptions,  the  case  must  be  dismissed,  unless  the 
party  has  applied  for  the  writ  of  mandamus  to  compel  him 
to  send  it  up.  That  was  the  legal  diligence  required  by  this 
Court;  and  if  that  was  wanting  the  case  was  at  an  end. 

The  diirgence  which  was  then  required  of  the  party,  as  a 
condition  to  the  continuance  of  his  case  in  Court,  afler  the 
default  of  the  Clerk,  by  the  construction  placed  upon  the 
Statute  by  this  Court,  is  now  required  by  positive  enactment. 
•  Section  4204  of  the  Code,  now  enacts  that :  "  If  any 
Sheriff  or  Clerk,  or  other  officer,  shall  fail  to  discharge  any 
duty  required  of  him  in  connection  with  the  foregoing  pro- 
visions, upon  petition,  the  Supreme  Court,  or  the  Judge  of 
the  Superior  Court,  may  compel  the  performance  of  such 
duty  by  mandamus,  and  no  suitor  shall  lose  any  right  by 
reason  of  the  failure  of  such  officers  to  discharge  their  duties, 
when  he  has  been  guilty  of  no  fault  himself,  and  has  exer-r 
cLsed  ordinary  diligence  to  secure  their  discharge  of  duty." 

It  will  be  observed  that  it  is  not  enough  that  the  suitor 
has  been  guilty  of  no  fault  himself,  but  he  must  have  exer- 
cised ordinary  diligence  to  secure  the  officer  to  discharge  his 
duty.  What  is  meant  by  ordinary  diligence  to  secure  the 
discharge  of  duty  by  the  officer  ?  \ye  think  it  requires  the 
party  to  have  exercised  ordinary  diligence  to  obtain  a  maTi^ 
damus  against  the  officer  for  the  failure  to  do  his  duty. 
That  is  the  legal  remedy  given  him,  to  secure  the  discharge 
of  the  duty  neglected  by  the  Clerk;  and  if  he  fail  to  pursue 
this  legal  remedy,  with  ordinary  diligence,  the  case  will  be 
dismissed,  on  motion.  In  other  words,  the  defect  is  cured 
only  by  the  active  pursuit  of  this  legal  remedy,  when  the 
Clerk  has  n^Iected  his  duty. 

Under  the  original  statute,  the  application  for  the  writ 
of  mandamus  could  only  be  made  to  the  Supreme  Court. 
To  expedite  the  remedy,  the  Code  provides  that  it  may  be 
made  to  the  Supreme  Court,  or  the  Judge  of  the  Superior 
Court.  If  the  Supreme  Court  is  in  session  at  the  time,  and 
within  a  convenient  distance,  the  application  may  be  made 
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to  it.     If  not,  the  exercise  of  proper  diligence  would  require 
that  it  be  made  to  the  Judge  of  the  Superior  Court. 

The  rule  as  now  laid  down  by  the  statute,  is  in  fact  more 
stringent  than  that  laid  down  in  the  Act  organizing  this 
Court.  That  Act  was  not  explicit  that  any  diligence  was 
necessary  to  save  the  rights  of  parties,  in  case  of  the  failure 
of  the  Clerk  to  do  his  duty.  It  was  so  construed  by  the 
Court,  however,  as  to  require  that  he  apply  for  the  manda-' 
«iu«,  (which  the  Court  was  authorized  to  grant,)  or  that  the 
case  be  dismissed.  But  the  present  statute,  in  express  termsy 
requires  vigilance  on  the  part  of  the  suitor  to  save  his  rights 
in  such  case. 

But  we  are  asked,  what  damage  has  the  defendant  in  error 
sustained  by  the  Clerk's  failure  to  certify  and  send  up  the 
bill  of  exceptions,  and  the  record,  within  the  time  prescribed, 
if  he  has  in  fact  sent  it  up,  and  it  is  here  when  the  case  is 
called  in  its  order  ?    There  may  be  no  actual  damage.  Then 
why  dismiss  the  case?    For  the  reason  that  the  law  has  not 
been  complied  with,  and  it  is  not  legally  brought  to  this 
Court.     The  statute  requires  the  bill  of  exceptions  to  be 
tendered  and  certified  by  the  Judge  within  thirty  days  after 
the  adjournment  of  the  Court  at  which  the  decision  was 
made.     Suppose  it  is  tendered  and  certified  thirty-one  days 
after  the  adjournment  of  the  Court,  and  all  the  parties  are  in 
this  Court  when  the  case  is  called,  what  damage  has  the  de- 
fendant in  error  sustained  by  the  performance  of  the  required 
duty  only  one  day  after  the  time  fixed  by  law?    Probably 
none  can  be  shown.     Then  why  dismiss  the  case?     Because 
the  law  has  not  been  complied  with,  and  the  case  is  not  le- 
gally here.    Again,  suppose  the  plaintiff  in  error  has  failed 
to  notify  the  defendant  in  error  of  the  signing  of  the  bill  of 
exceptions  within  ten  days,  and  has  failed  to  file  it  in  the 
Clerk's  office  within  fifteen  days,  the  same  may  be  said  as 
to  damage.     Yet  in  all  such  cases  there  is  but  one  unifbrm 
ruling.     The  case  is  dismissed,  because  the  law* is  not  com- 
plied with.     So  in  this  class  of  cases,  it  is  not  for  us  to  say 
whether  the  defendant  in  error  has  sustained  actual  damage 
or  not ;  it  is  enough  that  he  can  show  that  the  case  is  not 
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bronght  here  in  accordaDce  with  law^  and  he  is  entitled  to 
have  it  dismissed,  and  to  stand  upon  his  rights  as  they  are 
adjudicated  in  the  Superior  Court. 

Again,  the  familiar  rule  of  law  is  quoted,  that  every 
officer  is  presumed  to  do  his  duty,  till  the  contrary  is  shown, 
and  it  is  said,  why  may  not  parties  stand  by  this  rule,  and 
take  it  for  granted  that  such  duty  has  been  performed,  till 
the  contrary  appears.  That  rule  may  apply  generally,  but 
it  does  not  apply  here,  for  the  simple  reason  that  the  statute 
repeals  it  by  requiring  the  party  to  use  diligence  to  see  that 
the  officer  docs  discharge  his  duty,  or  in  other  words,  to  use 
diligence  to  secure  its  discharge. 

The  Constitution  of  the  State,  in  existence  at  the  time  this 
Court  was  organized,  required  cases  to  be  disposed  of  here 
with  promptness,  to  prevent  delay  in  litigation.  Since  then 
the  people  have  met  in  convention  three  different  times,  and 
each  different  convention  has  formed  a  Constitution,  and 
there  has  been  no  relaxation  of  the  rule,  except  that  the 
Court  may  in  its  discretion  withhold  its  judgment  for  one 
term  afber  the  case  is  argued.  The  provision  in  the  present 
Constitution  is  in  these  words  : 

"The  Supreme  Court  shall  dispose  of  every  case  at  the 
first  or  second  term  after  such  writ  of  error  is  brought ;  and 
in  case  the  plaintiff  in  error  shall  not  be  prepared  at  the  first 
term  to  prosecute  the  case,  unless  prevented  by  providential 
cause,  it  shall  be  stricken  from  the  docket,  and  the  judgment 
below  shall  stand  affirmed.  In  any  case  the  Court  may  in 
its  discretion  withhold  its  judgment  until  the  next  term  after 
the  case  is  argued." 

Now  it  is  a  grave  question,  whether  the  Legislature  can 
pass  any  Act  to  delay  a  case  till  the  second  term,  by  putting 
the  party  bringing  it  np  upon  oi^dinary  diligence.  Must  not 
the  diligence  that  keeps  the  case  from  being  stricken  from  the 
docket,  be  such  extraordinary  diligence  that  the  failure  to 
get  it  here  and  prosecute  it  at  the  first  term,  may  be  said  to 
be  the  result  of  providential  hindrance.  That  seems  to  be 
the  plain  language  of  the  Constitution. 

Bat  admit  that  the  Legislature  has  power  to  prescribe 
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reasonable  rules  as  to  the  manner  of  bringing  up  cases,  and 
to  say  how  long  before  each  term  a  case  shall  be  docketed,  to 
make  it  returnable  to  that  term,  still  it  must  make  reasonable 
rules,  keeping  in  view  the  imperative  mandate  of  the  Consti- 
tution that  the  plaintiff  in  error  shall  be  prepared  to  prosecute 
the  case  at  the  first  term. 

When  a  bill  of  exceptions  is  sued  out  all  the  subsequent 
steps  required  by  the  Act  of  the  Legislature  must  be  promptly 
taken  within  the  time  required ;  and  if  by  taking  those  steps 
promptly,  as  required,  the  case  can  reach  the  office  of  the  Clerk 
of  this  Court  twenty  days  before  the  commencement  of  the  term 
as  provided  by  the  statute,  that  is  the  first  term  of  the  writ 
of  error;  and  if  the  plaintiff  in  error  does  not  use  all  the 
remedies  which  the  law  gives  him  against  every  officer  for 
neglect  of  duty,  and  discharge  promptly  every  duty  the 
statute  requires  of  him,  or  show  that  he  was  prevented  by 
providential  cause  from  so  doing,  the  case  must  be  stricken 
from  the  docket,  and  the  judgment  below  stand  affirmed. 

We  may  observe  here  that  the  Constitution  is  imperative 
that  the  case  shall  be  disposed  of  at  the  second  term.  Even 
providential  cause  is  an  excuse  at  the  first  term  only,  as  is 
very  apparent  by  an  examination  of  the  clause  of  the  Con- 
stitution above  quoted. 

It  is  not  probably  in  our  power  to  lay  down  any  rule  as  to* 
the  precise  time  within  which  a  mandamus  shall  be  obtained 
by  the  plaintiff  in  error,  against  a  defaulting  officer,  to  secure 
his  case  from  the  stern  rule  of  the  Constitution,  which  re- 
quires it  to  be  stricken  from  the  docket,  if  he  is  not  prepared 
to  prosecute  it  at  the  first  term,  in  a  case  like  the  present 
we  think  it  reasonable  to  require,  that  he  apply  by  himself, 
his  agent,  or  attorney,  at  the  Clerk's  office,  on  the  day,  or  the 
day,  after  the  duty  is  reijuired  to  be  performed  by  the  Clerk, 
and  to  ascertain  whether  it  has  been  done,  and  if  not,  that  he 
apply  to  this  Court,  if  in  session,  or  to  the  Judge  of  the 
Superior  Court,  with  reasonable  promptness,  for  a  mandamus 
against  the  defaulting  officer.  The  precise  time  within  which 
the  application  is  made  must  depend  on  the  distance  from 
the  county,  where  the  case  was  tried,  to  this  Court,  or  to  the 
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Judge  of  the  Superior  Court,  and  the  condition  of  the  parties, 
and  other  circumstances  of  the  case. 

Another  reason  for  dismissing  the  case,  if  the  necessary  dili- 
gence has  not  been  used,  though  the  case  may  have  reached 
this  Court,  is  found  in  the  fact  that  this  diligence  is  exacted 
in  order  to  carry  out  the  requirement  of  the  Constitution  and 
the  public  policy  of  the  State,  that  cases  shall  be  disposed  of 
in  this  Court  without  delay.  If  the  rule  of  diligence  is  re- 
laxed in  one  case,  or  class  of  cases,  because  the  case  after- 
wards reached  here  without  the  exercise  of  the  required  dili- 
gence, the  relaxation  will  sanction  a  loose  practice,  which  in 
many  cases  will  result  in  delay  and  the  loss  of  a  term. 

We  are  of  opinion,  therefore,  that  the  enforcement  of  the 
rule  in  all  cases,  is  most  in  conformity  to  the  requirements  of 
the  Constitution.  If  the  duty  has  been  performed  by  the 
Clerk  after  the  expiration  of  the  time  allowed  him  for  that 
purpose,  before  the  party  could,  by  the  exercise  of  ordinary 
diligence,  have  obtiiined  a  writ  of  mandamxMf  we  will  not 
dismiss  the  case.  But  if  the  plaintiiF  in  error,  by  the  exer- 
cise of  ordinary  diligence,  could  have  obtained  the  mandamus^ 
before  the  duty  was  performed,  there  is  in  that  case  a  failure 
on  his  part,  and  his  case  is  obnoxious  to  the  objection. 

Apply  these  rules  to  the  case  now  under  consideration  and 
we  are  satisfied  it  is  not  our  duty  to  grant  the  order.  The 
record  in  the  case  is  a  very  voluminous  one,  and  the  plaintiff 
in  error,  by  his  counsel,  shows  on  oath  that  with  the  clerical 
aid  which  the  Clerk  of  the  Superior  Court  could  command, 
in  the  little  village  of  Starkville,  where  the  case  was  tried, 
he  ooald  not  do  his  other  necessary  duties  and  prepare  and 
certify  the  transcript  of  the  record  within  the  time,  and  that 
tbeplaintiff  in  error  not  only  did  all  he  could  to  get  the  Clerk 
to  prepare  the  papers  in  time,  but  he  aided  him  to  make  them 
out,  and  tlie  whole  was  completed,  as  the  rule  required,  with- 
in three  days  after  the  expiration  of  the  time.  As  the  Judge 
of  the  Superior  Court  did  not  reside  in  the  county,  ordinary 
diligence  would  hardly  have  enabled  the  plaintiff  to  obtain  a 
writ  of  mandamus  within  three  days. 

There  is  a  very  clear  distinction  between  this  case  and  the 
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case  of  Seay  vs.  Treadwell,  in  which  the  duty  was  not  per- 
formed for  about  two  months  after  the  expiration  of  the 
time,  and  no  excuse  was  given  for  its  non-performanoe,  and 
no  dih'gence  shown  by  the  plaintiflFin  error  to  secure  its  per- 
formance. 
The  motion  to  dismiss  this  case  is  overruled. 


Roe,  caa.  ejector^  B.  H.  Cameron  d  al.,  plaintiflF  in  error,  vs. 
Doe,  ex.  dem,j  Kersey  et  al.,  defendants  in  error. 

[When  thia  cause  was  argued  Browv,  C.  J.,  was  absent.] 

When  a  party  seeks  to  introduce  the  copy  of  a  grant  in  evidence,  he 
must  make  oath  that  the  original  is  not  in  his  power  or  possession, 
and  that  he  does  not  know  where  it  is,  in  order  to  lay  the  foundation  for 
the  introduction  of  such  copy  in  evidence  to  the  jury. 

Ejectment.  Evidence.  Before  Judge  Clark.  Lee  Su- 
perior Court.    September  Term,  1869. 

This  was  ejectment  in  favor  of  Doe  upon  the  several  de- 
mises of  Joseph  Thompson,  Joseph  Little,  Alfred  Kersey  et 
aL,  against  Roe,  casual  ejector ,  William  McAffee  and  Benja- 
min Cameron,  tenants  in  possession,  for  land  lot  number  one 
hundred  and  seventy-four,  in  the  thirteenth  district  of  Lee 
county. 

On  the  trial,  plaintiflTs  attorney  testified  that  the  original 
plat  and  grant  for  said  lot  was  not  in  his  power,  custody  or  con- 
trol, that  he  never  called  upon  the  defendants  for  it,  nor  did 
he  give  them  notice  to  produce  it,  and  that  he  had  an  inter- 
est in  said  land.  Upon  this  he  tendered  in  evidence  a  copy 
grant  in  the  usual  form,  showing  that  the  State  granted  said 
lot  to  Joseph  Thompson,  on  the  12th  of  February,  1836. 
Counsel  for  defendant  objected  to  this  secondary  evidence 
because  the  original  was  not  properly  accounted  for.  The 
objection  was  overruled,  and  the  copy  grant  was  read  in  evi- 
dence. 
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After  other  proceedings,  not  material  here,  the  jury  found 
for  plaintiff  the  premises  in  dispute,  with  $1,000  00  for 
mesne  profits.  Defendants'  counsel  moved  for  a  new  trial 
upon  the  ground  that  the  Court  erred  in  allowing  said  copy 
grant  to  be  read  in  evidence,  and  other  grounds  not  material 
here*  The  Judge  refused  a  new  trial,  and  that  is  assigned 
as  error. 

When  the  cause  was  called  here,  counsel  for  defendants  in 
error  moved  to  dismiss  it,  upon  the  ground  that  it  was  res 
adjudicaiay  by  the  case  of  Gardner  et  a/.,  vs.  Kersey  et  aL, 
39th  Georgia  Reports.  The  Court  ordered  the  argument  to 
proceed. 

Vason  &  Davis,  Lochrane  &  Clark,  for  plaintiff  in 
error. 

Hawkins  &  Burke,  for  defendant. 

Warner,  J. 

When  a  party  seeks  to  introduce  the  copy  of  a  grant  in 
evidence,  the  43d  Rule  of  Court  requires  that  he  shall  make 
oath  that  the  original  is  not  in  his  power  or  possession,  and 
that  he  does  not  know  where  it  is,  in  order  to  lay  the  founda- 
tion for  the  intr^uction  of  such  copy  in  evidence  to  the  jury. 
TTie  plaintiff  did  not  comply  with  this  rule  of  the  Court, 
and  it  was  error  in  allowing  the  copy  grant  to  be  read  in 
evidence  on  the  statement  made  for  that  purpose.  The 
rules  of  the  Court  in  regard  to  the  admission  of  secondary 
evidence,  involves  a  question  of  practice,  which  should  be 
adhered  to,  so  that  the  practice  in  the  Courts  may  be  uni- 
form and  understood  by  the  profession.  The  published  rules 
of  the  Court  is  the  law  of  the  Court.  Let  the  judgment  of" 
the  Court  below  be  reversed. 


VOUXLI.-  4. 
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E.  R.  BbowN|  plaintiff  in  error,  vs.  Isaac  Ck>U80N  et  al.^ 

defendants  in  error. 

In  an  action  of  ejectment  bj  the  hein-at-law,  proof  that  the  ancestor 
died  seized  and  poBsesaed  of  the  premises  in  dispute,  and  that  the/ 
were  afterwards,  by  the  judgment  of  the  proper  Court,  assigned  as 
dower  to  the  widow,  and  that  she  went  into  possession,  and  is  now 
dead,  makes  vaoh  prir%a  faeU  case  as  entitles  the  plaintiffs  to  recover, 
unless  the  defendant  show  title  in  himself. 

Ejectment    Evidence.    Before  Judge  Clabk.     Calhoan 
Superior  Court.    March  Ternii  1870. 

'   Isaac  Colson  d  al.j  as  heirs-at-law  of  Dennis  Colson,  sued 
Brown  for  certain  lands  in  said  county. 

One  of  the  plaintiffs  testified  that  in  1839  his  father,  Den- 
nis Colson,  died  in  possession  of  said  lots,  and  that  dower  in 
them  was  assigned  to  his  wife,  and  she  held  possession;  that 
she  died  in  1860  or  1861 ;  that  Brown  was  in  possession  at 
her  death,  claiming  under  Williams  &  Baldwin.  It  was  ad- 
mitted that  plaintiffs  were  heirs  of  Dennis  Colson.  Plain- 
tiff^s  counsel  tendered  in  evidence  the  record  of  said  assign- 
ment of  ddwer.  It  was  objected  to  because  but  three  com- 
missioners were  appointed  to  assign  and  did  assign  said  dower. 
This  objection  was  overruled  and  the  record  was  read.  Here 
the  evidence  was  closed.  Plaintiff's  counsel  moved  for  a 
non-suit,  but  it  was  refused.  The  Court,  after  argument  had, 
charged  the  jury  that  if  Dennis  Colson  died  seized  and  pos- 
sessed of  the  land  in  dispute,  and  if  the  same  was  assigned  to 
his  widow  as  dower,  the  plaintiffs  should  recover,  unless  de- 
fendant had  shown  a  good  title.  The  verdict  was  for  the 
plaintiff  for  the  lauds,  and  $70  00  per  annum  for  mesne 
profits.  Defendant's  counsel  moved  for  a  new  trial  upon  the 
grounds  that  the  Court  erred  in  admitting  said  record  as  evi- 
dence, in  refusing  said  non-suit,  and  in  said  charge,  and  be- 
<»use  the  verdict  was  without  evidence  to  support  it,  etc. 

C.  B.  WooTEN,  Vason  &  Davis,  for  plaintiff  in  error. 
Strozieb  &  Smith,  for  defendant. 
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By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  evidence  in  this  case  shows  that  Dennis  Colson  died 
in  1839  in  possession  of  the  premises  in  dispute,  which  were 
Qjssigned  to  his  widow  as  dower  in  1840,  who  went  into  pos- 
session. The  heirs-at-Iaw  of  Dennis  Colson,  after  the  death 
of  the  widow,  found  Brown  in  possession,  holding  undev 
Williams  &  Baldwin,  and  they  brought  ejectment  for  the  re- 
covery of  the  premises ;  plaintiff's  proved  the  above  facts, 
and  introduced  a  copy  of  the  record  in  the  case  from  Baker 
coonty,  showing  the  assignment  of  dower  in  the  premises  to 
the  widow,  and  closed.  The  defendant  introduced  no  evi- 
dence. The  jury  found  for  the  plaintiffs  the  premises  in  dis- 
pute, with  $70  00  per  year,  for  ten  years,  as  mesne  profits. 
A  new  trial  was  asked  for  and  refused  by  the  Court  below, 
and  this  is  the  error  assigned. 

We  think  the  plaintiffs  made  such  a  prima  facie  case  as 
put   the  defendant  upon  the  production  of  title.     If  the  de- 
fendant shows  no  title,  the  heir-at-law  may  recover  in  eject- 
ment, upCNi  proof  that  his  ancestor  died  seized  and  possessed 
of  the  premises  in  dispute:   Adams  on  Ejectment,  282  ;  1 
Sanders  on  Pleadings  and  Evidence,  1004.    And  in  case  as  the 
premises  are  assigned  to  the  widow  as  dower,  by  the  judg- 
ment of  the  proper  Court,  and  she  takes  possession  under 
such  judgment,  the  heirs  may  recover  after  her  death,  by 
proof  of  the  seizure  and  possession  of  their  father,  and  the 
subsequent  possession  of  the  widow.     When  the  dower  is  as- 
signed the  right  of  the  heirs-at-law  to  the  possession  of  the 
lands  included  in  the  dower,  is  postponed  till  the  death  of  the 
widow.  And  as  she  may  make  such  disposition  as  she  pleases 
of  her  dower,  the  fact  that  she  may  have  sold  it,  and  put 
another  person  in  possession,  can  not  affect  the  right  of  the 
heirs-at-law  at  her  death.    Nor  does  the  fact  that  all  the 
forms  of  law  were  not  complied  with  in  the  assignment  of 
dower  make  any  difference,  if  the  widow  went  into  posses- 
sion under  the  judgment  of  the  Court. 

It  is  objected  to  this  judgment  that  there  is  no  evidence 
to  support  the  finding  for  mesne  profits^  and  a  new  trial  was 
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asked  on  the  ground,  among  others,  that  the  verdict  was  con- 
trary to  evidence,  without  evidence,  and  decidedly  against  the 
weight  of  evidence. 

After  a  careful  examination  of  the  record,  we  find  no  evi- 
dence to  sustain  any  finding  for  mesne  profits,  and  we  there- 
fore reverse  the  judgment  of  the  Court  below,  unless  the 
plaintiffs  will  write  off  the  amount  found  for  mesne  profits. 
If  they  do  this,  .he  judgment  will  stand  affirmed  for  the 
premises  in  dispute. 


Thomas  Walker  &  Company,  plaintiffs  in  error,  i?«.  Meb- 
C£R  &  DeGraffenried,  defendants  iu  error. 

The  plaintiffs  sued  the  defendants  in  a  Justice^s  Court,  on  an  open  ac- 
count for  $17  00,  the  first  item  of  which  was  charged  in  November, 
I860,  and  the  last  item  of  which  was  charged  on  the  16th  September, 
1862,  and  the  defendants  pleaded  the  statute  of  limitations  in  bar  of 
the  plaintifiis'  right  to  recover.  The  Justice  overruled  the  j||ea  of  the 
statute  of  limitations,  and  gave  judgment  for  the  plaintiffs.  'An  appli- 
cation was  made  to  the  Judge  of  the  Superior  Court  for  a  certiorari 
for  alleged  error  in  the  ruling  of  the  Justice,  which  was  refused  b/  the 
Judge: 

Htldy  That  the  amount  sued  on  being  one  entire  account  between  the 
parties,  the  statute  of  limitations  did  not  begin  to  run  against  the  same 
until  the  date  of  the  last  item  in  said  account,  and  that  four  years  had 
not  expired  from  the  15th  September,  1862,  to  the  time  of  the  adop- 
tion of  the  Ordinance  of  the  Convention  in  November,  1866,  snspend- 
ing  the  operation  of  the  statute  of  limitations,  and  that  the  plaintiff^a 
right  of  action  was  not  barred. 

Statute  of  Limitations.  Certiorari.  Before  Judge  Cjlark. 
Chambers.     Dougherty  county.     January,  1870. 

In  January,  1870,  Mercer  &  DeGraffenried  sued  Thomas 
^Yalker  &  Company,  before  a  Justice  of  the  Peace,  upon  an 
open  account  made  in  1860,  1861  and  1862.  It  began  in  No- 
vember, 1860,  and  its  last  item  was  dated  the  15th  of  Sep- 
tember, 1862.  No  defense  was  filed  except  the  statute  of 
limitations.    The  plaintiff^s  attorneys  demurred  to  said  plea. 


ATLANTA,  JUNE  TERM,  1870.       '       45 

Walker  &  Company  vs.  Mercer  &  DeGraffenreid. 

upon  the  ground  that  the  statute  of  limitations  was  suspended 
by  the  acts  of  I860,  1861,  etc.  The  Justice  sustained  the 
demurrer,  and  gave  judgment  for  plaintiffs.  Whereupon 
said  defendant  prayed  Judge  Clark  for  a  certiorari,  requiring 
said  Justice  to  send  up  said  proceedings,  that  his  alleged 
error  might  be  corrected.  Believing  the  Justice  was  right, 
the  Judge  refused  the  certiorari.  This  refusal  is  assigned 
as  error.  • 

Vason  &  Davis,  G.  J.  Wright,  for  plaintiffs  in  error. 

Strozier  &  Smith,  for  defendants. 

Warner,  J. 

This  was  a  suit  on  an  open  account  for  $17  00,  the  first 
item  of  which  was  charged  in  November,  1860,  and  the  last 
item  of  which  was  charged  on  the  15th  of  September,  1862. 
The  account  was  sued  on  as  one  entire  debt  or  demand.  The 
defendants  pleaded  the  statute  of  limitations  in  bar  of  the 
plaintiff's  right  to  recover.  The  record  shows  that  there  were 
mutual  dealings  between  the  parties  (whether  merchants  or 
not,  does  not  affirmatively  appear,)  up  to  the  15th  Septem- 
ber, 1862.  Four  years,  therefore,  had  not  elapsed  from  the 
date  of  the  last  item  in  the  account  to  the  time  of  the  sus- 
pension of  the  running  of  the  statute  of  limitations,  by  the 
Ordinance  of  the  Convention  in  November,  1865  ;  and  there 
was  no  error  in  the  Court  below  in  refusing  to  sanction  the 
certiorari,  on  the  ground  that  the  account  was  not  barred  by 
the  statute  of  limitations  :  See  Fellows  vs.  Greiraarin,  Dud- 
ley's Georgia  Reports,  100.  Let  the  judgment  of  the  Court 
below  be  affirmed. 
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Ozmore  vs.  Ozmore. 

Thomas  Ozmore,  plaintiff  in  error,  vs.  Percey  Ann  Oz- 
more, defendant  in  error. 

An  order  for  attorneys'  fees  and  alimony  will  not  be  reviewed  by  the 
Sapreme  Court  pending  the  act  of  diyorce.    (R.)    See  end  of  Report. 

The  declaration  in  this  case  sets  forth  a  cause  of  action,  and  the  de- 
murrer was  properly  overruled. 

Kicking  one's  wife,  wounding  and  bruising  her  eye,  head  and  face,  is 
sufficient  oruel  treatment  to  justify  a  divorce,  and  a  condonation  will 
not  prevent  it,  if  that  condonation  was  upon  a  condition  which  kas 
been  broken  by  the  husband.    (R.) 

Divorce,  Alimony.  Bill  of  Exceptions.  Before  Jadge 
Harrell.  Randolph  Superior  Court.  November  Term, 
1869. 

Mrs.  Ozmore's  libel  for  divorce,  stripped  of  the  verbosity 
usual  in  such  pleadings,  averred  tliat  they  married  on  the 
27th  of  August,  1857,  lived  happily,  had  children,  (giving 
ages,  etc.,)  but  he  became  "  unkind,  harsh  and  cruel  in  his 
general  deportment  to  her,  sought  every  opportunity  to  vex, 
harrass  and  render  her  life  as  wretched  and  miserable  as  he 
well  could  do ;  he  has  even  resorted  to  acts  of  personal  vio- 
lence towards  her;''  '^kicked  her  and  knocked  her  down, 
wounding  and  bruising  her  head,  face  and  right  eye."  She 
submitted  to  all  this,  hoping  he  would  do  better,  but  '^  of 
late,  just  before  their  separation,  he  has  grown  more  intol- 
erant, insulting  and  cruel  in  his  general  deportment  towards 
her,  sought  every  possible  way  to  harrass,  vex  and  mistreat 
her,  and  has  accused  her,  without  cause,  of  the  grossest  im- 
moralities and  crimes ;"  "  heaped  upon  her  reproaches,  curses, 
and  the  most  profane  and  bitter  maledictions;"  repeatedly 
ordered  her  to  take  said  children,  leave  his  house  and  go  to 
her  people,  for  that  he  and  she  must  and  should  separate,  and 
said  that  he  would  no  longer  labor  for  the  support  of  her  and 
said  children,  and  by  menaces  and  threats,  alarmed  her  for 
her  personal  safety,  and  thereby  forced  her  to  leave  his 
house  and  home."  Therefore,  "  on  the  7th  of  September, 
1869,  at  his  command,  she  took  her  children,  separated  from 
him,  and  went  to  her  people."    She  prayed  for  a  divorce  a 
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tdneulo  matrimonii.  He  filed  a  demurrer  to  said  petition. 
Pending  this  suit  she  applied  for  alimony  and  counsel  fees. 
His  counsel  insisted  upon  his  demurrer,  and  it  was  over- 
ruled. The  Judge  heard  evidence  as  to  the  condition  of  the 
parties,  and  the  circumstances  of  the  separation,  and  granted 
alimony  and  attorneys'  fees.  His  counsel  filed  a  writ  of  er- 
ror, and  said  that  he  erred  in  overruling  said  demurrer,  in 
granting  fees  and  alimony,  '^  because  there  are  no  sufficient 
grounds  stated  in  the  libel  to  authorize  a  divorce,  because 
the  proof  failed  to  show  that  she  could  maintain  her  action 
for  divorce,  and  because  the  allowance  for  fees  and  alimony 
was  excessive.'^  Because  not  before  the  Court,  (though  it  is 
hinted  at  in  the  opinion,)  this  evidence  is  useless  here.  This 
Court,  on  its  own  motion,  declined  to  consider  the  questions  of 
alimony  and  attorneys'  fees,  because  the  order  as  to  them 
was  but  interlocutory,  and  could  not  be  brought  to  this  Court 
till  the  final  decree  in  the  case,  and  confined  his  counsel  to 
the  demurrer  to  the  libel. 

E.  L.  Douglass,  Hood  &  Kiddoo,  for  plaintiff  in  error, 
cited  as  to  Alimony,  Code,  Sees.  1732,  1735;  38  Ga.,  663; 
39th,  53.  As  to  Condoning,  Code,  Sec.  1714 ;  24th  Ga.,  238. 
As  to  Cruelty,  36th  Ga.,  286. 

B.  S.  WoRRiLL,  for  defendant. 

By  the  (hurt — Brown,  C.  J.,  delivering  the  opinion. 

This  case  was  heard  in  this  Court,  upon  the  demurrer  to 
the  libel  for  divorce.  The  cause  assigned  is  cruel  treatment 
of  the  wife  by  the  husband.  While  we  are  not  disposed  to 
encourage  the  dissolution  of  the  marriage  relation,  for  every 
indiscreet  act,  harsh  expression,  or  unkind  word,  spoken  by 
one  of  the  parties  to  the  other,  we  feel  constrained  to  hold 
that  the  declaration  sets  forth  sufficient  cause  in  this  case 
to  sustain  the  action,  under  our  statute,  and  to  authorize  a 
total  or  a  partial  divorce,  in  the  discretion  of  the  jury,  if  the 
allegations  are  sustained  on  the  hearing  of  the  case.  It  is 
distinctly  allied  that  the  husband  kicked  the  wife  with  his 
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shoe,  oa  the  side  of  the  head,  knocking  her  from  the  chair 
where  she  was  sitting,  upon  the  floor,  wounding  and  bruising 
her  eye,  head  and  face.  This  was  certainly  such  cruel  treat- 
ment as  justified  her  appeal  to  the  Courts. 

But  it  is  replied,  that  the  declaration  shows  a  condona- 
tion of  this  act,  and  that  the  parties  lived  together  as  hus- 
band and  wife  for  months  after  this  cruelty  was  inflicted. 
This  is  true,  but  the  declaration  also  alleges,  that  this  con- 
donation was  on  condition  that  he  would  never  molest  nor 
maltreat  her  again,  and  that  he  afterwards  not  only  cursed 
and  abused  her,  but  that  he,  without  cause,  accused  her  of 
criminal  sexual  intercourse  with  other  men ;  and  when  she 
was  in  an  advanced  stage  of  pr^nancy  by  him,  and  was 
almost  ready  to  be  confined,  that  he  ordered  her  to  leave  his 
house  and  take  her  children  with  her,  as  he  would  not  work 
for  her  and  them  any  longer ;  and  that,  becoming  alarmed 
for  her  personal  safety  and  life,  she  took  her  children,  left 
his  home  and  went  to  her  people.  If  there  was  a  condona- 
tion on  the  condition  stated,  we  hold  that  those  acts  were  a 
clear  violation  of  that  condition. 

The  declaration  may  be  subject  to  special  demurrer  for 
informality  in  the  statement  of  time,  place,  etc.,  but  it  is 
amendable  in  this  particular.  We  hold  that  a  good  cause  of 
action  is  substantially  set  forth.    Judgment  affirmed. 


Henbt  J.  Lakab,  plaintiff  in  error,  vs.  Singleton  A. 
Thornton  et  ai.,  defendants  in  error. 

This  case  falls  within  the  Scaling  Ordinance  of  1865,  and  as  there  was 
evidence  to  sustain  the  rerdict,  this  Court  will  not  interfere. 

Selief.  New  Trial.  Before  Judge  Harbell.  Randolph 
Superior  Court.    November  Term,  1869. 

Lamar  sued  Thornton,  as  principal,  and  Leroy  C  Sale,  as 
his  security,  upon  a  promissory  note  for  $2,250  00,  made  by 
them  on  the  1st  of  January,  1862,  due  the  1st  of  January, 
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1864y  with  interest  from  date^  payable  to  E.  B.  Loyless,  or 
bearer.  Both  defendants  were  served.  In  May,  1867,  there 
was  a  trial,  and  he  obtained  a  verdict  for  only  $1,522  50. 
He  moved  for  a  new  trial  and  it  was  granted.  The  plea  be* 
gan,  "and  now  come  the  defendants,  S.  A.  Thornton  and  L. 
C.  Sale,  by  their  attorney,  C.  B.  Wooten,"  and  proceeds  to 
set  np  as  a  defense  that  said  note  was  given  in  part  payment 
for  a  plantation,  at  $10  00  per  acre,  which  was  worth  but 
$2  00  or  $3  00  per  acre,  and  was  to  be  paid  in  Confederate 
currency,  and  that  "they"  had  ever  been  ready  to  pay  it  in 
such  currency,  ''that  he''  owned  at  the  date  of  the  note  eleven 
slaves,  worth  $7,000  00,  and  other  personalty  worth  $4,000  00 
or  $5,000  00,  $10,000  00  of  which  was  "lost  by  the  results 
of  the  war,  and  without  the  fault  of  said  defendants ;"  and 
that  Sales  lost  thirty  or  forty  slaves,  worth  $20,000  00, 
which  were  "lost  by  the  result  of  the  war."  It  was  sworn  to 
on  the  1st  of  November,  1869,  by  Thornton  only. 

On  the  trial  plaintiff  introduced  the  note,  and  testified  that 
nearly  two  years  before  said  note  was  due  he  bought  It  from 
Dr.  Harrison  in  payment  of  a  bona  fide  debt  due  by  him  to 
plaintiff;  that  Harrison  told  him  the  note  was  given  for  land 
and  had  he  heard  of  any  defense  to  it,  or  had  he  not  believed 
it  would  be  paid  at  maturity,  he  would  not  have  received  it. 
\  \  For  the  defense,  THOR^^TON  testified  that  said  note  was 
given  in  part  payment  for  nine  hundred  acres  of  land  in 
said  county,  at  $9,000  00,  that  he  immediately  took  posses- 
sion of  the  land  and  is  in  possession  yet;  that  before  the  war 
said  land  was  worth  $4  00  or  $5  00  per  acre,  that  when  he 
bought  it,  it  was  worth  $2  00  or  $3  00  per  acre  in  gold  ;  that 
it  is  now  worth  $4  00  or  $5  00  per  acre,  though  he  did  not 
wish  to  sell  and  could  not  say  what  he  would  take  for  the 
land,  that  soon  afler  the  surrender  he  offered  it  at  $3  00  per 
acre  but  could  not  get  it,  in  consequence  of  the  unsettled  con- 
dition of  the  country.  Further,  he  testified  that  he  lost  his 
slaves,  worth  between  $7,000  00  and  $8,000  00,  by  the  war ; 
that  he  went  some  time,  (he  thought  it  was  in  1864)  to  see 
said  Loyless  to  pay  the  note,  but  Loyless  told  him  he  had 
traded  it  off. 
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What  the  Court  charged  does  not  appear,  except  inferen- 
tially  from  the  motion  for  a  new  trial.  The  jury  found  for 
the  plaintiff  but  $720  00  and  costs. 

Plaintiff's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  Sales  had  filed  no  defense^  nor  did  it  appear  from  the 
pleadings  or  evidence  what  property  Sales  had,  at  the  date  of 
said  note,  nor  upon  the  faith  of  what  property  the  credit  was 
given  ;  because  the  Court  erred  in  charging  the  jury  that  it 
was  not  necessary  to  Thornton's  defense  for  Sales  to  plead, 
nor  for  Thornton  to  plead  or  show  what  property  Sales 
owned  at  the  date  of  the  note,  in  order  to  show  upon  the 
faith  of  what  property  the  credit  was  given  ;  because  it  did 
not  appear  from  the  pleadings  or  evidence  that  such  loss  was 
occasioned  in  any  way  by  plaintiff,  and  because  the  verdict 
was  contrary  to  law,  the  charge  of  the  Court,  etc.  The  Court 
refused  a  new  trial,  and  that  is  assigned  as  error.   , 

E.  L.  Douglass,  B.  S.  Worrill,  Lyon  &  Irvin,  for 
plaintiff  in  error. 

C.  B.  WooTTBN,  A.  Hood,  for  defendants. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  evidence  shows  that  the  note  was  given  in  January, 
1862,  and  was  payable  on  the  Ist  of  January,  1864.  It  is 
therefore  one  of  the  class  of  contracts  embraced  in  the  Scaling 
Ordinance  of  1865.  There  was  evidence  upon  which  the 
jury  were  justified  in  finding  that  the  note  was  given  for 
land  at  $10  00  per  acre,  which  at  the  time  was  not 
worth  more  than  $3  00  in  specie  per  acre,  and  which  at  the 
time  of  the  trial  was  only  worth  $4  00  or  $5  00  per  acre. 
Upon  this  proof  of  the  consideration  of  the  note,  and  of  the 
value  thereof,  the  jury  found  about  one-third  of  the  princi- 
pal of  the  note.  It  was  the  right  of  the  other  party  to  have 
introduced  evidence  of  the  kind  and  value  of  the  currency, 
at  the  time  of  the  ti*ade,  or  at  any  time,  but  he  did  not  choose 
to  do  so.  Upon  the  evidence  before  them  we  cannot  say  the 
jury  so  fistr  abused  the  powers  given  them  by  the  Ordinance 
as  to  justify  our  interference.    Judgment  affirmed. 
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WiLLOUGHBY  JouRDAN,  guardian,   plaintiff   in   error,  vs. 
Lewis  B.  Miller,  executor,  defendant  in  error. 

A  testator,  by  his  will,  directed  that  '*  his  son  J.  should  take  as  a  part 
of  bis  portion,  the  negro  man  Peter,  who  is  now  in  his  possession,  at 
$1,200  00,  and  my  negro  boy  Green  at  valaation,  and  that  he  take,  at 
his  choice,  lot  of  land  number  one  hundred  and  seventy- nine,  at  $1,- 
000  00,  or  lots  of  land  numbers  one  hundred  and  seventy-nine,  one 
hundred  and  seventy- eight,  one  hundred  and  sixty- five,  and  one  hun- 
dred and  sixty-six,  at  a  fair  valuation,  said  lots  lying  in  the  fifth  dis- 
trict of  Randolph  county ;"  and  the  son  died,  leaving  M.,  an  infant 
daughter,  bis  only  legal  representative.  The  four  lots  of  land  were 
appraised  to  be  worth  $2,400  00.  The  guardian  of  M.,  the  infant 
child,  with  the  <iS9€nt  of  the  executor  of  the  testator,  elected  to  take 
the  fonr  lots  of  land  at  the  appraised  value  and  went  into  the  pos- 
session thereof  in  her  right,  and  is  now  in  possession  of  the  same. 
The  execntor  filed  a  bill  for  direction,  alleging  that  the  words  of  the 
before  recited  clause  of  the  testator's  will,  and  and  the  directions  con- 
tained therein,  are  so  confused  and  unintelligible,  as  to  render  a  con- 
struction or  safe  execution  thereof  impossible  by  him  as  executor : 

Hddf  That  neither  the  allegations  in  the  complainant's  bill,  nor  the  evi- 
dence contained  in  the  record,  makes  such  a  case  as  entitles  the  exec- 
ntor to  interfere  with  the  rights  and  interests  of  M.,  the  infant  ward, 
in  the  fonr  lots  of  land  which  she,  by  her  guardian,  elected  to  take 
nnder  the  will,  at  a  fi&ir  valuation,  and  did  take  with  the  OMeni  of  the 
executor. 

•  ■ 

Construction  of  Will.     Election,  etc.    Before  Judge  Har- 
BELL.     Randolph  Superior  Court.     November  Term,  1869. 

Wilej  Miller,  on  the  19th  of  November,  1863,  made  bis 
last  will,  containing  the  following  items :  Ist,  providing  for 
the  payment  of  his  debts ;  2dy  after  paying  debts,  the  bal- 
ance, real  and  personal,  was  to  be  divided  by  the  executor, 
or  persons  appointed  by  the  Ordinary,  into  nine  equal  shares ; 
each  child  or  representative  of  a  child  should  take  one  of 
said  shares,  subject  to  the  refunding  or  drawbacks  herein 
stated;  the  remaining  ninth  was  to  be  divided  equally  be- 
tween his  three  youngest  daughters,  his  sons,  Lewis  B.  and 
Iverson  6.,  and  the  children  of  Ferna  J.  Miller,  deceased. 
The  shares  of  the  daughters  were  not  to  be  subject  to  their 
respective  husband's  debts,  but  theirs  solely,  during  their 
respective  lives,  and  to  go  to  their  respective  heirs  at  their 
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deaths^  respectively;  3d,  Elizabeth  Baldwin's  (his  oldest 
daughter,)  share  is  subject  to  a  deduction  of  $3,000  00,  or 
she  should  refund  that  sum  which  he  had  given  her  in 
slaves  then  in  her  possession ;  4th,  his  daughter  Epsej  B. 
Ryal's  share  was  to  be  charged  with  $1,300  00  for  slaves 
advanced  to  her  and  then  in  her  possession,  and  she  was  to 
^'  take  at  a  fair  valuation,  nine  slaves  therein  named,''  and 
should  they  ^'at  a  fair  valuation  or  appraisement,"  amount 
to  more  than  her  just  portion  or  share,  she  should  refund 
the  excess ;  5th,  Lewis  B's  share  was  subject  to  a  deduction 
of  $3,000  00  because  of  land  aud  a  slave  advanced  to  him. 
He  was  to  take  a  named  slave  at  a  fair  valuation,  and  an- 
other named  slave  without  accounting  for  this  one.  The 
6th  item  was  as  follows :  "I  will  and  direct  that  my  son^ 
Iverson  G.  Miller,  take,  as  part  of  his  portion,  the  negro 
man  Peter,  whom  he  now  has  in  his  possession,  at  $1,200  00, 
and  my  negro  boy  Green,  at  a  fair  valuation,  and  that  he 
take,  at  his  choice,  lot  of  land  number  one  hundred  and 
seventy-nine,  at  $1,000  00,  or  lots  of  land  numbers  one 
hundred  and  seventy-nine,  one  hundred  and  seventy-eight, 
one  hundred  and  sixty-five,  and  one  hundred  and  sixty-six, 
at  a  fair  valuation,  all  of  said  lots  being  in  the  fifth  dis- 
trict of  the  aforesaid  county  of  Randolph."  Item  7th 
charges  the  share  of  the  children  of  Ferna  J.  Miller  with 
$1,235  00,  because  of  a  slave  given  to  their  father,  and 
certain  debts  owed  by  him  to  testator,  and  gave  to  them 
certain  lands  therein  specified  at  $4,000  00.  Their  share 
was  to  be  for  the  use  of  themselves  and  their  mother  during 
her  life  and  widowhood,  but  not  subject  to  her  debts. 
If  she  married,  she  was  to  have  a  child's  part  till  her 
death,  and  then  the  children  were  to  take  all.  Item  8th 
gave  his  daughter,  Missouri  A.nn  Sharmon,  two  named 
slaves  at  $2,000  00,  and  directed  that  $1,200  00  l:>e  taken 
from  her  share  and  be  given  to  her  son,  and  held  by  the  ex- 
ecutor for  said  son.  9th.  Martha  Caxwell,  his  daughter, 
was  to  take  the  named  slaves  heretofore  given  to  her,  at 
$2,200  00,  **as  part  of  her  share."  10th.  Mary  Miller,  his 
daughter,  was  to  take  two  slaves  named,  at  $2,000  00,  ns  part 
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of  her  share.  Item  lltb  gave  his  executors  the  right  to  sell  or 
keep,  as  they  pleased,  the  balance  of  his  land,  as  might  be 
best  for  all  of  his  heirs.  Item  12th  provided  that  his  three 
daughters,  Mrs.  Sharmon,  Mrs.  Caxwell  and  Mary  Miller, 
should  take  their  shares  in  money,  land  and  slaves,  or  either, 
at  their  option.  Item  13th  gave  a  named  slave  to  Lewis 
B's  children  '^at  a  fair  valuation"  as  a  part  of  their  portion. 
Item  14th  gave  to  Mrs.  Sharmon  and  Mary  Miller,  certain 
furniture,  to  equalize  them  with  the  others,  and  for  this  they 
were  not  to  account.  Item  16th  provided  that  his  undevised 
slaves  should  "  be  appraised  and  divided  amongst  (his)  my 
children,  according  to  the  terms  of  this  my  (his)  last  will 
and  testament,"  and  that  all  his  ''  other  personalty  be  sold 
by  his  executors  according  to  law  for  general  distribution." 
Item  16th  changed  item  2d  by  providing  that  Mrs.  Shar- 
mon should  have  in  value  $800  00  more  of  said  ninth  share 
than  any  of  the  other  heirs,  that  Mrs.  Caxwell  have  $500  00 
more  of  it  than  any  of  the  others,  except  Mrs.  Sharmon,  and 
Mary  Miller  $1,200  00  of  it  more  than  any  other  except 
Mrs.  Sharmon  and  Mra.  Caxwell,  and  that  the  remainder  of 
said  ninth  should  be  then  divided  amongst  the  others  named 
in  said  2d  item  equally.  The  17th  and  last  item  appointed 
Lewis  B.  Miller  and  Moses  H.  Baldwin  as  his  executoi*s. 

Testator  died,  and  on  the  5th  of  September,  1865,  Lewis 
B.  Miller  was  qualified  as  executor  of  said  will,  then  duly  pro- 
bated. He  filed  this  bill  against  all  of  said  legatees  (and 
the  husbands  of  the  married  females  of  them,)  except  Iverson 
6.  Miller.  He  died  before  testator  died  and  left  no  heir, 
except  Missouri  P.  Miller,  and  she  being  a  minor,  her  guar- 
dian, Willoughby  Jourdan,  was  made  a  party  defendant  in 
said  bill.  It  averred  that  testator's  estate  consisted  mainly 
of  land  and  slaves,  that  he  died  in  January  or  February, 
1865,  before  slavery  was  abolished,  that  by  reason  of  eman- 
cipation, difficulties  are  in  the  way  of  understanding  and  car- 
rying out  the  2nd,  3d,  4th,  5th,  6th,  7th,  8th,  9th,  11th,  12th, 
13th,  16th  items  of  said  will,  saying,  especially,  that  the 
6tb  item  was  so  confused  and  unintelligible  as  to  render  a 
construction  or  safe  execution  of  it  by  him  impossible.  None  of 
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the  slaves  went  into  the  actual  possession  of  the  legatees. 
The  scheme  of  said  will  was  to  divide  his  estate  equally ; 
emancipation  so  far  defeated  that  object  that  if  the  will  l>e 
executed  as  to  the  balance  of  his  estate,  the  division  will  be 
very  unequal.  He  prayed  for  direction,  'Hhat  a  fair,  just  and 
equitable  construction  of  said  will  be  had,  and  that  such  de- 
cree be  had,  and  such  instruction  be  given,  as  will  prefect 
him  in  distributing  said  property"  and  for  general  relief. 

Moses  Baldwin's  answer  sets  up  that  said  will  was  made 
when  Confederate  currency  was  the  only  circulating  medium 
in  said  country,  that  testator  intended  said  sums  to  be  paid  in 
that  currency,  and  it  stated  the  value  of  such  currency  at  the 
dates  material  in  the  premises,  and  that  he  tendered  to  the 
executor  said  slaves,  given  to  his  wife,  and  that  before  eman- 
cipation, and  ought  not  to  pay  the  $3,000  00.  Jourdan,  as 
guardian  of  Missouri  Miller,  insisted  upon  her  rights  under 
the  letter  of  said  will,  notwithstanding  emancipation,  and  set 
up  that,  as  her  guardian  he  had  elected  to  take  said  four  lots 
of  land  given  to  Iverson  G.  Miller,  and  the  executor  assented 
thereto  and  put  him  in  possession  thereof,  that  said  lots  were 
subsequently  valued  at  $2,400  00  which  sum  plus  the  $1,200- 
00  for  Peter,  and  a  fair  valuation  for  Green,  should  be 
counted  against  her,  and  he  be  decreed  said  land  as  her 
guardian,  and  that  he  have  his  share  of  the  balance,  if  any 
there  shall  be. 

The  other  defendants  did  not  formally  answer  the  bill,  but 
appeared  by  counsel  and  took  part  in  the  trial.  There  being 
no  controversy  as  to  the  genuineness  of  the  will,  nor  as  to  the 
persons  who  were  entitled  to  take  under  it,  no  evidence  was 
offered  except  the  answers,  and  certain  evidence  offered  by  said 
Joardan.  He  introduced  as  evidence  the  records  from  the  Court 
of  Ordinary  of  said  county.  They  showed  that  the  four  lots 
of  land  mentioned  in  the  6th  item  of  said  will  were  valued 
by  the  appraisers,  appointed  by  the  Ordinary,  at  $2,600  00, 
He  showed  by  a  witness,  that  soon  after  he  was  qualified  as 
such  guardian,  in  1865,  he  took  possession  of  said  four  lots, 
and  had  ever  since  been  in  possession  of  them,  and  by  another 
witness  that  he  applied  in  1865  to  said  executor  to  rent  said 
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four  lots,  and  that  he  declined  renting  them  and  referred  him 
to  said  guardian.  Jourdan  himself  testified  that  soon  afler 
the  appraisement  of  testator's  lands,  he  informed  the  execu- 
tor that  he,  as  such  guardian,  would  take  said  four  lots,  at 
said  valuation,  the  executor  consented  thereto,  and  he  then 
took  pofisession  of  them  and  has  held  possession  ever  since ; 
that  afterwards  the  executor  said  something  about  the  rent 
of  the  place  and  Jourdan  gave  him  some  paper  about  the 
rent,  but  its  contents  he  did  not  recollect. 

Here  the  evidence  closed,  and  the  cause  was  argued. 
Jourdan's  counsel  requested  the  Court  to  charge  the  jury,  Ist. 
that  Missouri  P.  Miller  was  entitled  to  such  part  of  the  estate 
as  her  deceased  father  would  have  taken  if  alive;  2nd,  that 
she  was  entitled,  through  her  guardian,  to  the  same  privilege 
of  election  which  her  father  would  have  had ;  3d,  that  if  the 
evidence  showed  that  Jourdan,  as  her  guardian,  did  elect  to 
take  the  four  lots  of  land  mentioned  in  said  6th  item  of  the 
will,  at  the  valuation  afiSxed  by  the  appraisers  of  the  estate, 
approved  by  the  Ordinary,  and  the  executor  assented  to  said 
Ic^cy,  the  title  to  said  four  lots  passed  to  said  Missouri  P., 
absolutely,  as  against  all  persons,  except  testator's  creditors, 
and  the  jury  should  so  find  and  decree ;  and  4th,  that  she 
was  entitled  to  her  share  of  the  residuum,  as  provided  by 
the  will. 

The  1st,  2nd  and  4th  requests  he  gave  in  charge,  but  he 
declined  to  charge  the  3d  request.  He  instructed  the  jury 
to  charge  each  legatee  with  the  value  of  his  or  her  advance- 
ment, as  fixed  by  said  will,  treating  dollars  at  par,  and 
distribute  the  estate,  as  provided  by  the  will.  The  jury 
found  that  all  the  real  estate  should  be  sold  by  the  executor, 
except  those  mentioned  in  said  6th  item,  and  two  others  spe- 
cifically devised  to  Ferna  J.  Miller's  children,  that  commis- 
sioners,  to  be  appointed  by  the  Ordinary,  should  value  said 
four  lots,  mentioned  in  the  6th  item,  at  a  fair  valuation.  That 
the  personalty  be  sold  by  the  executor ;  that  out  of  all  assets 
io  hand  the  executor  pay  the  expenses  of  this  litigation,  and 
famish  the  furniture  devised  to  Mrs.  Sharmon  and  Mary 
Miller.    To  the  amount  of  the  proceeds  of  said  sales,  afler 
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paying  for  said  furniture^  he  was  to  add  the  valuation  of 
said  excepted  land  in  item  6th,  and  $4,000  00  as  the  value 
of  the  other  excepted  lands,  and  then  the  commissioners 
should  divide  this  aggregate  amount  by  nine  and  distribute 
it  as  directed  by  the  will,  making  the  drawbacks  therein  spe- 
cified (the  decree  giving  specific  instructions  as  to  each  share.) 
As  to  Missouri  P.,  they  decreed  that  one  of  said  ninths,  after 
deducting  $1,200  00,  should  be  assigned  to  her,  and  that  her 
guardian  '^can  elect  to  take  lot  number  one  hundred  and 
seventy-nine,  at  $1,000  00,  as  part  of  her  share;  if  it 
amounts  to  more  than  her  share  she  shall  refund  the  over- 
plus to  the  commissioners ;  if  it  amounts  to  $1,200  00,  or 
more,  she  retains  the  $1,200  00  which  she  took  under  the 
will,  and  the  overplus,  if  any,  to  be  paid  to  her  by  the 
commissioners,  and  the  $1,200  00  should  be  set  aside  to  be 
disposed  of  in  a  different  way,  i.  e.,  after  each  specific 
legacy  was  paid,  the  residuum  was  to  be  equally  divided, 
charging  each  with  the  advancements  aforesaid ;  said  Mis- 
souri P.  taking  no  more  till  the  other  legatees  had  received 
each  $1,200  00.  The  decree  was  according  to  said  finding. 
Jourdan  only  excepted.  His  counsel  say  the  Court  and 
jury  erred  in  requiring  said  four  lots  in  item  6th  to  be  sold 
as  part  of  the  estate,  to  be  appraised  now,  and  in  confining 
her  to  a  choice  of  but  one  of  said  lots  at  a  valuation,  that  the 
Court  erred  in  refusing  said  third  request  to  charge,  and  in 
holding  that  title  to  said  four  lots  did  not  vest  in  her  under 
the  facts  proven. 

H.  Fielder,  for  plaintiff  in  error. 

C.  B.  WooTENT,  by  W.  D.  Kiddoo,  E.  H.  Platt,  E.  L. 

Douglass,  for  defendant. 

Warner,  J. 

This  is  a  bill  file<l  by  the  executor  of  Wiley  Miller  for 
direction.  The  following  facts  were  disclosed  on  the  trial : 
The  testator  died  in  1865,  leaving  a  will,  one  clause  of  which 
is  in  the  following  words:  ^*I  will  and  direct  that  my  son, 
Iverson  G.  Miller,  take,  as  a  part  of  his  portion,  the  .negro 
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man  Peter,  who  is  now  in  his  possession,  at  §1,200  00,  and 
ray  negro  boy  Green,  at  valaation;  and  that  he  take,  cU  his 
choicCf  lot  of  land  number  one  hundred  and  seventy-nine,  at 
81,000  00,  or  lots  of  land  numbers  one  hundred  and  seventy- 
nine,  one  hundred  and  seventy-eight,  one  hundred  and  sixty- 
iive,  and  one  hundred  and  sixty-six,  at  a  fair  valuaiion^  said 
lota  lying  in  the  fifth  district  of  Eandolph  county."     Iver- 
son  G.  Miller,  the  devisee  named  in  the  will,  is  dead,  leav- 
ing Missouri  P.  Miller,  his  infant  child,  his  only  legal  rep- 
resentative.    The  four  lots  of  land  mentioned  above  were 
appraised  by  the  appraisers  appointed   by  the  Ordinary,  to 
be  worth  $2,400  00.     Tiie  guardian  of  Missouri  P.,  the  in- 
fant child,  with  the  asserd  of  the  executor,  elected  to  take 
the  four  lots  of  land  at  the  appraised  value  thereof,  and 
went  into  the  possession  thereof  in  her  right,  and  is  now  in 
the  possession  of  tlie  same.     The  allegation  made  in  the 
complainant's  bill,  in  relation  to  the  execution  of  this  clause 
in  the  testator's  will  is,  *'  that  the  words  and  directions  con- 
tained therein  are  so  confused  and  unintelligible,  as  to  ren- 
der a  construction  or  safe  execution  impossible  by  your  ora- 
tor as  executor."     The  decree  of  the  Court  in  relation  to 
the  rights  of  Missouri  P.  under  this  clause  of  the  testator's 
will,  was,  that  the  commissioners  appointed  to  divide  the 
testator's  estate  among  the  legatees  named  in  the  will,  ''shall, 
after  deducting  $1,200  00,  assign  to  her  one  share  of  said 
estate,  (there  being  nine  shares,)  who  can  elect  to  take  lot 
number  one  hundred  and  seventy-nine,  at  $1,000  00,  as  part 
of  her  said  share ;  if  said  land  amounts  to  over  the  share, 
she  shall  refund  the  surplus  to  the  commissioners;  if   it 
amounts  to  $1,200  00  or  more,  she  retains  the  $1,200  00 
she  has  received  under  said  will,  and  the  overplus,  if  any,  is 
to  be  paid  to  her  by  said  commissioners,  and  the$l,200  OOof  the 
share  shall  be  set  aside  by  the  commissioners,  to  be  herein- 
after disposed  of,  or  provided  for." 

The  decree  further  declared  "  that  the  minor  child  of  Iver- 
8on  G.  Miller  shall  receive  nothing  until  the  other  childrens' 
shares  amount  to  $1,200  00  each."  This  decree,  of  the 
Court  below,  in  relation  to  the  rights  of  the  infant  child  of 

Vol.  xu— S. 
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Iverson  G.  Miller,  under  the  testator's  willy  as  we  under- 
stand ity  is  error,  there  being  no  evidence  in  the  record  that 
the  negro  man  Peter  was  an  cuivancement  made  hy  the  testa- 
tor to  Iverson  G.  in  his  lifetime.  Whether  he  was  in  his  pos- 
session as  his  own  property,  or  as  the  property  of  the  testa- 
tor, does  not  appear  from  the  evidence  in  the  record.  As 
the  guardian  of  the  infiint  child,  Missouri  P.,  elected  to  take 
the  four  lots  of  land  at  the  appraised  value  thereof,  and  vreat 
into  the  possession  of  the  same  with  the  €U9ent  of  the  execu- 
tor, he  is  entitled  to  hold  the  same  as  the  property  of  his 
ward  under  the  will  without  abatement,  so  far  as  the  executor 
is  concerned,  under  the  allegations  in  the  bill,  and  the  evidence 
contained  in  the  reciml.  In  other  words,  neither  the  writ- 
ten allt^tion,  in  the  complainants*  bill  nor  the  evidence  ia 
the  recon),  make  sui4)  a  case  as  entitles  the  executor  to  in- 
terfor^  with  the  rights  and  interests  of  the  infant  ward,  Mb- 
souri  I\«  in  the  four  lots  of  land  which  she,  by  her  guar- 
dian«  electev)  to  take  uud^  the  will  at  a  fiiir  valuation,  and 
did  take  with  the  (t^ftrrc^  of  the  executor.  Let  the  judgment 
of  the  Court  below  be  reversed. 


Kv>B£Rr  FkekmjlX.  e3:v.vutor.  pUiatiff  in  error,  r*^  Wiixiam 
J.  LjlYTv>>c  and  Wifk,  caveators  d<fiendanD>  in  error. 

rbrf  wil!  m  ihi*  c*»  $b:o*^  .rpoa  rcj  Sioj  :!ia;  :i«  ^sfst:i5:rc  mafl«  k  in  coa- 
c^m^IiiCNtt  v^tTcW  tsrUi  s^f':!  child  or  chil«irea  :o  ttiau  sabi>»%uKm  t»  its 

Wills.     l^:*.^ice.    R*fr>ce  Juvlj:e  HxKsarLJU    Eirlv  Su- 

^-  . 

pector  Court.    April  Tectu.  ISTlK 

la  IS^  Jafl9(e$  Fceemau  wsaie  h&»  last  will.  Sa  aawli 
^'^'^  it  ;ai$  fe»  ttwcUI  kece^  b  iu  the  o^aioQL  At  thai  tfate  he 
Odfti  »>  child  Uvto^.  He  dwU  iu  Jawttry.  l:$«rr»  and  in 
^.VfiiibKr.  I5t>r.  lu^  wicif  was  A?Kvec^  of  a  chiU.  '=^"»- 
awttdv.  'o^  «»«uft)rpcopiHiadMsat!i  wtXliue  pviAafte, 
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was  caveated  by  his  wife,  upon  the  ground  that  the  will  did 
not  make  provision  in  contemplation  of  the  birth  of  a  child, 
and  was  therefore  revoked  by  the  birth  of  said  child  in  1867. 
She  married  Layton  and  he  was  made  a  party  with  her. 

On  the  trial  it  was  shown  by  the  scrivener  that  he  and 
testator  intended  to  make  provision  for  any  posthumous 
child,  and  both  believed  that  said  will  did  so.  The  Court 
charged  the  jury,  that  if  the  evidence  showed,  that  a  child 
was  bom  to  testator  after  making  the  will,  the  will  could  not  be 
set  up  unless  the  evidence  showed  that  a  provision  was  made 
in  said  will  in  contemplation  of  the  birth  of  such  child,  and 
that  that  fact  could  only  be  shown  by  the  will  itself;  that 
whether  it  did  or  did  not  contain  such  a  provision,  was  a 
question  for  the  Court,  and  that  he  charged  them  that  it 
did  not. 

The  jury  found  against  the  will.  The  executor  moved 
for  a  new  trial,  upon  the  ground  that  said  charge  was  erro- 
neous. The  refusal  of  a  new  trial  is  assigned  as  error. 
Upon  the  reading  of  the  record,  this  Court  would  not  hear 
from  plaintiff  in  error. 

Richard  Simms  and  A.  Hood,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  third  it«m  of  James  Freeman's  will  is  in  these  words  : 
"My  will  is,  that,  if  I  should  die  leaving  a  child  or  children, 
all  the  property  which  I  possess  at  the  time  of  my  death,  be 
equally  divided  between  my  children,  or  given  to  one,  if  no 
more  than  one. 

"  Item  4.  In  the  event  I  die  leaving  no  child  or  children, 
then,  in  that  event,  I  give  and  bequeath  to  my  brother, 
Kobert  Freeman,  of  Early  county,  all  of  my  real  estate. 

^'  Item  5.  In  the  event  I  die  leaving  no  child  or  children, 
I  give  and  bequeath  to  my  beloved  wife,''  etc, 

These  items  of  this  will,  taken  in  connection  with  the 
evidence,  that  the  testator  had  no  child  at  the  time  he  made 
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the  will,  leave  no  doubt  on  our  minds^  that  in  making  bis 
will^  the  testator  acted  in  contemplation  of  the  birth  of  a 
child  or  children  to  him,  during  his  lifetime,  and  that  it  was 
his  intention  to  make  special  provision  for  such  child  or 
children.  The  fact  that  the  only  surviving  child  was  nol; 
born  at  the  time  of  testator's  death,  makes  no  difference.  It 
was  bom  within  the  ordinary  period  of  gestation,  afler  the 
death  of  its  father,  and  its  rights  are  precisely  the  same  as 
would  have  been  had  it  been  born  before  his  death. 
eRTtak  the  Court  below  erred  in  instructing  the  jury 
to  find  a  verdict  against  the  will,  on  the  ground  that  the 
testator  did  not  contemplate  the  birth  of  a  child  after  he 
made  the  will,  and  did  not  provide  for  such  child  by  his 
will. 

Judgment  reversed. 


■ 

\ 

James  Edmondson,  plaintiff  in  error,  V8.  John  S^vif  i*  & 

Company,  defendants  in  error.  \ 

A  motion  was  made  for  a  new  trial  in  a  case  at  the  termvofthe  Coirf^ 
which  the  case  was  tried,  and  the  interrogatories  containing  the  plt^ 
tifiTs  testimony  could  not  be  found,  so  as  to  make  out  a  l>rieXof  the  e 
dence  as  required  by  the  rule  of  the  Court,  and  it  being  replresent 
to  the  Court  that  the  plaintiiTs  attorney  had  the  interrogatoriesVn  ^ 
possession,  the  Court  passed  an  order  that  the  defendant's  attorned 
allowed  until  the  next  term  of  the  Court,  to  file  a  brief  of  the  evide! 
in  the  case,  and  that  the  same  be  as  good  and  valid  as  if  filed  then 
At  the  next  term  of  the  Court,  the  plaintiff's  counsel  moved  the  Cour 
to  dismiss  the  motion  for  a  new  trial,  on  the  ground  that  the  plaintiff'! 
attorney  did  not  have  the  interrogatories,  which  was  shown  to  th( 
Court.     The  Court  dismissed  the  motion  for  a  new  trial,  and  woulol 
not  allow  the  brief  of  the  evidence  to  be  then  filed,  on  the  ground  that^ 
the  order  of  the  Court  extending  the  time  had  been  granted  on  a  misj 
taken  assumption  of  facts  : 

Heldy  That  the  order  of  the  Court  extending  the  time  for  filing  a  hrie\ 
of  the  evidence  was  the  judgment  of  the  Court,  and  if  rendered  on  a^ 
statement  of  facts  honestly  believed  to  have  been  true  at  the  time, 
though  afterwards  shown  to  have  been  a  mistake  as  to  the  plaintiff's     J 
counsel  having  the  interrogatories  in  his  possession;  still,  the  judg- 
ment of  the  Court  extending  the  time,  should  not  be  set  aside  on  that    i 
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ground  alone,  and  the  partj  moving  for  a  new  trial  be  deprived  of  bis 
rights  nnder  the  order  and  judgment  of  the  Court,  when  acting  in  good 
faithi  and  under  an  honest  mistake  as  to  where  the  interrogatories 
were  when  the  same  could  not  be  found. 

Practice.  Motion  for  New  Trial.  Mistake.  Before  Judge 
Harrell.    Terrell  Superior  Court.  November  Terra,  1869. 

John  H.  Snyder  &  Company,  brought  case  against  James 
Edmondson,  and  obtained  a  verdict  and  judgment  against  him 
at  May  term,  1869,  of  said  Court.  Edmondson's  counsel 
moved  at  said  term  for  a  new  trial,  without  fih'ng  any  brief 
of  the  evidence.  The  grounds  for  new  trial  were,  that  the 
verdict  was  decidedly  against  the  weight  of  the  evidence, 
and  contrary  to  law  and  to  the  charge  of  the  Court.  Dur- 
ing said  May  term,  the  Judge  heard  the  motion  and  ordered 
that  plaintiff's  counsel  show  cause  at  the  next  term,  why  a 
new  trial  should  not  be  had,  and  that  meanwhile  said  judg- 
ment be  superceded  until  further  order,  and  that  Edmond- 
son's  counsel  have  until  next  term  to  file  a  copy  of  said  evi- 
dence. Said  order  recited  that  a  brief  of  the  evidence  had 
not  been  filed,  because  the  interrogatories  read  by  plaintiff's 
counsel  could  not  be  found,  and  that  it  was  suggested  that 
plaintiff's  counsel  still  had  them. 

At  November  term,  Mr.  Irvin,  counsel  for  Snyder  &  Com- 
pany, for  cause,  showed  that  said  case  was  tried  on  Monday,  the 
first  day  of  said  May  term,  that  he  remained  in  Court  until 
the  following  Friday  and  obtained  leave  of  absence  from  the 
Court  (having  finished  his  business  there) ;  the  Judge  called 
upon  the  bar  to  make  objections  to  such  leave,  if  any  they 
had,  but  no  objection  was  made ;  said  motion  for  a  new  trial 
was  made  after  he  left,  nor  had  he  any  notice  of  it,  or  of 
said  gupercedeas,  or  rule,  until  four  months  after  the  Court 
adjourned,  when  he  called  upon  the  Clerk  for  a^.  fa.  upon 
said  judgment,  and  was  handed  a  copy  of  said  rule ;  no  copy 
of  the  evidence  has  been  made  out  or  filed,  nor  was  any  cause 
shown,  nor  does  any  exist,  why  said  motion  was  not  made, 
heard  and  determined  at  May  term  aforesaid;  because  a 
csorrect  copy  of  the  evidence  can  not  now  be  made ;  and  lastly, 
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that  the  supercedeas  was  granted  upon  the  idea  that  Edmond- 
son's  attorney  had  carried  from  the  Court  the  interrogato- 
ries used  on  the  trial,  which  was  not  true.  These  grounds 
of  objection  were  sworn  to. 

At  the  hearing,  the  Clerk  of  the  Court  stated,  that  at 
May  term  aforesaid,  Edmondson's  counsel  called  on  him  for 
the  interrogatories  read  by  Snyder  &  Company  in  said  case,  that 
he  made  diligent  search  in  the  Clerk's  office  for  them,  but 
could  not  find  them,  and,  supposing  it  to  be  true,  told  Ed- 
mondson's  counsel  that  Snyder  &  Company's  counsel  had  taken 
them  off;  that  since  last  term  some  of  these  interrogatories 
had  come  into  his  office,  but  from  what  source  he  did  not 
know.  Thereupon  Edmondson's  counsel  moved  to  file  a  brief 
of  the  evidence  under  the  approval  of  the  Court. 

The  Judge  refused  to  allow  the  copy  of  the  evidence  filed 
then,  and  dismissed  the  application  for  a  new  trial,  upon  the 
ground  that,  having  granted  the  time  upon  the  assumption 
that  Snyder  &  Company's  counsel  had  said  interrogatories, 
when  he  did  not  havethem,  the  order  should  be  rescinded. 
This  action  of  the  Court  is  assigned  as  error. 

C.  B.  WooTEN,  by  W.  A.  Hawkins,  for  plaintiffs  in 
error. 

Lyon,  DeGraffenried  &  Irvin,  for  defendant. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  dismissal  of  the  motion  for  a  new  trial  on  the  statement 
of  facts  contained  in  the  record.  The  order  of  the  Court 
extending  the  time  for  filing  a  brief  of  the  evidence,  was  the 
judgment  of  the  Court  in  relation  to  the  subject  matter  before 
it,  and  although  that  judgment  may  have  been  made  on  a 
mistaken  state  of  facts,  yet,  if  honestly  believed  to  haVebeen 
true  at  the  lime,  the  party  moving  for  a  new  trial  who  acted 
under  the  order  and  judgment  of  the  Court  in  filing  the  brief 
of  the  evidence,  should  not  be  deprived  of  his  right  to  his 
motion  for  a  new  trial,  when  he  had  acted  in  good  faith  and 
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iu  accordance  with  the  judgment  of  the  Court  giving  him 
until  the  next  term  to  file  a  brief  of  the  evidence  in  the  case. 
Let  the  judgment  of  the  Court  below^  dismissing  the  motion 
for  new  trial,  be  reversed. 


Smith  Treadwell,  plaintiff  in  error,  vs.   William  J. 

Phinizy,  defendant  in  error. 

When  there  is  evidence  on  both  aides  in  relation  to  the  matters  in  con- 
troversy between  the  parties ,  and  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence,  this  Court  will  not 
control  the  discretion  of  the  Court  below  in  refusing  to  grant  a  new 
trial,  unless  the  verdict  is  decidedly  and  strongly  against  the  weight  of 
the  evidence. 

Motion  for  New  Trial.  Before  Judge  Harrell.  Terrell 
Superior  Court     November  Term,  1869. 

Phinizy  sued  Treadwell  upon  his  promissory  note  for 
8586  00,  made  the  14th  of  January,  1862,  and  payable  sixty 
days  ailer  date,  to  Phinizy,  or  bearer.  The  defense  was  that 
said  note  was  given  in  part  payment  for  certain  land  and 
personal  property,  including  certain  corn  which  Phinizy  rep- 
resented tq  be  twelve  hundred  bushels,  when  in  fact  there 
were  but  two  hundred  bushels;  that  it  was  to  he  paid  in 
Confederate  currency  then  worth  but  thirty-three  and  one- 
third  cents  in  the  dollar;  that  Phinizy  owed  him  $150  00  by 
reason  of  said  land  falling  short  of  the  number  of  acres  rep- 
resented by  Phinizy  to  be  therein,  and  by  five  acres  which 
Phinizy  sold  to  another  for  $150  00;  and  last,  that  Tread- 
well,  by  the  result  of  the  war,  had  lost  his  slaves  worth  $25,- 
000  00. 

Plaintiff's  attorney  introduced  the  note  as  evidence,  and 
closed.  It  was  shown  by  the  defendant  that  Phinizy,  in 
January,  1862,  sold  Treadwell  certain  land  and  personalty, 
at  something  over  $9,000  00,  Treadwell  saying  to  Phinizy 
that  he  had  nothing  to  pay  but  Confederate  currency.    The 
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land,  seven  hundred  and  twenty-five  or  thirty  acres,  was 
estimated  at  $10  00  per  acre.  Two  cribs  of  corn  were  of 
said  personalty.  Phinizy  said  that  the  larger  one  had  in  it 
eight  hundred  bushels^  and  the  smaller  one  four  hundred 
bushels  of  corn  by  his  actual  measurement^  and  Treadwell 
said  he  would  take  the  corn  if  there  was  so  much  in  the 
cribs.  It  was  estimated  at  $1  00  per  bushel.  That  in  fact 
said  larger  crib  could  not  hold  over  five  hundred  and  thirty- 
seven'  bushels  of  corn,  and  the  smaller  crib  contained  but 
three  hundred  bushels ;  $7^000  00  was  paid  for  the  land^ 
and  $1,600  00  on  the  personalty  was  paid  at  the  time  of 
the  trade,  in  Confederate  currency,  then  worth  thirty-three 
and  a  third  cents  in  the  dollar,  and  sixty  days  thereafter  it 
was  worth  only  twenty  cents  in  the  dollar,  and  that  Tread- 
well  lost  fifteen  slaves  by  emancipation. 

In  rebuttal,  a  witness  testified  that  in  1861  said  land  was 
worth  $20  00  per  acre,  and  that  said  large  crib  would  hold 
eight  hundred  bushels  of  corn.  It  was  admitted  that  at  the 
date  of  the  trade,  corn  sold  readily  at  $1  00  per  bushel  in 
good  money.  It  was  shown  that  Treadwell  swapped  the 
land  which  he  bought  of  Phinizy,  with  six  hundred  other 
acres,  for  seventeen  hundred  acres  of  land  near  Spring  Place, 
Greorgia,  (now  worth  $10  00  per  acre,)  giving  $10,000  GO 
to  boot.  Where  this  other  land  was,  when  the  trade  was 
made,  and  in  what  currency  the  $10,000  00  was  paid,  do  not 
appear.  Nor  does  it  appear  how  the  Court  charged  the  jury. 
The  verdictfor  Phinizy  was  for  $390  67,  with  interestand  costs. 
Treadwell's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  the  verdict  was  decidedly  against  the  weight  of  the  evi- 
dence, contrary  to  law  and  the  charge  of  the  Court.  The 
Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

C.  B.  WoOTEN,  D.  A.  Vason,  for  plaintiff  in  error. 

F.  M.  Harper,  by  Lochrave  &  Clark,  for  defendant. 
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Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  overruling  the  motion  for  a  new  trial,  on  the 
grounds  specified  therein.  When  there  is  evidence  on  both 
sides  in  relation  to  the  matters  in  controversy  between  the 
parties,  and  the  verdict  of  the  jury  is  not  decidedly  atid 
strongly  against  the  weight  of  the  evidence,  this  Court  will 
not  control  the  discretion  of  the  Court  below,  in  refusing  to 
grant  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


David  Adams,  plaintiff  in  error,  vs.  Louisa  Clem,  de- 
fendant in  error.   . 

An  inn-keeper  is  bound  to  extraordinary  diligence  in  preserving  the 
property  of  his  guest  entrusted  to  hid  care,  where  the  guest  has  com> 
plied  with  all  reasonable  rules  of  the  inn.  And  if  the  guest,  on  de- 
parting from  the  inn,  leaves  his  or  her  baggage  with  the  inn-keeper  with 
his  consent,  he  is  liable  for  its  safe  keeping  as  an  inn-keeper,  for  a  rea- 
sonable time,  according  to  the  circumstances  of  the  case. 

Bailments.   Inn-Keeper.    Before  Judge  Harrell.    Clay 
Superior  Court.     March  Term,  1870. 

Mrs.  Clem  sued  Adams  as  an  inn-keeper,  for  the  value  of 
her  trunk  and  its  contents.  That  she  was  his  guest,  had 
her  trunk  carried  to  her  room  by  himself  or  his  servants, 
that  her  trunk  was  marked,  that  she  paid  her  bill  aud  left, 
saying  that  a  gentleman,  whom  she  pointed  out,  would  call 
in  ten  minutes  for  her  trunk,  and  bring  it  to  her  in  the 
country,  and  that  Adams  replied,  *^  very  well,"  was  not  con- 
troverted on  the  trial.  As  to  value,  she  swore  that  it  and 
its  contents  were  worth  $150  00 ;  he  swore  she  had  claimed 
that  it  was  worth  but  $50  00,  and  that  he  offered  her  025  00, 
which  she  refused. 

The  evidence  showed  that  she  left  the  inn  on  Monday, 
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supposing  said  gentleman  would  get  her  trunk  for  her^  but 
that  he  did  not ;  and  on  Friday  following,  she  sent  her  son 
for  it,  and  he  did  not  get  it.  He  swore  that  Adams  told  him 
that  after  Mrs.  Clem  left,  another  lady  left,  and  he  sup- 
posed that  she  took  Mrs.  Clem's  trunk.  Adams  testified 
that  he  supposed  said  trunk  had  been  taken  away  by  said 
gentleman,  till  the  son  called  for  it,  and  then  supposed  said 
lady  had  taken  it;  but  since,  was  satisfied  that  that  lady  did 
not,  because  he  took  the  lady  to  the  boat,  and  her  trunk  was 
not  marked.  It  was  conceded  that  Mrs.  Clem  did  not  pay 
anything,  and  was  not  to  pay  anything,  for  the  care  of  her 
trunk  after  she  left  the  inn. 

The  Court  charged  the  jury  that  an  inn-keeper  was  bound 
to  extraordinary  diligence  in  keeping  the  baggage  of  his 
guests,  entrusted  to  his  care,  and  were  liable  for  the  same  if 
lost,  if  the  guest  complied  with  all  reasonable  rules  of  the 
inn  ;  that  in  case  of  loss,  the  law  presumes  the  want  of  proper 
diligence  by  the  inn-keeper;  he  might  relieve  himself  by 
proof  that  the  loss  was  occasioned  by  the  fault  or  negligence 
of  the  guest;  that  his  liability  begins  from  the  delivery  of 
the  baggage  to  the  inn-keeper  or  his  servants,  and  continues 
until  redelivery  to  the  actual  custody  and  control  of  the 
guest. 

He  was  requested  to  charge  that  if  she  had  paid  her  bill 
and  left  the  inn,  without  any  agreement  charging  Adams 
with  the  further  care  of  her  baggage,  and  without  paying 
him  for  such  care,  he  was  not  bound  for  extraordinary  care; 
that  if  she  left  with  no  intention  of  returning  as  a  guest,  the 
relation  of  inn-keeper  and  guest  ceased ;  that  this  species  of 
bailment  depended  on  a  contract  and  some  sort  of  considera- 
tion to  support  it,  and  without  consideration  and  agreement, 
it  is  a  naked  bailment,  and  the  inn-keeper  is  not  bound  to 
extraordinary  care.  ^ 

He  refused  so  to  charge.  The  jury  found  for  plaintiff  for 
$150  00  and  costs.  Adams  moved  for  a  new  trial  upon  the 
grounds  that  the  Court  erred  in  charging  as  he  did,  and  in 
refusing  to  charge  as  requested,  and  because  the  verdict  was 
strongly  and  decidedly  against  the  weight  of  the  evidence. 
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The  new  trial  was  refused,  and  thai  refusal  is  assigned  as 
error  on  said  grounds. 

John  C.  Wells,  by  S.  Wise  Parker,  for  plaintiff  in 
error. 

H.  Fielder,  for  defendant. 

By  the  Court — ^Brown,  C.  J.,  delivering  the  opinion. 

When  Mrs.  Clem  departed  from  the  inn,  kept  by  the 
plaintiff  in  error,  where  she  was  entertained  as  a  guest  for 
pay,  she  left  her  trunk  in  the  possession  of  the  inn-keeper, 
with  his  consent,  stating  that  a  person  named  by  her,  would 
call  for  it  in  ten  minutes.  The  person  who  was  to  have  car- 
ried the  trunk  into  the  country  for  her,  disappointed  her, 
and  on  the  following  Friday  she  sent  her  son  to  the  inn  for 
it,  and  the  plaintiff  in  error  had  lost  it  in  the  meantime,  and 
could  not  deliver  it,  nor  did  he  show  any  diligence  in  taking 
care  of  it.  Upon  this  state  of  facts  she  brought  this  suit, 
and  recovered  $150  00,  the  amount  which  it  was  shown  by 
the  evidence  to  have  been  worth,  and  this  bill  of  exceptions 
is  brought  to  reverse  that  judgment. 

An  inn-keeper  is  i)ouud  to  extraordinary  diligence  in  pre- 
serving the  property  of  his  guests  entrusted  to  his  care,  where 
they  have  complied  with  all  reasonable  rules  of  the  inn.  This 
is  admitted  by  the  plaintiff  in  error.  But  he  insists  that  his 
liability  as  an  inn-keeper  ceased  when  his  guest  departed, 
leaving  her  trunk  in  his  care,  and  that  from  that  time,  he 
was  a  bailee  without  compensation,  and  was  only  liable  for 
gross  negligence.  We  think  in  such  case,  that  the  inn- 
keeper with  whom  the  baggage  of  his  guest  is  left  with  his 
consent,  though  he  gets  no  additional  compensation  for  taking 
care  of  it,  is  still  liable  for  it,  as  inn-keeper,  for  a  reasonable 
time,  to  be  estimated  according  to  the  circumstances  of  the 
case,  after  which  he  would  be  only  a  bailee  without  hire,  and 
liable  as  such.  And  we  are  not  prepared  to  say  that  the 
time  was  unreasonable  which  intervened  in  this  case,  before 
the  goest  sent  back  for  her  baggage. 
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But  if  we  treat  the  plaintiff  in  error  as  a  naked  depositary, 
he  is  still  liable,  as  the  evidence  shows  that  he  was  guilty 
of  gross  negligence,  by  which  the  baggage  was  lost.  Indeed, 
he  does  not  pretend  to  show  diligence  in  taking  care  of  it. 

Judgment  affirmed. 


Robert  Rives,  plaintiff  in  error,  va.  James  D.  Thompson, 

defendant  in  error. 

The  fraudulent  alteration  of  a  deed  by  the  grantee  which  voids  it,  may, 
in  an  action  of  ejectment,  be  shown  at  law  without  going  into  a  Court 
of  Equity. 

When  the  deed  is  drawn  from  the  defendant  by  notice,  and  the  plaintifF 
introduces  it  in  evidence,  he  may  show  that  it  has  been  fraudulently 
altered  by  the  defendant,  the  grantee,  when  he  seeks  to  recover  oa  a 
breach  of  a  condition  subsequent.  The  deed  in  such  case  is  a  neces- 
sary link  in  his  title,  and  the  plainti6f  may  show  that  it  has  been  al- 
tered by  the  defendant. 

Ejectment.  Conveyances.  Before  Judge  Harrelj..  Ran- 
dolph Superior  Court.     May  Term,  1870. 

Rives  brought  ejectment  against  Thompson  for  two  acres 
of  land.  The  possession  by  Thompson,  that  he  went  in  un- 
der purchase  from  Rives  were  shown,  and  it  also  appeared 
that  Thompson  had  often  sold  spirituous  liquors  on  said  land. 
Plaintiff's  counsel  had  served  on  Thompson  notice  to  pro- 
duce Rives*  deed  under  which  he  held.  It  was  produced 
and  read  in  evidence  by  plaintiff's  attorney.  It  was  in  the 
usual  form,  except  that  to  the  habendum  and  tenendum  clause, 
after  the  words  "  to  his  and  their  proper  use,"  and  as  a  full 
conclusion  of  the  sentence  were  added  these  words :  "  Upon 
the  express  terms  that  if  the  said  James  D.  Thompson,  bis 
heirs  and  assigns,  shall  at  any  time,  sell  or  allow  to  be  sold, 
any  intoxicating  liquors  on  said  lot,  that  this  conveyance  to 
be  vaUd  and  the  lot  not  returned  to  its  original  owner." 
Plaintiff's  counsel  then  proved  that  the  dee<l  when  signed 
and  delivered  was  exactly  as  the  deed  read  in  evidence,  ex« 
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was  caveated  by  his  wife,  upon  the  ground  that  the  will  did 
not  make  provision  in  contemplation  of  the  birth  of  a  child, 
and  was  therefore  revoked  by  the  birth  of  said  child  in  1867. 
She  married  Layton  and  he  was  made  a  party  with  her. 

On  the  trial  it  was  shown  by  the  scrivener  that  he  and 
testator  intended  to   make  provision  for  any  posthumous 
child,  and  both  believed  that  said  will  did  so.     The  Court 
charged  the  jury,  that  if  the  evidence  showed,  that  a  child 
was  bom  to  testator  after  making  the  will,  the  will  could  not  be 
set  up  unless  the  evidence  showed  that  a  r-— »^iti»wn  •  ootmsel 
in  said  will  in  contemplation  of  f'->  without  filing  any  brief 
that  that  fact  could  only  »-*"^s  ^^^  "ew  trial  were,  that  the 
whether  it  did  or  did  against  the  weight  of  the  evidence, 
question  for  the  C^  ^"^  to  the  charge  of  the  Court.     Dur- 
did  not.  '^'^>  ^^^  Judge  heard  the  motion  and  ordered 

The  jury  fr^  counsel  show  cause  at  the  next  terra,  why  a 
for  a  new  tr^^^^  "^^  ^  '^^^»  ^°^  ^'^^^  meanwhile  said  judg- 
neons.  T^uperceded  until  further  order,  and  that  Edraond- 
Upon  tM^sel  have  until  next  term  to  file  a  copy  of  said  evi- 
from  p'  Said  order  recited  that  a  brief  of  the  evidence  had 
een  filed,  because  the  interrogatories  read  by  plaintifTs 

&feel  could  not  be  found,  and  that  it  was  suggested  that 

^ntiif's  counsel  still  had  them. 

"jAt  November  term,  Mr.  Irvin,  counsel  for  Snyder  &  Com- 

Ay,  for  cause,  showed  that  said  case  was  tried  on  Monday,  the 
it  day  of  said  May  term,  that  he  remained  in  Court  until 

•jfe  following  Friday  and  obtained  leave  of  absence  from  the 

"joart  (having  finished  his  business  there);  the  Judge  called 

allipon  the  bar  to  make  objections  to  such  leave,  if  any  they 

eJiad,  but  no  objection  was  made  ;  said  motion  for  a  new  trial 

ipvas  made  after  he  left,  nor  had  he  any  notice  of  it,  or  of 

Vaid  supercedeaa,  or  rule,  until  four  months  after  the  Court 

t])kljourned,  when  he  called  upon  the  Clerk  for  ^fi,  fa.  upon 

l^Aid  judgment,  and  was  handed  a  copy  of  said  rule ;  no  copy 

of  the  evidence  has  been  made  out  or  filed,  nor  was  any  cause 

shown,  nor  does  any  exist,  why  said  motion  was  not  made, 

heard  and  determined  at  May  term  aforesaid;   because  a 

correct  copy  of  the  evidence  can  not  now  be  made ;  and  lastly, 
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that  the  supei'cedeas  w&s  granted  upon  the  idea  that  Edmond- 
son^s  attorney  had  carried  from  the  Court  the  interrogato- 
ries used  on  the  trial,  which  was  not  true.  These  grounds 
of  objection  were  sworn  to. 

At  the  hearing,  the  Clerk  of  the  Court  stated,  that  at 
May  term  aforesaid,  Edmondson's  counsel  called  on  him  for 
the  interrogatories  read  by  Snyder  &  Company  in  said  case,  that 
he  made  diligent  search  in  the  Clerk's  office  for  them,  but 
could  not  find  them,  and,  supposing  it  to  be  true,  told  Ed- 
mondson's counsel  that  Snyder  &  Company's  counsel  had  taken 
them  off;  that  since  last  term  some  of  these  interrogatories 
had  come  into  his  office,  but  from  what  source  he  did  not 
know.  Thereupon  Edmondson's  counsel  moved  to  file  a  brief 
of  the  evidence  under  the  approval  of  the  Court. 

The  Judge  refused  to  allow  the  copy  of  the  evidence  fikd 
then,  and  dismissed  the  application  for  a  new  trial,  upon  the 
ground  that,  having  granted  the  time  upon  the  assumption 
that  Snyder  &  Company's  counsel  had  said  interrogatories, 
when  he  did  not  havethem,  the  order  should  be  rescinded. 
This  action  of  the  Court  is  assigned  as  error. 

C.  B.  WooTEN,  by  W.  A.  Hawkins,  for  plaintiffs  in 
error. 

Lyon,  DeGraffenried  &  Irvin,  for  defendant. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  dismissal  of  the  motion  for  a  new  trial  on  the  statement 
of  facts  contained  in  the  record.  The  order  of  the  Court 
extending  the  time  for  filing  a  brief  of  the  evidence,  was  the 
judgment  of  the  Court  in  relation  to  the  subject  matter  before 
it,  and  although  that  judgment  may  have  been  made  on  a 
mistaken  state  of  facts,  yet,  if  honestly  believed  to  haVebeen 
true  at  the  lime,  the  party  moving  for  a  new  trial  who  acted 
under  the  order  and  judgment  of  the  Court  in  filing  the  brief 
of  the  evidence,  should  not  be  deprived  of  his  right  to  his 
motion  for  a  new  trial,  when  he  had  acted  in  good  faith  and 
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iu  accordance  with  the  judgment  of  the  Court  giving  him 
until  the  next  term  to  file  a  brief  of  the  evidence  in  the  case. 
Let  the  judgment  of  the  Court  below,  dismissing  the  motion 
for  new  trial,  be  reversed. 


Smith  Treadwell,  plaintiff  in  error,  vs.  William  J. 

Phinizy,  defendant  in  error. 

When  there  is  evidence  on  both  sides  in  relation  to  the  matters  in  con- 
troversy between  the  parties,  and  a  motion  for  a  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence,  this  Court  will  not 
control  the  discretion  of  the  Court  below  in  refusing  to  grant  a  new 
trial,  unless  the  verdict  is  decidedly  and  strongly  against  the  weight  of 
the  evidence. 

Motion  for  New  Trial.  Before  Judge  Harrell.  Terrell 
Superior  Court.     November  Term,  1869. 

Phinizy  sued  Treadwell  upon  his  promissory  note  for 
$586  00,  made  the  14th  of  January,  1862,  and  payable  sixty 
days  after  date,  to  Phinizy,  or  bearer.  The  defense  was  that 
said  note  was  given  in  part  payment  for  certain  land  and 
personal  property,  including  certain  corn  which  Phinizy  rep- 
resented tQ  be  twelve  hundred  bushels,  when  in  fact  there 
were  but  two  hundred  bushels;  that  it  was  to  he  paid  in 
Confederate  currency  then  worth  but  thirty-three  and  one- 
third  cents  in  the  dollar;  that  Phinizy  owed  him  $150  00  by 
reason  of  said  land  falling  short  of  the  number  of  acres  rep- 
resented by  Phinizy  to  be  therein,  and  by  five  acres  which 
Phinizy  sold  to  another  for  $150  00;  and  last,  that  Tread- 
well, by  the  result  of  the  war,  had  lost  his  slaves  worth  $25,- 
000  00. 

Plaintiff's  attorney  introduced  the  note  as  evidence,  and 
closed.  It  was  shown  by  the  defendant  that  Phinizy,  in 
January,  1862,  sold  Treadwell  certain  land  and  personalty, 
at  something  over  $9,000  00,  Treadwell  saying  to  Phinizy 
that  he  had  nothing  to  pay  but  Confederate  currency.     The 
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Statute  of  Frauds.  Damages.  New  Trial.  Before  Jadge 
Harrell.     Randolph  Superior  Court.     May  Term,  1870. 

This  case  was  before  this  Court  before :  See  37  th  Geor- 
gia Reports,  26.  PlaintiflTs  had  amended  their  declaration 
by  charging  in  one  count  that  the  forty  thousand  cross-ties 
were  to  be  furnished  at  twenty-five  cents  each,  and  in  another 
that  they  were  to  be  furnished  at  the  price  then  usual,  and 
delivered  between  Dawson  in  said  county,  and  Wall's  Station 
in  Randolph,  on  the  line  of  said  Railroad.  At  May  Term, 
1867,  of  the  Court,  defendant's  counsel  had  pleaded  the  gen- 
eral issue,  and  that  the  contract  (if  madci)  was  void,  because 
not  in  writing  nor  to  be  performed  within  a  year. 

When  the  case  was  about  to  be  tried;  plaintiffs'  counsel 
moved  to  strike  the  pleas,  because  they  were  not  sworn  to. 
The  Judge  said  he  would  do  so  unless  they  would  then 
swear  to  them.  Thereupon  defendant's  counsel  moved  to 
dismiss  the  case  because  the  declaration  did  not  show  juris- 
diction in  said  Court,  they  contending  that  under  the  ruling 
of  the  Court  the  defendant  had  never  appeared  or  pleaded  in 
said  cause.  The  Court  overruled  the  motion,  the  pleas  were 
sworn  to  and  the  trial  proceeded.  The  testimony  for  the 
plaintiffs  was  the  same  as  reported  in  37th  Georgia  Reports, 
pages  27,  et  aeg.,  except  as  follows:  Crews  said  that  no 
price  was  mentioned  in  his  proposal  to  Powers;  that  he  told 
Bryan  it  was  twenty-five  cents,  because  he  understood  that 
to  be  what  others  were  getting.  He  did  not  testify  on  this 
trial  that  Powers  offered  to  contract  for  twenty  thousand,  or 
that  he.  Crews,  refused  to  contract  for  less  than  forty  thou- 
sand, because  a  smaller  contract  would  not  justify  the  prepa- 
rations, or  that  Powers  said  he  would  consult  the  Supervisor 
as  to  whether  forty  thousand  were  needed.  Nor  did  plain- 
tiffs' counsel  read  in  evidence  the  letter  used  on  the  former 
trial,  but  its  contents  were  proved  without  objection.  And 
another  witness  testified  as  Davis  did.  Plaintiffs  testified 
that  they  had  paid  the  hands  in  advance,  and  because  of  the 
stopping  of  said  work,  they  went  off  owing  plaintiffs  some 
$300  00;  one  of  them  testified  it  threw  him  out  of  employment, 
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and  that  he  supposed  be  lost  thereby  $1,500  00 ;  they  testi- 
fied that  the  land,  provisions,  etc.,  were  bought  by  them  pur- 
suant to  said  contract  and  to  carry  it  out ;  that  the  land  was 
almost  worthless  except  for  timber  for  cross-ties ;  that  they 
sold  it  for  $700  00  on  credit,  and  had  not  collected  the 
money;  they  paid  ^150  00,  each,  for  two  wagons,  $100  00 
in  gold  for  axes,  bought  one  thousand  pounds  of  bacon,  saws, 
etc.,  etc.,  mules,  etc.  The  bacon  was  used  up  by  the  hands, 
or  stolen  after  they  left,  the  wagons  were  worn  out,  the 
mules  greatly  injured,  so  that  one  which  cost  $200  00  sold 
for  $140  00,  and  the  other  was  worthless,  and  the  other 
plaintiff  devoted  much  time  to  the  work,  his  time  being 
worth  $100  00  per  month. 

Heard,  who  was  but  an  Assistant  Supervisor,  the  President 
of  the  Company,  Powers  and  Brantley,  were  all  sworn  and 
examined.     They  testified  that  in  1865  the  defendant  needed 
many  cross-ties  and  were  furnishing  some  to  the  Macon  and 
Western  Railroad  Company,  for  accommodation,  etc.,  at  their 
cost.     Each  of  them  said  he  had  never  made  any  contract 
with  Crews  or  with  Bryan,  or  either  of  them.     They  said 
the  habit  was  for  the  agents  of  the  defendant  to  give  to  any 
one  wishing  to  get  cross-ties,  printed  specifications  as  to  the 
kind  of  ties,  etc.,  and  receive  such  as  were  good  and  needed 
by  them,  paying  the  then  usual  price.     Powers  said  Crews 
did  propose  to  furnish  ties,  but  not  a  particular  number,  nor 
at  any  price ;  that  he  never  furnished  any,  nor  was  he,  Pow- 
ers, ever  advised  in  any  way,  that  Crews  had  a  contract,  or 
had  transferred  it,  or  that  plaintiffs  were  working  under  it ; 
that  he  paid  thirty-five  cents  for  plaintiffs'  ties,  because  that 
was  the  price  at  the  time  of  delivery ;  knew  nothing  of  plain- 
tiffs' preparations  for  doing  said  work,  and  stopped  them,  as 
they  did  others,  because  thedefendantand  the  Macon  and  Wes- 
tern Railroad  Company  needed  no  more  ties  at  that  time. 
And  Heard  testified  that  while  he  knew  that  plaintiffs  were 
getting  ties,  he  supposed  they  were  getting  them  as  others, 
and  Dot  under  any  special  contract.     Nor  did  he  or  Powers 
remeinber  the  conversations  with  them,  showing  that  such  a 
special  contract  was  recognized,  as  testified  to  by  plaintiffs. 

Vol.  XLi.-  6. 
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The  jury  found  for  the  plaintiffs  for  $2,000  00  and  costs. 
Defendant's  counsel  moved  for  a  new  trial  upon  the  grounds 
that  the  Court  erred  in  not  dismissing  said  case  for  want  of 
jurisdiction^  considering  when  and  how  said  motion  was 
made;  because  the  verdict  was  without  evidence  to  sustain 
it  and  contrary  to  law.  The  Court  granted  a  new  trial  and 
that  is  assigned  as  error. 

H.  Fielder,  for  plaintiffs  in  error,  cited  37th  Georgia 
Reports,  26.  As  to  the  jurisdiction,  he  cited  Irw's  Code, 
section  3409.  As  to  Waiver  by  Pleading:  30th  Georgia, 
212 ;  28th,  491 ;  Irw's  Code,  sections  3662,  3666-  As  to 
Conflicting  Evidence :  21st  Georgia  Reports,  261. 

A.  Hood,  Lyon,  DeGraffenribd  &  Irvin,  for  de- 
fendant. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  granting  a  new  trial  on  the  grounds  stated  in  the  motion 
therefor.  The  defendant  appeared  in  Court  and  pleaded  to  the 
merits  of  the  action  without  pleading  to  the  jurisdiction  of 
the  Court,  and  without  excepting  thereto,  and  thereby  ad- 
mitted the  jurisdiction  of  the  Court  of  Randolph  county  in 
which  the  suit  was  instituted :  Code,  3409.  The  defendant 
pleaded  the  statute  of  frauds  in  bar  of  the  plaintiffs'  right  to 
recover.  By  the  1940th  section  of  the  Code,  it  is  declared 
that  '^any  contract  for  the  sale  of  goods,  wares,  and  merchan- 
dise in  existence,  or  not  in  ease^  to  the  amount  of  $50  00  or 
more,  except  the  buyer  shall  accept  part  of  the  goods  sold  and 
actually  receive  the  same,  or  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  payment,  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith,  or  by  some  per- 
son by  him  lawfully  authorized."  The  foregoing  sentence  of 
the  Code  does  not  extend  to  the  following  cases,  (to-wit. :) 
where  the  contract  has  been  fully  executed,  where  there  has 
been  performance  on  one  side,  accepted  by  the  other  in  ao- 
oordance  with  the  contract,  where  there  has  been  such  part 
performance  of  the  contract  as  would  render  it  a  fraud  of  the 
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party  refasing  to  comply  if  the  Court  did  not  compel  a  per- 
formance: Code  1941.  There  is  sufficient  evidence  in  the 
record  to  authorize  the  jury  to  have  found  by  their  verdict 
that  the  defendant  made  a  contract  with  Crews  in  the  fall  of 
]865yforthe  delivery  of  forty  thousand  cross-ties,  to  be  paid 
for  at  the  time  of  delivery  at  the  estimated  value  of  the  same, 
and  that  Crews  had  transferred  that  contract  to  the  plaintiffs; 
that  the  defendant  received  from  the  plaintiffs  under  that 
contract,  and  paid  for  thirty-four  hundred  and  twelve  cross- 
ties,  at  the  estimated  value  of  the  same  at  the  time  of  the  de- 
livery thereof  and  that  the  defendant's  agents  knew  that  the 
plaintiffs  were  getting  and  delivering  the  cross-ties  under  and 
in  pursuance  of  the  Crews  contract;  and  when  in  June,  1866, 
the  defendant  notified  the  plaintiffs  that  no  more  cross-ties 
would  be  received  from  them  for  the  road,  one  of  the  plain- 
tiffs insisted  on  his  right  to  complete  the  contract,  and  said 
that  if  the  company  did  not  allow  the  plaintiffs  to  finish  it, 
they  would  sue  the  company  for  a  breach  of  the  contract. 
Heard,  the  agent  of  the  defendant,  did  not,  at  that  time,  deny 
the  contract,  but  replied  that  if  they  did,  it  would  be  im- 
possible for  them  to  get  any  more  cross-ties  for  that  road. 

In  our  judgnjent,  there  is  sufficient  evidence  in  the  record 
of  the  recognition  of  the  transfer  of  the  Crews  contract  to 
the  plaintiffs,  by  the  defendant,  and  of  such  part  performance 
of  it  by  the  plaintiffs,  as  well  as  on  the  part  of  the  defendant, 
as  will  take  the  case  out  of  the  statute  of  frauds  and  require 
the  performance  of  the  contract  on  the  part  of  the  defendant; 
the  more  especially,  as  it  appears  from  the  evidence,  that 
the  plaintifis  had  expended  a  considerable  sum  of  money  in 
making  their  arrangements  and  preparation  for  the  perform- 
ance of  the  contract  on  their  part :  CHlmore  vs.  JohnaoUj 
14th  Georgia  Reports,  683 ;  Chastain  vs.  Smithy  30th  Geor- 
gia Reports,  96. 

In  regard  to  the  damages  which  may  be  recovered  for  a 
breach  of  the  contract,  the  general  rule  is,  that  remote  or 
consequential  damages  are  not  allowed  whenever  they  can 
not  be  traced  solely  to  the  breach  of  the  contract,  or  unless  they 
are  capable  of  exact  computation,  such  as  the  profits  which 
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are  the  immediate  fruit  of  the  contract,  and  are  independent 
of  any  collateral  enterprise,  entered  into  in  contemplation  of 
the  contract;  but  any  necessary  expense  which  one  of  two 
contracting  parties  incurs  in  complying  with  the  contract, 
may  be  recovered  as  damages:  Code,  2899.  The  question 
of  damages  being  one  for  the  jury,  the  Court  should  not  in- 
terfere, unless  the  damages  are  either  so  small,  or  so  exces- 
sive, &s  to  justify  the  inference  of  gross  mistake  or  undue 
bias :  Code,  2896.  According  to  the  evidence  contained  in 
the  record,  the  verdict  of  the  jury  in  this  case  is  not  so  exces- 
sive as  to  justify  the  inference  of  gross  mistake  or  undue  bias 
on  the  part  of  the  jury,  as  will  authorize  the  Court  to  inter- 
fere with  it  and  set  it  aside. 

When  the  verdict  of  the  jury  is  decidedly  and  strongly 
against  the  weight  of  the  evidence,  although  there  may  ap- 
pear to  be  some  slight  evidence  in  favor  of  the  finding,  the 
presiding  Judge  may  exercise  a  sound  discretion  in  granting 
or  refusing  a  new  trial:  Code,  3666.  If  the  verdict  is  no^ 
decidedly  and  sb^ongly  agaiust  the  weight  of  the  evidence,  it 
is  a  legal  verdict,  and  the  Court  has  no  discretion  to  exercise, 
or  legal  authority  to  set  it  aside.  Before  the  exercise  of  his 
discretion  can  be  invoked,  either  to  grant  or  refuse  a  new 
trial  in  such  cases,  the  verdict  must  be  decidedly  and  sironff^ 
ly  against  the  weight  of  the  evidence. 

Let  the  judgment  of  the  Court  below,  granting  a  new  trial, 
be  reversed. 


John  Durden,  plaintiff  in  error,  vs.  Carhart  &  Brother, 

defendants  in  error. 

When  a  verdict  of  the  jury  had  been  rendered  against  the  plaintiffs,  and 
they  appealed  to  a  special  jury,  and  at  the  second  hearing  the  plaintiffs 
introduced  evidence  to  prove  the  account  sued  on,  and  closed,  and 
defendant  introduced  no  evidence,  but  his  counsel  proceeded  to  state 
to  the  jury  his  point,  to- wit :  That  plaintiffs  had  failed  to  make  out  a 
case ;  and  the  Court  refused  to  permit  the  defendant's  counsel  to  be 
heard  to  make  any  objection  to  the  rendition  of  a  judgment  against 
him,  on  the  ground  that  he  had  filed  no  plea : 
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Hdd,  That  this  was  error.  If  a  defendant  has  filed  no  plea  he  is  in  de- 
fault, and  cannot  introduce  evidence ;  but  this,  under  the  long  estab- 
lished practice  in  Georgia,  does  not  entitle  the  plaintiffs  to  a  judgment 
till  they  have  made  out  their  case  by  proof,  and  the  defendant  without 
a  plea,  baa  the  right  to  object  lo  the  rendition  of  a  judgment  against 
himj  which  upon  the  plaintifiTs  own  showing  is  illegal. 

Default  Practice.  Before  Judge  Johnson.  Talbot  Su- 
perior Court.     September  Term,  1869. 

(This  cause  was  continued  upon  a  suggestion  of  a  diminu- 
tion of  the  record.) 

Carhart  &  Brother,  of  New  York,  brought  assumpsit 
against  Durden  for  goods  sold  and  delivered.  No  plea  was 
filed,  but  on  the  first  trial  the  verdict  was  for  defendant,  and 
plaintiffs  appealed.  To  the  declaration  was  attached  a  bill 
of  particulars  with  the  date  of  sale  and  price  of  each  article 
set  down.  The  plaintifis  testified  that  the  bill  of  particulars 
was  copied  from  their  books,  "  was  correct  and  unpaid,"  and 
a  merchant  testified  that  the  prices  affixed  to  said  articles 
were  about  what  was  at  the  time  usual  for  such  articles  in 
New  York.  The  plaintiffs'  attorney  here  closed.  The  de- 
fendant introduced  no  testimony,  and  claimed  the  right  to  be 
heard  before  the  jury,  saying  he  wished  to  contend  that 
plaintifis  could  not  recover,  because  the  testimony  did  not, 
with  sufficient  certainty,  show  any  particular  amount  due 
them  by  Durden.  But  because  he  had  filed  no  plea,  the 
Court  refused  to  allow  him  to  argue  the  cause  before  the 
jury.  PlaintifiTs  obtained  a  verdict  for  the  amount  claimed 
by  them,  and  Durden's  counsel  sued  out  a  writ  of  error,  say- 
ing the  Court  erred  in  said  refusal. 

Marion  Bethunb,  for  plaintifis  in  error. 

Willis  &  Willis,  for  defendants. 
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By  the  Court — ^Bbown^  C.  J.^  delivering  the  opinion. 

The  record  in  this  case  shows^  that  on  the  first  trial  the 
jury  found  in  favor  of  the  defendant,  and  the  plaintiffs  ap- 
pealed to  a  special  jury.  On  the  second  hearing,  the  plain- 
tiffs introduced  evidence  to  prove  the  account  sued  on,  and 
closed.  The  defendant  introduced  no  evidence.  Defendant's 
counsel  then  proceeded  to  state  his  points  to  the  jury,  to-wit : 
that  plaintiffs  had  failed  to  make  out  a  case,  and  on  that 
ground  he  objected  to  the  finding  of  a  verdict  against  hrm. 
The  Court  ruled  that  defendant  had  no  right  to  be  heard,  or 
to  make  any  such  objection,  as  he  had  filed  no  plea.  And 
this  is  the  en*or  assigned. 

In  the  case  MoGonneU  vs.  Biyant^  38th  Georgia  Reports, 
639,  decided  at  last  June  Term  of  this  Court,  Bryant,  a  mill- 
wright, had  filed  his  affidavit  to  foreclose  his  lien  on  a  mill, 
and  McConnell  had  filed  his  counter-affidavit,  which,  under 
our  statute,  makes  up  the  issue.  That  case,  like  this,  had 
gone  to  the  appeal;  and  on  the  appeal  trial,  McConnell 
failed  to  appear,  and  his  counsel  abandoned  his  case,  and  re- 
fused to  represent  him  further,  on  the  ground  that  his  fees 
were  not  paid.  The  Court  below  ordered  McConnell's  affi- 
davit to  be  dismissed,  and  directed  the  execution  which  is- 
sued on  Bryant's  affidavit  to  proceed,  and  we  held  that  the 
Court  should  have  required  Bryant  to  make  out  his  case, 
as  in  other  cases  of  default,  by  prima  facie  proof  of  the  jus- 
tice of  his  claim,  before  he  was  permitted  to  take  judgment. 

If  the  plaintiff  in  a  case  in  default  is  bound,  as  is  well  es- 
tablished in  this  State,  to  make  out  his  case  hy  prima  facie 
proof  of  the  justice  of  his  claim,  before  he  is  entitled  to  judg- 
ment, why  may  not  the  defendant  object  to  the  rendition  of 
a  judgment  against  him,  till  this  rule  of  law  has  been  com- 
plied with  ?  The  English  practice  on  this  subject  has  never 
been  adopted  in  Georgia.  There,  in  case  judgment  is  ren- 
dered by  default.  If  the  suit  is  for  a  specific  thing,  as  in  an 
action  of  debt  for  a  sum  certain,  the  judgment  is  absolute. 
But,  says  Blackstone,  volume  3,  page  398,  '^  where  damages 
are  to  be  recovered,  a  jury  must  be  called  in  to  assess  them, 
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unless  the  defendant|  to  save  charges,  will  confess  the  whole 
damages  laid  in  the  declaration  ;  otherwise,  the  entry  of  the 
judgment  is,  that  the  plaintiff  ought  to  recover  his  damages, 
(indefinitely)  but  because  the  Court  knows  not  what  dam- 
ages the  said  plaintiff  hath  sustained,  therefore  the  sheriff  is 
commanded,  that  by  the  oaths  of  twelve  honest  and  lawful 
men  he  inquire  mto  said  damages  and  return  such  inquisi- 
tion into  Court.  This  process  is  called  a  imrit  of  inquiry,  in 
the  execution  of  which,  the  sheriff  sets  as  Judge,  and  tries 
by  a  jury,  subject  to  nearly  the  same  law  and  conditions  as 
the  trial  by  jury  at  nisi  privs,  what  damages  the  plaintiff 
hath  really  sustained/'  But  the  defendant,  under  the  Eng- 
lish practice,  was  entitled  to  notice  of  the  time  of  the  session 
of  the  Sheriff's  Court,  to  try  the  question  of  damages.  And 
on  the  trial  he  had  the  right  to  appear  and  cross-examine 
the  plaintiff's  witnesses,  and  put  any  question  which  tended 
to  reduce  the  plaintiff's  damage.  He  was  not,  however,  al- 
lowed to  give  evidence  of  fraud,  or  any  matter  which  would 
render  the  contract  void,  upon  which  the  suit  was  brought,  be- 
cause the  validity  of  the  contract  declared  on  was  admitted  ; 
nor  was  he  allowed  to  give  in  evidence  any  matter  of  set-off, 
or  other  matter  which  was  the  proper  subject  of  plea:  Sewell 
on  Sheriffs,  page  650.  The  same  rule  as  to  notice  of  time  of 
trial  of  the  writ  of  inquiry,  prevails  in  the  United  States 
Courts :     See  Conklin's  Treatise,  1831,  page  246, 

Instead  of  this  practice,  the  damages  have  always  been 
assessed  in  this  State  by  a  jury,  in  the  Superior  Court,  upon 
the  production  of  proof  by  the  plaintiff,  as  in  other  cases. 
But  the  judgment  has  been  rendered  upon  the  evidence  sub- 
mitted by  the  plaintiff  alone.  The  defendant  having  filed 
no  plea,  can  introduce  no  evidence.  The  burden  of  proof  is 
still  on  the  plaintiff,  however,  and  he  must  make  out  a  prima 
facie  case  by  proof,  before  he  has  any  right  to  a  judgment; 
and  it  is  error  in  the  Court  to  order  judgment  for  the  plain- 
tiff's demand,  till  it  has  beeti  established  by  proof,  or  to  re- 
fuse to  set  it  aside  if  rendered  without  prima  facie  proof  of 
the  justice  of  the  plaintiff's  demand. 

But  why  should  the  defendant  who  has  filed  no  plea,  and 
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can  not,  on  thafc  acoouDt,  introduce  evideDce,  be  denied  the 
right  of  objectiog  to  the  rendition  of  an  illegal  judgment 
against  him,  upon  the  case  made  by  the  plaintiff?  In  reply 
it  is  said  he  can  not  object  because  he  is  in  default.  But 
what,  in  our  practice,  has  been  considered  the  effect  of  the 
default  ?  He  did  not  plead,  therefore  he  can  not  introduce 
evidence,  because  the  proof  must  follow  the  allegation,  and 
as  he  has  alleged  nothing  in  avoidance  of  the  plaintiff's 
action,  he  can  prove  nothing.  But  this  does  not  relieve  the 
plaintiff  from  the  burden  of  making  out  a  case  by  his  own 
proof,  before  he  can  recover :  Revised  Code,  section  3405. 
If  we  admit  that  the  defendant  can  not  appear  in  the  Supe- 
rior Court,  and  object  to  the  rendition  of  an  illegal  judgment 
against  him,  because  he  did  not  plead,  it  must  follow  that  he 
can  not  except  to  such  judgment  and  bring  it  by  writ  of 
error  to  this  Court.  It  would  be  absurd  tc>  say  that  a  de- 
fendant who  is  in  default,  forfeits  his  right  to  appear  in  tiie 
Superior  Court,  and  object  to  a  judgment  being  rendered 
against  him,  because  it  is  not  authorized  by  law ;  but,  that 
as  soon  as  it  is  tendered,  he  may  appear  and  except  to  it  by 
filing  his  bill  of  exceptions,  which  the  Judge  is  bound  to 
allow  and  certify,  and,  thus  bring  the  case  to  this  Court,  and 
have  the  judgment  reversed,  because  it  is  erroneous  and  illegsL 
If  the  defendant,  by  his  failure  to  plead,  forfeits  his  right  to 
be  heard  in  the  Superior  Court,  it  must  follow  that  the  same 
forfeiture  applies  to  this  Court.  How  stands  the  law  on  this 
subject?  Section  4192  of  the  Revised  Code,  declares  that, 
'^either  party  in  any  civil  cause,  and  the  defendant  in  any 
criminal  proceeding  in  the  Superior  Courts  of  this  State,  may 
except  to  any  sentence,  judgment,  or  decision,  or  decree,  of 
such  Court,  or  of  the  Judge  thereof,  in  any  matter  heard  at 
Chambers."  In  other  words,  either  party  in  any  civil  cause, 
pending  in  the  Superior  Courts  of  this  State,  may  except  to 
any  judgment  of  the  Court  affecting  his  rights.  A  defendant 
in  a  case  in  default,  is  a  party  to  a  cause  in  the  Su])erior 
Court,  and  he  has  the  undoubted  right  to  except  to  any  judg- 
ment rendered  against  him  in  such  cause.  If  he  may  except 
to  it  after  it  is  rendered^  why  may  he  not  object  to  it  before 
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it  is  entered  up?  Can  anj  good  legal  reason  be  given  for 
his  exclusion  in  the  one  case,  and  the  recognition  of  his  right 
to  be  heard  in  the  other?  If  his  default  forfeits  his  right  to 
be  heard  in  the  Superior  Court,  to  object  to  the  judgment, 
why  should  it  not  also  exclude  him  from  the  Supreme  Court? 
If  his  right  to  be  heard  here  to  urge  a  reversal  of  the  judg- 
ment, because  it  is  illegal,  be  conceded,  why  deny  him  the 
right  to  urge  the  same  objection  in  the  Court  below^  to  pre- 
vent that  Court  from  pronouncing  it?  To  concede  the  one 
right,  and  deny  the  other,  seems  to  our  minds  to  involve  a 
palpable  absurdity. 

Whatever  may  be  the  practice  elsewhere,  under  our  system, 
the  only  effect  of  a  failure  to  plead,  is  the  loss  of  the  right  to 
introduce  evidence.  But  this  neither  relieves  the  plaintiff 
from  the  necessity  of  making  out  his  case  by  proof,  nor  de- 
prives the  defendant  of  the  right  to  object,  that  the  plaintiff 
has  failed  to  meet  this  requirement.  The  English  rule  is, 
that  the  default  admits  that  something  is  due  the  plaintiff,  or 
that  he  is  entitled  to  some  damage,  and  in  all  cases  on  the 
trial  of  a  writ  of  inquiry,  the  jury  must  find  something  for 
the  plaintiff,  and  this  would  generally  carry  costs  against 
him.  We  are  not  prepared  to  say  that  such  is  the  rule  in 
ibis  State.  The  general  rule  here  is,  that  the  party  who 
&ils  shall  pay  the  cost :  Revised  Code,  sec.  3625.  Cases  in 
de&ult  are  to  be  tried  by  jury,  and  the  plaintiff  must  fail,  we 
think,  unless  he  makes  out  a  case  by  the  necessary  proof: 
Bevised  Code,  sec.  3405. 

Judgment  reversed. 


82  SUPREME  COURT  OF  GEORGIA. 

Owen  V8,  Willifl. 

Alexander  F.  Owen,  plaintiff  in  error,  v8.  James  F. 
Willis,  administrator,  defendant  in  error. 

A  contract  made  Ist  October,  1866,  though  for  a  consideration  existing^ 
prior  to  the  Scaling  Ordinance  of  1865,  is  not  embraced  within  the  Ordi- 
nance. When  parties  to  contracts  made  daring  the  war  have,  since 
the  publication  of  the  Ordinance  of  1866,  met  and  adjusted  the  equities 
between  themselves  without  fraud,  mistake  or  imposition,  and  one  of 
them  has  given  the  other  a  new  note  or  obligation,  as  a  settlement  of 
the  differences  between  them,  the  case  falls  within  neither  the  letter 
nor  spirit  of  the  Ordinance,  and  this  Court  will  not  reverse  the  decision 
of  the  Judge  of  the  Superior  Courts,  who  orders  a  plea  which  sets  np 
Buch  a  state  of  facts  to  be  stricken. 

Scaling  Ordinance.  Relief.  Before  Judge  Johnson,  Tal- 
bot Superior  Court,  March  Terra,  1870. 

Willis,  as  administrator  of  John  T.  Nelms,  sued  Owen 
on  his  note,  for  $457  70,  payable  to  Nelms  or  bearer,  made 
on  the  1st  of  October,  1866,  and  due  one  day  afler  date, 

Owen  pleaded  that  on  the day,  of ,  in  1862, 

he  borrowed  of  Nelms,  $250  00  in  Confederate  currency,  and 
$50  00  in  bank  bills,  and  gave  Nelms  his  note  therefor,  for 
$300  00,  due  on  the  25th  of  December,  1862,  and  that  it  was 
then  and  there  stipulated  and  agreed  by  and  between  him 
and  Nelms,  that  said  note  was  to  be  paid  at  its  maturity,  in 
Confederate  Treasury  notes,  which,  at  the  date  of  the  note 
and  its  maturity,  were  worth  but  twenty  cents  in  the  dollar, 
as  compared  with  gold,  that  the  note  sued  on,  was  at  its  date 
given  by  him  to  Nelms  in  renewal  of  said  old  note ;  further, 
that  after  the  maturity  of  the  old  note,  he,  in  pursuance  of 
said  original  agreement,  at  the  time  last  aforesaid,  tendered 
Nelms  the  principal  and  interest  due  on  said  old  note,  in 
Confederate  money,  and  Nelms  refused  to  accept  it  in  pay- 
ment of  said  old  note.  Plaintiff  demurred  to  these  pleas,  and 
the  demurrer  was  sustained .  Thereupon,  plaintiff,  took  j udg- 
ment  for  the  principal  and  interest,  due  on  the  new  note  with 
costs.  The  defendant  assigns  as  error  the  sustaining  of  said 
demurrer. 

E.  H.  WoRBiLL.    Geo.  N,  Forbes,  for  plaintiff  in  error. 
Willis  &  Willis,  for  defendant. 
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By  the  Court — Bbows,  C.  J.,  deliveriDg  the  opinion. 

The  plea  in  this  case,  which  was  striken  by  order  of  the 
Judge  of  the  Superior  Court,  sets  up,  that  the  note  sued  on, 
which  was  dated  1st  October,  1866,  was  given  in  renewal  of 
a  note,  dated  in  1862,  the  consideration  of  which  was  bor- 
rowed money,  partly  Confederate  notes,  and  partly  bank 
bills ;  and,  it  is  claimed  that  the  present  note  tails  within 
the  Scaling  Ordinance  of  1865.  We  do  not  think  so.  That 
Ordinance,  by  its  terms,  embraces  only  such  contracts  as  were 
made  between  June,  1861,  and  June,  1865.  This  note 
which  is  the  evidence  of  the  contract  sued  on,  bears  date  1st 
October,  1866,  more  than  a  year  after  the  end  of  the  period 
embraced  in  the  Ordinance.  But  it  is  insisted  by  the  learned 
counsel  for  plaintiff  in  error,  that  it  was  in  renewal  of  a  note 
given  in  1862,  and,  that  the  consideration  of  the  present  con- 
tract, is  the  same  upon  which  the  first  note  rested.  This 
may  be  true,  but  the  Ordinance  speaks  of  contracts  made 
between  June,  1861,  and  June,  1865,  not  contracts  made 
since,  which  have  for  there  foundation  a  consideration  which 
previously  existed. 

We  do  not  think  this  case  falls  within  either  the  letter  or 
spirit  of  the  Ordinance.  Here  the  parties,  long  after  the 
publication  of  the  Ordinance,  met  and  adjusted  the  equities 
between  themselves ;  and  the  plaintiff  in  error  gave  the  de- 
fendant in  error,  a  new  note  for  the  sum,  which  it  was  agreed 
between  them  was  due  at  its  date.  It  is  not  pretended  that 
the  new  note  was  procured  by  fraud,  mistake,  imposition,  or 
nnfaimess  of  any  character.  The  note  was  no  doubt  given 
for  the  amount  which  both  parties  agreed,  was  equitable 
and  just  between  them.  Then  why  should  the  Courts  in- 
terfere, and  bring  the  case  within  the  Ordinance  by  con- 
straction,  to  relieve  a  party  of  the  payment  of  a  sum  which 
he  has,  with  a  knowledge  of  all  the  facts,  and  of  his  rights 
under  the  Ordinance,  admitted  to  be  due. 

In  Smith  vs.  Belk,  decided  at  last  term,  40th  Georgia  Re- 
ports, 656,  we  held  that  a  note  given  in  1866,  in  renewal  of  a 
former  note,  for  a  debt  due  prior  to  June,  1865,  was  a  new  con- 
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tract,  and  was  not  embraced  in  the  Act  known  as  the  Belief 
Law  of  1868,  and  that  it  was  not  error  in  the  Court  below  to 
order  the  pleas  filed  under  the  Relief  Act  stricken,  if  they 
did  not  contain  matter  good  as  a  defence,  under  the  la\¥B  ap- 
plicable to  contracts  made  since  June,  1865. 

It  will  be  remembered  that  the  Relief  Act  of  1868,  em- 
braces only  such  contracts  &s  were  made  prior  to  June,  1865. 
And  the  substance  of  our  ruling  was,  that  it  referred  to  con- 
tracts made  prior  to  that  date  only,  and  not  to  oontracts 
made,  or  notes  given  since,  though  they  might  rest  upon  a 
consideration  which  existed  prior  to  that  date. 

Judgment  affirmed. 


Jacob  M.  Gay,  plaintiff  in  error,  V8,  B.  T.  Peacxkjk  et  al,, 

defendants  in  error. 

1.  Where  P.  had  advanced  money  to  B.  and  C,  one  of  whom  was  P/s 
eon,  to  buy  a  tract  of  land,  with  the  understanding  that  the  title  was  to 
be  taken  in  P.'s  name,  and  B.  and  G.  bought  the  land,  and  had  the 
title  made  to  P.,  but  haying  diverted  a  part  of  the  money  to  other  pnr^ 
poses,  they  engaged  to  give  the  vendor  their  note  with  security  for  the 
part  left  unpaid,  and  subsequently,  after  the  deed  to  P.  was  duly  re- 
corded, they  procured  G.,  by  false  pretences,  to  become  their  surety  o"* 
said  note,  telling  him  the  land  was  bound  for  the  debt : 

ffeldj  That  these  facts  did  not  furnish  evidence  to  justify  the  inference 
that  P.  was  engaged  in  the  fraud,  so  as  to  authorize  a  judgment  in 
favor  of  the  complaint,  allowing  the  land  to  be  sold  for  the  pt^yment  of 
the  note. 

2.  Under  section  8429  of  the  Code,  either  the  plaintiff  or  defendant  may, 
as  a  matter  of  right,  amend  his  pleadings  at  any  stage  of  the  cause,  and 
the  fact  that  the  case  is  before  the  jury  and  part  of  the  argument  had 
on  the  evidence,  does  not  render  it  too  late  to  amend.  If,  however, 
the  amendment  be  immaterial,  and  be  refused  by  the  Judge,  the  re- 
fusal is  not  a  ground  for  a  new  trial. 

8.  Parties  in  the  final  trial  have  thirty  days  after  the  adjournment  of  the 
Court,  to  except  to  the  decisions  made  on  the  trial,  and  they  are  not 
concluded  if,  on  inquiry,  by  the  Judge,  during  the  trial,  they  fail  to 
answer  or  say  they  are  content  with  his  rulings,  but  such  a  request  or 
demand  by  the  Court  is  no  ground  for  a  new  trial,  unless  it  appear 
that  the  conduct  of  the  Judge,  was  calculated  to  prejudice  the  case 
before  the  jury. 
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4.  The  original  bill  of  exceptions  being  lost,  and  a  certified  copy  of  it 
being  in  Court,  this  Court,  upon  the  admission  of  counsel,  that  there 
was  an  error  in  said  certified  copy,  allowed  the  error  corrected,  and  the 
copy  so  corrected  to  be  established  in  lieu  of  the  lost  original :  (R. 
See  end  of  Report. ) 

Equity  Pleadings.  Fraud.  Charge  of  Court.  Excep- 
tions. Before  Judge  Johnson.  Schley  Superior  Court,  Oc- 
tober Term,  1869. 

Benajah  T.  Peacock,  Menzes  R.  Barnes,  and   Jacob  M. 
Gay,  made  and  delivered  to  George  W.  Mott,  their  joint  and 
several  promissory  note  for  ^687  60,  dated  the  25th  Decem- 
ber, 1866,  due  twelve  months  after  date,  and  payable  to  said 
Mott,  or  bearer.     On  the  26th  of  December,  1867,  Mott  sued 
said  parties  on  said  note.     Pending  this  action,  Gay  filed  his 
bill  in  equity,  containing  the  following  averments  and  pray- 
ers.   About  the  25th  of  December,  1866,  said  B.  T.  Peacock 
and  Barnes,   proposed  to  buy  from  George  W.  Mott  certain 
described  land,  which  George  W.  owned,  (the  title  whereof 
was  in  bis  &ther,  Joseph  Mott.)    George  W.  agreed  to  let 
hem  have  the  land  at  01,200  00;  they  were  to  pay  him 
$600  00  in  cash,  and  give  him  their  note  for  0687  50,  due 
twelve  months  after  date,  with  personal  security.     B.  T.  Pea- 
cock and  Barnes  applied  to  Gay,  told  him  they  had  bought 
said  land,  had  paid  part  cash,  and  were  to  give  their  note,  at 
twelve  months,  for  $687  50,  with  personal  security,  and  asked 
him  to  stand  their  security  for  that  sum.     They  assured  him 
the  land  would  be  good  for  that  amount,  and  that  he  would 
ran  no  risk.     Relying  on  these  representations,  and  believing 
the  title  to  the  land  would  be  made  to  B.  T.  Peacock  and 
Barnes,  Gray  signed  said  note  with  them  as  their  security,  on 
the  day  of  its  date.     '*  Contrary  to  the  express  understand- 
iog"  with  him,  that  the  title  was  to  be  made  to  them,  and 
that  they  were  the  purchasers  for  their  own  use  and  benefit, 
thej  procured  Joseph  Mott,  who  was  old,  and  confined  to  his 
fo<mi  by  sickness,  to  sign  a  deed  prepared  by  B.  T.  Peacock, 
whereby  said  land  was  conveyed  to  Benajah  Peacock,  the 
Either  of  Benajah  T.  Peacock,  and  uncle  of  Barnes.    Not 
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being  present,  Gay  did  not  know  that  said  deed  was  so  made 
till  long  afterwards.  It  was  so  made  to  defraud  Gay.  Joseph 
Mott  did  not  notice  who  was  the  feoffer  in  said  deed,  nor  did 
it  occur  to  him  that  Gray's  rights  could  be  affected  thereby. 
Mott  has  sued  him  and  the  other  makers  on  said  note  ;  they 
are  hopelessly  insolvent.  B.  T.  Peacock  has  filed  his  petition 
to  be  adjudged  a  bankrupt;  his  and  Barnes'  property  is  levied 
on  by  various  attachments,  and  Benajah  Peacock  has  claimed 
said  land.  Under  these  circumstances,  Gay  will  have  to  pay 
said  note.  He  has  applied  to  Benajah,  Benajah  T.  and 
Barnes,  to  pay  said  note,  or  arrange  that  the  land  shall  pay  it 
B.  T.  and  Barnes  refused  to  pay  it  or  indemnify  Gay,  and  Be- 
najah Peacock  insists  that  said  land  is  his,  and  the  three  ''com- 
bining  with  divers  other  evil  disposed  persons  unknown^  how 
to  injure  and  defraud  "  Gay  '^  in  the  premises,  wholly  refused 
to  come  to  any  fair  and  equitable  settlement  of  said  daim, 
but  said  Benajah  insists  upon  his  said  pretended  claim  and 
title,"  to  the  destruction  of  the  rights  of  Gay  in  the  premises. 

He  prayed  for  general  relief,  for  discovery  from  Joseph 
Mott  concerning  the  consideration  of  the  note,  eta,  that  B. 
T.  Peacock,  Benajah  Peacock  and  Barnes,  be  enjoined  from 
selling  or  encumbering  the  premises ;  that  a  Receiver  be  ap- 
pointed, that  he  sell  the  land,  and  bring  the  proceeds  into 
Court  for  distribution,  that  the  note  be  paid  first,  and  that 
for  this  pjurpose,  Benajah  be  decreed  to  hold  said  title  only  as 
trustee  for  said  purchasers.  He  prayed  for  subpcsnas  against 
all  of  the  parties,  but  waived  discovery  from  any  but  Mott 

To  this  bill  is  attached,  as  an  exhibit,  a  copy  of  said  deed. 
It  purports  to  have  been  made  in  said  county,  on  the  11th  of 
December,  1866,  is  in  the  usual  form,  from  Joseph  Mott  to 
Benajah  Peacock.  It  is  witnessed  by  Benajah  T.  Peacock 
and  said  Barnes,  and  was  recorded  in  said  county  on  the  13th 
of  December,  1866. 

Barnes  and  Mott  did  not  answer.  Benajah  Peacock  an- 
swered that,  his  son,  Benajah  T.,  wished  to  buy  the  land,  and 
asked  him  to  lend  him  the  money,  that  he  refused,  but  said 
that  he  would  buy  it  himself,  that  he  handed  his  son  $1,200, 
to  pay  for  it,  with  instructioxis  to  get  a  deed  made  to  him. 
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the  &ther,  have  it  recorded,  and  hand  it  to  him.     That  the 
deed  was  so  made,  recorded  and  delivered  to  him  before  said 
note  was  made,  and  so  far  as  he  knew,  after  all  said  purchase- 
money  vras  paid.    Benajah  T.,  answered  the  same  as  to  his 
father's  famishing  the  money,  that  he  told  Joseph  Mott  he 
was  buyiag  the  land  as  his  father's  agent,  and  was  to  take  a 
title  to  his  father,  and  that  it  was  at  the  instance  of  Joseph 
Mott  that  he  and    Barnes  signed  said  deed,  as  witnesses. 
Further,  he  said  that  he,  at  the  date  of  the  deed,  paid  all  the 
purchase-money,  $1,200  00,  in  cash.     He  said  the  note  was 
made  on  or  about  the  first  of  January,  for  the  following  per- 
sonal property:    $211  00  for  corn,  $150  00  for  a  horse, 
$100  00  for  cotton  seed,  $30  00  for  fodder,  and  $134  00 
cash,  borrowed,  to  the  sum  of  which  was  added,  ten  per  cent, 
for  interest,  for  one  year ;  that  Gay  did  not  sign  said  note 
when  it  was  made,  but  afterwards,  when  he  was  not  present, 
that  he  knew  not  what  Barnes  may  have  told  Gay,  but 
denied  having  anything  to  do  with  procuring  Gay's  signa- 
ture, or  speaking  to  him  on  the  subject. 

When  the  cause  was  called  for  trial,  and  the  parties  had 
announced,  ready,  before  the  jury  was  selected  the  Judge  re- 
quired counsel  for  both  parties  to  state  the  issues  of  law  and 
fact,  which  wonld  be  insisted  upon. 

The  bill  was  taken  pro  confeasoj  as  to  Barnes  and  Joseph 
Mott.     Before  beginning  the  trial  the  Court  asked,  whether 
either  party  wished  to  make  any  amendment — and  they  said 
they  did  not.     The  bill  and  answers  being  read,  complain- 
ant's solicitors  read  the  testimony  of  Geo.  W.  Mott,  who 
testified  that,  the  note  was  given  for  the  land,  bought  by  B. 
T.  Peacock  and  Barnes,  from  him  for  themselves ;  that  he 
had  the  deed  made  by  his  father,  because  it  was  not  necessary 
to  have  a  deed  first  made  to  him;  'Hhe  note  was  for  $888  50, 
iocluding  twelve  months'  interest  added  in ;"  that  he  required 
of  them  part  cash,  and  a  mortgage  on  the  land,  or  personal 
secarity  for  the  balance,  and  that  the  reason  why  the  note 
iraa  not  given  when  the  deed  was  made,  was,  because  they 
had  not  measured  some  corn,  etc.,  which  entered  into  the 
trade ;  that  they  were  to  pay  for  the  com,  etc.,  first,  and  then 
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pay  what  they  had  left  on  the  land,  and  then  give  a  note  for 
the  balance  of  the  purchaae-money ;  that  B.  T.  Peacock  paid 
him  in  all,  about  $100  00  in  cash.  B.  T.,  told  him  he  ex- 
pected money  from  his  father,  but  did  not  say  that  he  was 
buying  for  his  father,  and  neither  George  W.  Mott,  nor  Joseph 
Mott,  knew  when  he  wrote  the  deed  that  it  was  made  to 
convey  the  land  to  Benajah  Peacock ;  that  Gay  signed  the 
note  at  the  request  of  B.  T.  Peacock  and  Barnes. 

Barnes,  testified  that,  George  W.  IVfott's  version  of  the 
trade,  and  the  consideration  of  the  note  was  correct ;  that  he 
and  B.  T.  Peacock  bought  the  land  jointly,  that  $600  00  was 
furnished  by  B.  T.  Peacock,  and  that  both  induced  Gay  to 
stand  security,  he,  telling  Gay,  the  land  was  bound  for  the 
note.  Gay,  testified  that,  he  was  induced  by  Barnes  to  sign 
said  note,  Barnes  telling  him  that  it  bound  the  land ;  that 
afterwards,  B.  T.  Peacock  told  him,  it  was  given  for  part  of 
the  purchase-money  of  said  land,  and  that  in  December,  Be- 
najah Peacock  admitted  the  same  thing  to  Joseph  Mott.  One 
Cordell,  testified  to  the  said  representations  of  Barnes,  and 
the  like  admission  by  B.  T.  Peacock.  Joseph  Mott,  testified 
to  the  said  admission  by  Benajah  Peacock,  and  said  that,  the 
old  man  Peacock,  said  that  he  would  give  up  the  land  if 
they  would  repay  him  the  $600  00,  which  he  had  loaned 
the  boys,  meaning  Barnes  and  B.  T.  Peacock.  He  said  he 
heard  the  trade  made,  and  stated  it  as  George  W.  Mott  had ; 
he  said  he  heard  nothing  said  about  Benajah  Peacock  being 
the  purchaser,  but  admitted,  that  he  knew  when  he  made  the 
deed,  that  it  was  made  to  him,  but  said  he  did  not  think  of 
the  materiality  of  it  at  the  time ;  that  B.  T.,  told  him  when 
he  was  writing  the  deed,  that  he  would  make  it  to  his  father, 
because  his  father  wished  it  so  made.  That  they  occupied 
the  land,  and  Benajah  Peacock  never  did.  They  read  in 
evidence  the  note,  and  closed. 

Defendants,  read  in  evidence  said  deed.  Benajah  Peacock 
and  Benajah  T.  Peacock,  testified  as  they  had  answered,  and 
that  the  father  rented  the  land  to  the  son,  at  $240  00  per 
annum.  The  evidence  being  closed,  the  Court  required  coun- 
sel to  state  the  issues  of  law  and  fact,  upon  which  they  in- 
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tended  to  insist  before  the  Court  and  jury.  One  of  com* 
plainant's  solicitors  argued  the  case^  and  was  reph'ed  to  by 
one  of  defendant's  solicitors.  Court  then  adjourned  till  the 
next  morning.  On  the  next  day,  when  another  of  defen- 
dant's solicitors  was  about  to  speak,  the  Court  stated  to  him, 
in  the  hearing  of  the  jury,  that  as  he  construed  the  bill,  it 
contained  no  charge  of  fraud  as  to  old  man  Peacock,  that  it 
was  his  province  and  duty  to  construe  the  pleadings,  and  to 
determine  what  was,  and  what  was  not  averred.  Counsel 
made  his  argument.  Complainant's  counsel  was  arguing  in 
conclusion,  and  was  near  the  end  of  his  speech,  when  defen- 
dant's solicitors  stated  that,  if  the  Court  was  of  opinion  that 
the  bill  was  insufficient  in  the  matter  aforesaid,  he  would 
amend.  The  Court  replied,  that  counsel  must  act  in  the 
matter  without  any  reference  as  to  what  might  be  the  proba- 
ble opinion  of  the  Court  upon  the  point  indicated.  There- 
upon, defendant's  counsel  asked  leave  to  file  an  amendment, 
duly  sworn  to  by  complainant.  It  expressly  charged  that 
the  procurement  of  the  making  of  said  deed  to  Benajah  Pea- 
cock, was  fraudulent  on  his  part,  and  that  he  and  his  son,  B. 
T.,  fraudulently  combined  with  said  Barnes  in  procuring  the 
deed  made  to  Benajah  Peacock,  instead  of  Benajah  T.  and 
Barnes,  who  were  the  real  purchasers  and  parties  beneficially 
interested  therein.  The  Court  refused  to  allow  the  amend- 
ment filed,  remarking  in  the  hearing  of  the  jury,  that  when 
counsel  at  that  stage  of  the  proceedings,  found  themselves 
i¥ith  a  defective  case,  and  the  Court  had  intimated  an  opinion 
against  them,  it  was  too  late  to  amend. 

The  argument  was  concluded  and  then  the  Court  charged 
ilie  jury  substantially  as  follows  :  Ist.  If  Barnes  and  young 
Peacock  paid  their  money  for  the  land  and  took  the  title  to 
old  Peacoc}c,  he  became  trustee  for  them,  and  the  land  is 
subject  to  their  debts.  But,  2d.  If  old  Peacock  bought  it, 
through  his  son,  and  it  was  the  father's  money  which  the 
son  paid,  in  whole  or  part^  and  the  deed  was  made  to  the 
fiither,  the  land  is  not  subject  to  the  debts  of  Barnes  and 
young  Peacock,  and  old  Peacock  is  not  trustee.  3d.  If  old 
Peacock  did  not  buy  the  land  but  loaned  money  to  his  son 

Vot.  XLi— 7. 
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and  BarneS;  and  the  deed  was  made  to  old  Peacock,  and 
if  bis  son  and  Barnes  still  owe  him  for  the  loan,  then  old 
Peacock  is  entitled,  as  against  complainant,  to  retain  the  land 
until  this  debt  is  paid.  4th.  The  jury  will  not  entertain  any 
question  of  fraud  by  old  Peacock,  because  the  bill  alleges  no 
fraud  as  to  him.  The  fact  that  young  Peacock  is  his  son 
raises  no  presumption  of  fraud  as  to  old  Peacock ;  it  only 
goes  to  the  credit  of  young  Peacock,  as  a  witness. 

At  the  conclusion  of  this  charge,  the  Court  called  upon 
complainant's  counsel,  in  the  presence  and  hearing  of  the 
jury,  to  state  whether  they  had  any  exceptions  to  said  charge, 
and  if  any,  to  say  whether  they  went  to  the  whole  charge  or 
any  particular  part  of  it.  Thereupon  the  complainant's  coun- 
sel stated  that  they  excepted  to  the  2d,  3d  and  4th  clauses 
thereof.  He  then  asked  them  if  they  had  any  requests  to 
charge.  Tljey  requested  him,  in  writing,  to  charge:  1st,  If 
young  Peacock  was  the  agent  of  his  father,  who  entrusted 
him  with  money  to  buy  the  land,  and  the  son  diverted  part 
of  the  money  from  that  object,  and  appropriated  it  differently, 
the  father,  who  reposed  the  trust,  and  put  it  in  the  son's 
power  to  abuse  the  trust  and  commit  a  fraud,  (if  any  fraud 
has  been  committed)  must  suffer  the  consequences  of  the 
fraud  and  abuse  of  trust,  rather  than  an  innocent  person,  who 
reposed  no  such  trust,  and  gave  no  such  power.  2d.  If  the 
transaction  as  between  old  Peacock  and  his  son  and  Barnes 
was  a  contrivance  to  secure  the  payment  of  money  advanced 
by  the  father  to  them,  said  deed  is  a  mortgage,  and  the 
father  is  entitled  to  hold  the  deed  as  a  security  for  so  much 
of  the  advance  as  the  son  paid  for  the  land.  3d.  If  said 
note  was  given  »for  part  of  the  purchase-money  of  the  land, 
and  said  deed  was  made  to  the  father,  fraudulently,  on  the 
part  of  his  son  and  Barnes,  the  land  is  subject  to  the  pay- 
ment of  the  note.     The  Court  refused  so  to  charge. 

The  Court  then  asked  defendant's  counsel,  in  presence  and 
hearing  of  the  jury,  to  state  whether  they  had  any  exceptions 
to  his  charge.  They  said  "  No; "  the  Court  said,  "  then  you 
are  content ; "  they  replied,  "  Yes."  The  Court  then  re- 
marked to  the  jury  that  they  had  nothing  to  do  with  what 
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had  just  transpired  in  their  bearing  as  to  exceptions  to  his 
charge,  etc.,  that  all  that  was  designed  to  carry  the  cause  to  a 
higher  tribunal.  The  jury  found  for  defendants,  and  a  de* 
cree  was  entered  for  costs  against  complainants. 

His  counsel  say  the  Court  erred  1st,  in  requiring  counsel  to 
state  the  issues  of  law  and  fact,  which  would  be  insisted  upon, 
before  the  jury  was  stricken  and  after  the  evidence  was 
closed.  2d.  lu  refusing  to  allow  said  amendment  filed 
when  it  was  offered.  3d.  In  the  2d,  3d  and  4th  of  his  charges. 
4th.  In  refusing  to  charge  as  requested.  5th.  In  requiring 
them  to  state  whether  they  excepted  to  his  charge  during  the 
progress  of  the  cause  and  before  the  jury  retired.  6th.  In 
requiring  them  to  except  in  the  presence  and  hearing  of  the 
jury,  and  in  allowing  the  remarks  by  the  Court  and  defeiid- 
ants  to  be  heard  by  the  jury.  7th.  In  admonishing  the  jury 
to  pay  no  attention  to  what  had  occurred  touching  said  ex- 
oeptions,  and  in  giving  said  reason  for  such  admonition. 

(The  original  bill  of  exceptions  had  been  lost  and  a  certi- 
fied copy  of  it  was  here.  In  the  brief  of  evidence  contained 
in  it^  George  W.  Mott  was  made  to  say  that  the  deed  was 
made  to  old  Peacock  with  his,  George  Ws,  knowledge, 
whereas,  counsel  agreed  here  that  he  testified  that  it  was 
without  his  knowledge.  This  Court  allowed  said  certified 
copy  amended  so  as  to  put  "  without "  for  "  with,^'  and  then 
that  <iopy  was  established  in  lieu  of  the  original.) 

Cook  &  Hall,  for  plaintiff  in  error,  said  fraud  need  not 
be  charged  in  totidem  verbis  :  1  O'Neal's  Ch.  P.,  376 ;  5th 
Ga.  R.,  403;  11th,  410;  6th,  624.  The  charge  in  the  bill 
was  sufficient  under  the  prayer  for  relief,  to  authorize  a  de- 
cree: 2  Kelly  (Ga.  R,,)  420;  O'Neal's  Ch.  Pr.,  437,  439. 
The  father,  though  innocent,  could  not  take  the  benefit  of  his 
son's  fraud :  Benjamin  on  Sales,  340-1-6,  351 ;  6  M.  &  W., 
368;  R.  Code,  sec.  3138.  As  to  who  of  two  innocent  per- 
sons shall  suffer :  Story  on  Agency,  sees.  127, 443,  470,  444, 
446.  The  amendment  was  in  time :  R.  Code,  sec.  3429 ; 
26th  Ga.  R.,  617.  32d,  141.  As  to  inappropriateness  of 
charge :  27th  Ga.  R.^  450.    The  charge  was  abstract  and 
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partial:  11th  Ga.  R.,  288;  5th,  277;  16th,  38.  Thirty 
days  were  allowed  for  exceptions  :  R.  Code,  sec.  4191,  4193. 
As  to  manner  of  charge:  5th  Ga.  B.,  85;  8th,  258  ;  King  vs. 
King,  37th  Ga.  R. ;  R.  Code,  sec.  3138. 

HiNTON,  Hudson  &  Wall,  for  defendants. 

McCay.  J. 

The  leading  question  in  this  record.  Is  whether  the  facts, 
as  developed  by  the  testimony,  show  such  a  complicity,  by 
old  Mr.  Peacock,  in  the  fraud,  evidently  practiced  by  his 
son  and  Barnes,  on  Gay,  as  to  make  the  land,  the  legal  title, 
to  which  is  in  him,  subject  to  the  debt.  We  see  nothing  in 
the  testimony  to  justify  the  inference  that  Benajah  T.  Pea- 
cock, the  father,  knew  of,  or  had  the  least  to  do  with,  the 
fraud.  He  seems  to  have  advanced  his  money  honestly  and 
unsuspiciously,  and  when  his  son  presented  him  the  title  to 
the  land,  properly  signed  by  old  Mr.  Mott,  and  witnessed  by 
Benajah  T.  and  Barnes,  he  had  a  right  to  think  all  was  fairly 
done,  as  he  had  directed.  The  evidence  is  clear,  that  old 
Mr.  Mott  knew  he  was  making  the  title  to  Benajah,  the 
father,  and  not  to  the  son  ;  indeed,  the  papers  themselves 
prove  it,  as  no  roan  in  his  senses  would  make  a  deed  to  a 
man,  and  call  upon  the  grantee  in  ike  deed,  as  a  witness  to 
its  execution.  The  papers,  upon  their  face,  convey  the  title 
to  old  Mr.  Peacock,  and  any  concealed  equity  young  Mott 
might  have  had,  growing  out  of  the  deception  practiced  ujwn 
him  by  young  Peacock,  could  not  fall  upon  old  Mr.  Peacock, 
who  advanced  his  money  fairly  and  in  good  faith. 

As  to  Gay,  he  lent  his  name,  at  a  time  when  the  title  was 
fully  in  the  defendant,  the  elder  Peacock,  and  the  deed  was 
recorded. 

The  fact  that  the  Peacocks  are  father  and  son,  does  not 
help  the  case,  since,  sad  as  it  may  appear,  sons  sometimes 
practice  fraud  even  upon  their  fathers,  and  there  is  neither 
law  nor  equity  to  justify  a  jury  in  saddling  the  father  with 
the  burden  of  the  son's  wickedness.  There  is,  perhaps,  some 
moral  propriety  in  holding  the  father  responsible  for  the  re- 
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suits  of  the  training  he  has  given  his  son^  but  that  is  a  pro- 
priety which  the  Courts  cannot  enforce. 

Had  the  facts  of  the  case,  as  they  came  out  in  the  evidence, 
authorized  the  jury  to  find  old  Mr.  Peacock  in  complicity 
with  the  son,  we  should  overrule  the  judgment  of  the  Court 
in  this  case  and  order  a  new  trial. 

2.  The  Statute,  Revised  Code,  section  3429,  allows  amend- 
ments ai  any  stage  of  the  causey  and  when  the  amendment 
proposes,  as  in  this  case,  merely  to  make  allegations,  based 
upon  proof  already  before  the  Court,  we  do  not  think  the  ap- 
plication came  too  late,  even  though  the  case  was  partly  ar- 
gued to  the  jury.  It  would  be  carrying  technicality  very  far, 
to  refuse  such  an  application,  to-wit,  an  amendment  of  the 
charges,  to  make  them  fit  the  evidence  actually  before  the 
Court,  and  that  evidence  not  objected  to.  But  as  we  hold 
there  was  no  evidence  to  justify  the  inference  of  fraud,  we  will 
not  disturb  the  judgment. 

3.  As  to  the  matters  of  practice,  we  think  such  things  are 
in  the  control  of  the  Judge.  Doubtless  there  are  many  cases 
when  a  statement  by  each  party,  of  his  case,  as  he  intends  to 
rely  upon  it,  will  largely  facilitate  the  business  of  the  Court, 
and  aid  both  Court  and  jury  in  applying  the  evidence  to  the 
pleadings  and  the  law,  and,  if  there  be  no  terms  exacted,  calcu- 
lated to  prejudice  the  rights  of  the  parties,  we  see  no  objec- 
tion to  the  practice.  It  is  clear  to  us  that  the  Court  erred  in 
requiring  the  parties  to  say  whether  they  were  satisfied  or 
not  with  bis  rulings  upon  the  law,  Tlie  Code  gives  thirty 
days  to  the  party  complaining  within  which  to  tender  to  the 
Judge  his  bill  of  exceptions.  Revised  Code,  section  4193. 
And  such  has  been  the  uniform  understanding  of  the  Courts. 
To  require  a  party  to  announce,  during  the  trial  and  before 
the  thirty  days  have  expired,  his  assent  or  dissent  from  the 
rulings  of  the  Court  is,  as  it  seems  to  us,  a  limting  of  the 
time  granted   him  by  the  Statute. 

But  we  see  in  this  no  ground  for  a  new  trial,  nothing  that 
passed  in  this  connection  could  by  any  possibility  have  in- 
fluenced the  jury.  Indeed  the  Judge  in  terms  told  them  to 
pay  no  attention  to  it. 
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The  verdict  was  such  as  the  evidence  required.  Any 
other  verdict  under  the  evidence  would  have  been  improper^ 
and  we  do  not  think  a  new  trial  ought  to  be  had. 

Judgment  affirmed. 


John  T.  Crim,  plaintiff  in  error,  vs.  Stephen  A.  Sellars, 

defendant  in  error. 

A  motion  for  a  new  trial  was  made  in  the  Court  below  under  the  6th  Sec- 
tion of  the  lUh  Article  of  the  Constitution  of  1868,  on  the  ground 
that  the  verdict  of  the  jury  was  illegali  and  it  appearing  from  the  record 
that  there  was  evidence  on  both  sides  in  regard  to  the  matter  in  contro- 
versy between  the  parties : 

ffddf  that,  according  to  the  repeated  rulings  of  this  Court,  in  order  to 
make  the  verdict  illegal,  it  must  have  been  rendered  without  evidence 
to  support  it,  or  be  so  strongly  and  decidedly  against  the  weight  of  evi- 
dence as  would  authorize  the  Court  to  interfere  and  set  it  aside,  and 
that  as  the  verdict  in  this  case  does  not  come  within  that  rule,  it  was 
not  illegal,  there  being  sufficient  evidence  in  the  record  to  sustain  and 
support  it ;  and  that  the  Court  did  not  err  in  refusing  to  grant  the  new 
trial. 

Motion  for  new  trial.  Constitutional  law.  Before  Judge 
Johnson.    Schley  Superior  Court.    October  Term,  1869. 

This  case  was  before  this  Court  at  December  Term,  1867. 
The  Judgment  was  affirmed :  Orim  vs,  Sellars,  37th  Geor- 
gia Reports,  324.  In  October,  1869,  Crim's  counsel  produ- 
ced the  brief  of  evidence  which  is  fully  reported  in  37th 
Georgia  Reports,  324,  et  seq.,  and  moved,  under  the  6th  Sec- 
tion of  the  11th  Article  of  the  Constitution  of  1868,  for  a 
new  trial  upon  the  ground  that  the  verdict  was  strongly  and 
decidedly  against  the  evidence  and  contrary  to  law.  The 
Court  refused  a  new  trial,  and  that  is  assigned  as  error. 

M.  H.  Blanford,  for  plaintiff  in  error. 

S.  Hall,  (by  M.  Smith,)  C.  B.  Hudsov,  for  defendant. 
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Warner.  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  is, 
the  overruling  the  motion  for  a  new  trial.  The  motion  for  a 
new  trial  was  made  under  the  provisions  of  the  6th  Section 
of  the  11th  Article  ofthe  Constitution  of  1868,  on  the  ground, 
that  the  verdict  of  the  jury  was  illegal,  as  being  decidedly, 
and  strongly  against  the  weight  of  the  evidence.  According 
to  the  repeated  rulings  of  this  Court,  in  order  to  make  the 
verdict  illegal  on  the  ground  claimed  by  the  plaintiff  in 
error,  it  must  have  been  rendered  without  evidence  to  sup- 
port it,  or  so  deddedly  and  strongly  against  the  weight  of  the 
evidence,  as  would  authorize  the  Court  to  interfere  and  set 
it  aside.  There  being  sufficient  evidence  in  the  record  to 
support  the  verdict,  the  Court  below  did  not  err  in  refusing 
to  set  it  aside  on  the  ground  that  it  was  an  illegal  verdict. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Benjamin  Davis,  plaintiff  in  error,  vs.  T.  B.  Meyers, 

sheriff,  defendant  in  error. 

ISAA.C  Terry,  plaintiff  in  error,  vs.  T.  B.  Meyers,  et  a?., 

defendants  in  error. 

If  the  record  be  so  confused  that  it  is  impossible  to  determine  from  them 
what  was  the  real  atattu  of  the  case  below,  the  writ  of  error  will  be  dis- 
missed on  motion  of  counsel.  The  Court  ought  to  dismiss  it  on  its  own 
motion,  but  it  may  hear  the  case  if  no  motion  to  dismiss  it  is  made.  (R. ) 

1.  A  tenant  is  not  entitled  to  a  homestead  or  exemption,  out  of  the 
crop,  or  its  proceeds,  if  sold,  till  the  rent  due  the  landlord  is  paid,  as 
neither  the  crop  nor  its  proceeds  is  legally  or  equitably  his  property, 
till  he  has  paid  the  rent  due  for  the  use  of  the  land  upon  which  it  was 
made,  and  the  landlord  may  follow  either  till  his  claim  is  satisfied. 

2.  If  the  landlord  has  appeared  in  the  Court  of  Ordinary,  and  contro- 
verted the  tenant's  right  to  the  exemption  till  the  rent  is  paid,  and  the 
case  has  gone  to  the  Superior  Court  by  appeal,  and  a  verdict  and  judg- 
ment has  been  rendered  in  favor  of  the  tenant,  allowing  the  exemption, 
tile  landlord  having  made  himself  a  party  to  the  litigation,  and  having 
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taken  no  steps  to  set  aside  the  jadgment,  is  bound  by  it,  and  cannot  be 
heard  again  to  litigate  the  matter  in  dispute,  or  to  deny  tenant's  right 
in  a  rule  against  the  sheriff  for  the  money  for  which  the  property  was 
sold,  for  the  benefit  of  the  party  entitled  to  it. 

Homestead.  Landlord  and  Tenant.  Estoppel.  Before 
Judge  Johnson.  Schley  Superior  Court.  October  Term, 
1869. 

These  causes  were  by  consent  argued  here  together.  The 
facts  necessary  to  an  understanding  of  the  opinion  appear  on 
it.  It  will  also  furnish  a  good  reason  for  not  attempting  a 
more  detailed  or  particular  account  of  them  here.  The  origi- 
nal papers  were  lost,  and  just  before  argument  here,  copies 
were  established.  This  may  account  in  part  for  the  uncer- 
tainty as  to  the  facts. 

W.  A.  Hawkins,  by  Lochrane  &  Clark,  for  plaintiffs 
in  error. 

S.  H.  Hawkins,  by  M.  H.  Blanford,  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

This  proceeding  affords  an  illustration  of  the  bad  effect  of 
a  relaxation  of  the  rules  of  law  and  practice  which  govern  in 
this  Court.  The  records  in  these  two  cases,  heard  together, 
are  so  defective,  and  so  much  confused,  that  it  is  impossible 
to  determine  from  an  examination  of  them,  what  was  the 
precise  state  of  the  cases  before  His  Honor,  Judge  Johnson, 
when  he  made  the  decision.  But  as  no  motion  waA  made  to 
dismiss  the  cases,  on  that  ground,  the  Court  heard  them, 
when  it  should  have  dismissed  them  on  its  own  motion,  ou 
account  of  the  defective  manner  in  which  they  are  brought 
up. 

As  we  gather  the  cases  from  the  records,  and  the  statement 
of  counsel  in  the  argument,  the  plaintiffs'  in  error  were 
tenants  of  the  estate  of  J.  W.  Rowland,  and  had  not  paid  the 
rent  due  for  the  land,  on  which  the  cotton,  from  the  sale  of 
which  the  money  in  question  was  realized,  was  made  by 


ATLANTA,  JUNE  TERM,  1870.  97 

Davis  V8,  Meyers. 

them.  Distress* warrants,  were  sued  out  ^by  W,  G.  Wamack, 
agent  of  the  executor^  and  levied  upon  the  cotton^  pending 
an  application  by  the  tenants  to  have  it  set  apart  to  them, 
under  the  Homestead  and  Exemption  Act.  On  the  hearing 
in  the  Court  of  Ordinary,  the  plaintiff,  by  his  agent,  appear- 
ed and  controverted  the  right  of  the  applicants  to  the  exemp- 
tion. The  cases  were  carried,  by  appeal,  from  the  Court  of 
Ordinary  to  the  Superior  Court,  and  there  tried,  and  verdict 
was  rendered  in  favor  of  the  applicants  for  exemption,  subject 
to  the  right  of  the  objector,  to  object  to  the  constitutionality 
of  the  Homestead  law,  on  a  motion  to  distribute  the  money. 
This  was  a  finding  against  the  objector,  so  far  as  the  question 
of  the  landlord's  right  was  concerned.  It  reserved  only  the 
question  of  the  constitutionality  of  the  Homestead  law.  It 
may  be  difficult  for  the  objector  to  show,  that  the  jury  had 
any  right  to  make  such  a  reservation  in  his  favor  by  their 
verdict,  and  that  it  was  not  in  legal  effect  a  general  verdict 
against  him.  But  if  we  give  it  full  effect,  as  the  jury  in- 
tended it,  the  only  right  reserved,  was,  to  claim  the  money 
on  distribution,  if  the  Homestead  law  should  be  declared  un- 
constitutional. 

As  the  Act  waft  not  so  declared,  the  finding  became  abso- 
lute against  the  objector.  No  steps  were  taken  to  set  aside 
this  verdict  or  the  judgment  of  the  Court  in  favor  of  tl^  ap- 
plicants for  exemption.  The  cotton  was  sold  and  the  money 
held  up  by  the  sheriff,  by  consent  and  nnder  the  order  of 
the  Court,  till  a  final  disposition  of  the  cases.  A  rule  was 
afterwards  taken  against  the  sheriff  for  the  money. 

The  sheriff  answered  the  rule  setting  forth  the  above  facts, 
rather  indistinctly.  From  his  answer,  it  is  not  very  clear 
that  the  cotton  was  made  by  the  applicants  as  tenants  of  the 
estate.  Nor  is  it  very  clearly  stated,  that  the  estate  by  its 
agent  appeared  and  was  a  party  to  the  proceeding  in  the 
Court  of  Ordinary  and  the  Superior  Court.  It  seems  to  be 
admitted  in  the  argument,  however,  that  both  facts  existed. 

The  Court  ordered  the  fund  paid  to  the  plaintiff  in  the  Dis- 
tress-warrants. Whether  he  made  the  ruling  on  the  answer  of 
the  sheriff  alone,  or  with  the  whole  record  before  him,  does  not 
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appear.  Taking  it  for  granted,  however,  that  we  have  stated 
the  facts  of  the  case  and  the  finding  of  the  jury  correctly, 
and  we  think  we  have,  it  is  our  opinion  that  the  Court  erred 
in  the  judgment  rendered.  We  hold  that  a  tenant  can  not 
take  the  benefit  of  the  Homestead  or  Exemption,  out  of  the 
crop^  or  the  money  for  which  it  was  sold,  till  he  has  paid 
the  rent  due  the  landlord  for  the  use  of  the  land  upon  which 
the  crop  was  made,  as  neither  the  crop,  nor  the  money  for 
which  it  sold,  is  legally  or  equitably  the  property  of  the 
tenant,  till  the  rent  is  paid,  and  the  landlord  may  follow 
either  till  his  claim  is  satisfied. 

But  for  the  judgment  in  these  cases,  in  favor  of  the  appli- 
cants for  the  Exemption,  we  should  have  no  difficulty  in 
affirming  the  judgment  of  the  Court,  directing  that  this 
money  be  paid  to  the  plaintiff  in  the  Distress-warrants.  But 
we  think  the  judgment  bound  the  landlord.  He  appeared 
by  his  agent  in  the  Court  of  Ordinary,  and  objected  to  the 
Homestead  or  Exemption.  The  cases  were  carried  to  the 
Superior  Court  by  appeal,  and  there  decided  against  his  right 
as  landlord.  He  acquiesced  in  that  judgment  and  took  no 
steps  to  set  it  aside,  and  we  hold  that  he  is  bound  by  it. 

Judgment  reversed. 


Peter  F.  Mahone,  plaintiff  in  error,  vs.  David  L.  How- 
ard, et  al,,  defendants  in  error. 

M.  as  the  administrator  of  H.,  in  January,  1865,  sold,  at  public  sale, 
under  an  order  of  the  Court  of  Ordinary,  certain  parcels  or  tracts  of  land 
as  the  property  of  his  intestate,  a  portion  of  which  were  purchased  by 
one  of  the  distributees  of  said  estate,  in  his  own  right,  and  a  certain 
other  portion  thereof  was  purchased  by  said  distributee  as  the  guardian 
of  the  other  distributees  of  said  estate,  and  the  administrator  took  the 
individual  notes  of  the  purchasers,  in  his  own  right,  and  as  iiniftrdian, 
for  the  amount  for  which  the  land  sold,  without  security,  and  executed 
deeds  conveying  said  land  to  the  purchasers  thereof,  and  afterwards 
filed  a  bill,  alleging  that  at  the  time  he  sold  the  land,  he  took  the  indi- 
Tidual  notes  of  the  purchasers,  and  executed  the  deeds  of  conveyance, 
that  he  believed  that  the  assets  of  the  estate,  on  final  distribution, 
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would  be  safficient  to  cover  the  amoant  for  which  the  land  sold,  as  the 
distribatiTe  shares  of  the  purchasers  thereof,  bat  that  the  emancipa* 
tion  of  the  slaves  belonging  to  said  estate,  had  lefl  the  said  purchasers 
and  distribntees  with  scarcely  any  means  to  pay  the  purchase-money  for 
said  lands,  save  the  land  itself,  and  the  prayer  of  the  bill  is,  that  the  pnr- 
chasers  of  said  land  may  be  restrained  by  injunction,  from  selling  the 
same,  and  that  the  deeds  executed  to  the  purchasers  by  the  complainant^ 
as  administrator,  may  be  cancelled,  and  that  the  purchasers  of  the  land 
sold  at  the  administrator* s  sale  may  be  decreed  to  convey  the  lands  back 
to  the  administrator.  It  appears  on  the  face  of  the  complainant's 
bill,  that  there  were  other  lands  and  other  property  belonging  to  said 
estate,  the  amount  and  disposition  of  which,  by  the  administrator,  is 
not  shown: 
Held,  thaty  since  the  vendor's  lien  has  been  abolished  in  this  State,  the 
administrator  has  no  equitable  lien  on  the  land  for  the  unpaid  pur- 
chase-money, and  that  he  does  not  make  such  a  case  by  his  bill  as  enti- 
tles him  to  the  relief  prayed  for,  and  that  the  demurrer  to  the  bill  was 
properly  sustained  by  the  Court  below. 

Equity.     Administrators.    Before  Judge  Johnson.    Tal- 
bot Superior  Court.     September  Term,  1870. 

l^Iahone's  bill  eontaiued  the  following  averments :  John 
Howard  died,  intestate,  in  1863,  leaving  lands,  slaves  and  other 
property.  Mahone  was  duly  appointed  his  administrator. 
He  sold  some  of  the  personal  property  and  lands.  Part  of 
these  lands  were  one  hundred  acres  of  number  one  hundred 
and  thirty-one,  fifly  acres  of  number  one  hundred  and  fifly, 
and  fifly  acres  adjoining  one  Beach,  (fully  described.)  The' 
heirs  of  deceased  were  his  widow,  Harriet  Howard,  and  his 

children,  David  L.  Howard,  his  daughter,  Mrs. Howard, 

adults,  and  John  W.  W.  and  H.  E.  Howard,  minors.  Be- 
fore the  sale  of  the  lands,  (which  was  in  January,  1865,) 
David  L.  Howard  I^ecame  the  guardian  of  said  minors. 
Supposing  that  the  estate  was  amply  solvent,  Mahone  allowed 
David  L.  Howard  to  bid  at  said  sale  for  said  lands.  He  bid 
off  the  parcel  joining  Beach,  for  himself,  at  $1,680  00,  and 
the  other  two  lots,  as  guardian  of  said  minors,  at  $5,105  00. 
On  the  18th  of  March,  1865,  David  L.  Howard  gave  to 
Mahone,  as  such  administrator,  his  individual  note  for 
$1,680  00  for  the  first  lot,  ^  and  his  note,  as  guardian,  as 
aforesaid,  for  $5,105  00  for  the  others,  each  bearing  inter- 
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est  from  the  first  of  January,  1865.  Mahone  thereupon 
conveyed  said  lands  to  David  L.  Howard  individually,  and 
as  guardian,  respectively,  as  aforesaid.  It  appears  from  Uie 
compIainant^s  bill  that  there  were  other  lands  and  property 
of  the  intestate,  of  which  no  disposition  is  shown  by  the  ad- 
ministrator. Mahone,  at  tlie  time,  intended  to  hold  said 
notes,  to  be  used  in  a  final  distribution  of  the  eflfects  of  the 
estate,  believing  that,  after  paying  intestate's  debts,  some- 
thing would  be  left  for  distribution  between  said  heirs,  and 
that  the  slaves,  held  by  said  David  L.  Howard  and  said 
minors,  was  sufficient  to  make  them  abundantly  able  to  pay 
any  part  of  said  notes,  which  they  migiit  not  be  entitled  to 
on  such  distribution.  Emancipation  of  said  slaves,  lefl 
David  L.  Howard  with  scarcely  any  property  besides  said 
lands. 

Intestate's  liabilities  arc  far  larger  than  Mahone  supposed 
when  he  made  said  deeds.  One  Carter  has  obtained  a 
judgment  against  David   L.   Howard  and  said  intestate's 

estate  for  $989  15   principal,   $301  10  interest   and  $ 

costs,  and  holds  another  note  on  said  David  L.  and  said 
intestate,  for  between  $400  00  and  $500  00,  with  interest  for 
several  years.  This  note  may  be  reduced,  as  it  was  a  "  Con- 
federate transaction," 

David  L.  Howard  has  applied  for  leave  to  sell  said  lands, 
and  says  he  intends  selling  them.  Mahone  still  has  said 
notes,  and  they  are  the  sole  assets  with  which  to  pay  intes- 
tate's debts.  George  W.  Kellum,  who  was  the  security  of 
David  L.  Howard,  as  such  guardian,  cited  David  L.  to  ap- 
pear before  the  Court  of  Ordinary,  and  obtained  an  order 
that  David  L.  give  other  and  new  security,  relieving  Kel- 
lum, within  ten  days,  or  that  his  letters  of  guardianship 
stand  revoked.  David  L.  has  not  given  said  other  security, 
John  Howard  has  arrived  of  age,  and  pretends  to  have  sold 
his  interest  in  said  lands  to  one  James  Hawkins. 

If  said  lands  be  disposed  of,  Mahone  will  be  held  by  in- 
testate's creditors,  liable  for  the  value  of  said  lands,  said 
David  L.  being  insolvent.  He  prayed  process  against  James 
Hawkins,  George  W.  Kellum,  David  L.  Howard,  and  his 
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said  wards,  enjoining  them  '^  from  disposing  of  said  lands,  or 
embarrassing  the  title''  thereof;  that  any  effects  of  said  mi- 
nors in  David  L.  Howard's  hands  be  put  into  the  hands  of 
a  Receiver  ;  that  it  be  ascertained  what  David  L.  owes  said 
minors,  and  if  he  docs  not  pay  the  amount,  that  Kellum  be 
made  to  paj  it ;  that  said  deeds  may  be  cancelled,  and  that 
the  lands  be  re-sold  to  pay  intestate's  said  debts,  and  that 
Mahone  be  relieved  from  all  personal  responsibility  in  the 
premises.  In  January,  1869,  Judge  Worrill  sanctioned  said 
bill.  In  September,  1869,  before  his  successor,  the  bill  was 
demurred  to,  upon  the  grounds  that  it  was  multifarious,  and 
that  it  contained  no  equity.  He  sustained  the  demurrer  and 
dismissed  the  bill.  That  is  assigned  as  error.  (At  Decem- 
ber Term,  1870,  of  this  Court,  upon  a  suggestion  of  a  dimi- 
nution of  the  record,  the  case  was  continued.) 

Marion  Bethune,  for  plaintiff  in  error. 

Wii-Lis  &  Willis,  J.  M.  Matthews,  for  defendant. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  in 
this  case,  is  in  sustaining  the  demurrer  and  dismissing  the 
complainant's  bill.  In  our  judgment,  the  demurrer  was 
properly  sustained  for  want  of  equity.  As  the  vendor's  lien 
has  been  abolished  in  this  State,  the  administrator  had  no 
e^^uitable  lien  on  the  land  for  the  unpaid  purchase-money. 
The  notes  for  the  land  were  executed  by  the  purchasers,  on 
the  18th  of  March,  1865,  without  security ^  and  it  is  not  to  be 
supposed  that  the  administrator,  at  that  time,  had  much  re- 
liance on  the  slave  property  of  the  intestate,  as  assets  for  the 
jmyment  of  his  debts.  Besides,  it  appears  on  the  face  of  the 
complainant's  bill,  that  there  was  other  land  and  property 
belonging  to  the  intestate's  estate,  of  which  no  disposition  is 
shown  by  the  administrator,  nor  is  the  quantity  or  value 
thereof  stated. 
Let  the  judgment  of  the  Court  below  be  affirmed. 
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Walker  &  Chapman,  plaintiffs  in  error,  vs.  H.  C.  Mitch- 
ell &  Company,  defendants  in  error. 

1.  This  Court  will  not  control  the  discretion  of  the  Court  below  in  grant- 
ing or  refusing  a  continuance,  unless  there  has  been  a  manifest  abase 
of  that  discretion. 

2.  When  testimony  is  offered,  which,  taken  in  connection  with  the  evi- 
dence before  the  jury,  tends  to  illustrate  the  issue,  or  to  aid  in  arriving 
at  the  truth,  it  should  not  be  r^ected,  though  it  may  appear  to  be  irrel- 
evant when  taken  by  itself. 

Continuance.     Evidence.     Before  Judge  Johnson.  Mus- 
cogee Superior  Court.     November  Term,  1869. 

H.  C.  Mitchell  and  Robert  M.  Gunby,  partners  under  the 
style  of  H.  C.  Mitchell  &  Company  sued  Woolfolk  Walker 
and  Henry  A.  Chapman,  partners,  under  the  style  of  Walker 
&  Chapman,  upon  an  open  account  for  $1,757  78|  for  goods 
sold  and  delivered.  No  credits  appeared  upon  their  bill  of 
particulars.  The  plea  was  payment  in  full,  without  specify- 
ing how  or  when.  When  the  cause  was  called  defendants 
moved  for  a  continuance  on  the  following  grounds,  suppor- 
ted by  the  oath  of  said  Walker :  That  before  the  Court  he 
had  delivered  to  plaintiffs  a  draft  for  $500  00,  drawn  by 
Walker  &  Chapman,  and  accepted  by  Gray,  Bedell  &  Hughes, 
which  was  to  be  applied  as  part  payment  of  said  account, 
that  said  Gunby  endorsed  said  draft,  deponent  had  paid  it 
and  delivered  it  to  his  attorneys;  that  they  had  searched  for 
it  and  could  not  find  it;  that  if  deponent  had  it,  it  was 
locked  up  in  his  mother's  iron  safe,  and  that  she  was  in  New 
Orleans,  and  he  could  not  open  the  safe ;  that,  had  be  not  be- 
lieved his  attorneys  had  it,  he  would  have  searched  said  safe 
for  it  Further  he  said  he  had  delivered  to  one  of  plaintiff's 
attorneys  a  memorandum  of  said  acceptors,  by  which  he 
could  identify  said  draft,  and  that  said  attorney  had  prom- 
ised to  bring  it  into  Court,  but  had  failed  to  do  so.  The 
continuance  was  refused. 

One  of  the  plaintiffs  testified  to  the  correctness  of  their 
account,  and  they  closed.  Walker  then  testified  that  he  de- 
livered to  plaintifib  four  drafts,  for  $500  00  each,  and  each 
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accepted  by  Gray,  Bedell  &  Hughes,  one  drawn  by  Walker 
&  Chapman,  and  the  other  by  himself,  for  Mrs.  C.  M. 
Walker;  and  that  the  one  drawn  by  his  firm  was  to  be  ap- 
plied to  said  account,  and  the  others  to  Mrs.  Walker's  ac- 
count; that  he  acted  as  agent  for  Mrs.  Walker,  and  for  his 
firm,  and  made  said  arrangement  with  said  Gunby,  and  that 
no  credit  had  been  given  for  said  drafts. 

In  rebuttal,  Gunby  testified  that  Walker  made  the  ar- 
rangement with  him  as  to  purchasing  said  goods,  and  deliv- 
ered to  him  two  or  three  drafts,  of  $500  00  each,  two  drawn 
by  Walker  &  Chapman,  and  that  he  then  and  there  ^'cred- 
ited  the  accounts  of  Walker,  as  he  directed,  giving  the  par- 
ticular account  credit,  as  directed  by  Walker.^^  In  ^urrebut- 
tal,  defendants  offered  in  evidence  the  pleadings  in  a  suit 
then  pending,  in  favor  of  said  plaintiffs,  against  Mrs.  Wal- 
ker, to  show  that  the  account  in  it,  sued  upon,  had  no  cred- 
its upon  it,  except  one  by  a  draft  of  $500  00.  The  Court 
rejected  this  evidence  because  of  irrelevancy. 

The  jury  found  for  the  plaintiffs,  for  the  full  amount  sued 
for.  The  defendants  say  the  Court  erred  in  refusing  to  con- 
tinue said  cause,  and  in  rejecting  said  record. 

Blanfobd  &  Miller,  for  plaintiffs  in  error. 

Smith  &  Alexander,  for  defendants. 

By  ihe  Court — Brown,  C.  J.,  delivering  the  opinion. 

1.  We  incline  to  think  the  motion  for  a  continuance  might 
very  properly  have  been  granted  upon  the  showing  made  in 
this  case,  but  as  this  was  a  matter  in  the  sound  discretion  of 
the  presiding  Judge,  we  will  not  interfere,  as  we  cannot  say 
there  was  a  manifest  abuse  of  that  discretion. 

2.  The  evidence  which  was  rejected  by  the  Court,  taken 
alone,  would  seem  to  be  irrelevant.  But  when  taken  in  con- 
nection with  what  both  Walker  and  Gunby  had  sworn,  we 
think  it  was  admissible.  As  it  had  been  testified  that  three 
of  the  four  drafts  were  to  be  credited  on  the  account  of  Mrs. 
Walker^  and  the  account  as  sued  on,  showed  only  one  so 
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credited,  we  think  the  evidence  should  have  gone  to  the 
jury  for  what  is  was  worth.  In  the  connection  in  which  it 
was  offered  it  tended  to  illustrate  the  issue  and  to  aid  in  ar- 
riving at  the  truth.  It  was  a  circumstance  in  support  of 
Walker's  side  of  the  case  and  in  opposition  to  Gunby's  ver- 
sion of  the  transaction. 
Judgment  reversed. 


Hartridge,   Chisolm  &  Loyd,  plaintiffs  in  error,  vs, 

Daniel  Fry,  defendant  in  error. 

In  a  suit  on  a  note  made  in  1864,  when  there  was  no  plea  of  the  general 
issae  under  oath,  bat  there  was  a  plea  of  the  Ordinance  of  1865,  admit- 
ting and  setting  forth  a  consideration  for  the  note,  but  setting  up  that 
the  plaintiffs  ought  not  to  recover  therefor  more  than  one  hundred  dol- 
lars, it  was  error  in  the  Court  to  charge  the  jury  that  they  might  scale 
the  note  its  full  amount. 

Pleadings.  Scaling  Ordinance.  Before  Judge  Johnson. 
Muscogee  Superior  Court.    November  adjourned  Term,  1869. 

Julian  Hartridge,  John  Chisolm  and  Thomas  E.  Loyd 
sued  Daniel  Fry  upon  his  promissory  note,  payable  to  plain- 
tiffs, or  order,  for  ^13,200,  made  on  the  23d  of  August,  1864, 
and  due  ninety  days  thereafter.  He  pleaded  that  said  note 
was  to  be  paid  in  Confederate  currency,  that  it  was  given  for 
professional  services  rendered  by  plaintiffs,  as  attorneys  at 
law,  to  relieve  him  from  imprisonment,  under  circumstances 
described  in  the  plea,  by  habeas  corpus.  The  plea  concluded 
with  an  averment  that  *'  the  value  of  the  services  of  the 
plaintiffs  in  sueing  out  said  habeas  corpus  was  not  worth 
more  than  one  hundred  dollars."  ^ 

After  the  evidence  was  concluded  pro  and  con^  the  Court 
charged  the  jury,  among  other  things :  "  Look  to  the  whole 
testimony,  and  say  whether  you  will  scale  it  or  not,  and  if 
so,  how  much.  You  may  scale  it  one-fourth,  one^half,  or 
you  may  scale  it  altogether.    All  that  the  law  allows  me  to 
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say  to  you  on  this  subject  is,  to  weigh  all  the  testimoDj,  look 
at  the  surrounding  circumstances^  and  return  such  a  verdict 
as,  to  you,  may  seem  equitable  and  just."  The  jury  found 
for  the  defendant.  A  new  trial  was  moved  for  upon  the 
ground  that  said  charge  and  verdict  were  wrong,  under  the 
foregoing  facts,  and  was  refused.  That  refusal  is  assigned 
as  error. 

R.  J.  Moses,  for  plaintiffs  in  error,  cited  35th  Gra.  R.,  28 ; 
lb.,  118;  36th,  369,  355;  38th,  380. 

P£ABODY  &  Brakkon,  for  defendant. 

McCay.  J. 

Were  it  not  for  the  plea  of  the  defendant,  and  the  admis- 
sion of  record  there  made,  we  would  not  disturb  this  ver- 
dict. But  we  do  not  think  the  jury  had  a  right  to  disregard 
the  admission  in  the  plea.  The  plaintiffs  were  not  called 
upon,  as  the  case  stood,  to  make  out  a  case,  except  for  what 
they  claimed  over  and  above  the  admission.  To  permit  the 
jury  to  reject  this  is  to  entrap  the  plaintiffs;  so  long  as  this 
plea  stood  as  part  of  the  record,  there  was  no  dispute  as  to 
the  sum  admitted.  We  suppose  his  Honor,  the  Judge,  did 
not,  in  his  charge,  think  of  the  plea.  But  the  jury  were 
none  the  less  misled. 

Judgment  reversed. 


RoBEBT  N.  SuiFSOK,  et  al.j  plaintiff  in  error,  vs.  Jesse 

Wall,  defendant  in  error. 

^here  an  affidavit  is  made  for  the  removal  of  an  intruder,  in  possession 
oC  ^^d,  as  provided  by  the  Code,  it  is  the  duty  of  the  sheriff  to,  at  the 
earliest  practicable  day,  to  exhibit  the  affidavit  to  the  person  described 
therein,  as  being  in  possession  of  the  land,  and  to  tarn  such  person  out 
of  the  possession  thereof:  unless,  the  person  so  in  possession,  shall  at 
Oftce,  tender  to  the  sheriff  a  counter  affidavit,  stating  that  he  does,  in 
good  fiuth,  claim  a  Ugal  right  to  the*possession  of  said  land,  which  oath, 
Ure  sheriff  is  a  competent  officer  to  administer : 

Vol.  xll— 8. 
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Held  further,  that  if  the  person  in  possession  of  the  land,  does  not  at  once, 
tender  to  the  sheriff  such  counter  affidavit,  unless  prevented  by  the 
fraud  or  misconduct  of  the  sheriff  from  doing  so,  (which  does  not  ap- 
pear in  the  record  of  this  case,)  until  after  he  has  been  turned  out  of 
possession,  he  cannot  afterwards,  file  his  counter  affidavit,  so  as  to 
give  the  Court  jurisdiction  to  award  a  restitution  of  the  possession  of 
the  land,  under  the  provisions  of  the  Code. 

Intruders.  Before  Judge  Johnson.  Muscogee  Superior 
Court.     November  Term,  1869. 

On  the  3d  of  Feburary,  1868,  Robert  N.  Simpson  made 
an  affidavit  under  section  4000  of  Irwin's  Revised  Code,  to 
eject  Jesse  Wall  from  certain  premises  therein  described. 

On  the  11th,  of  said  mouth  the  sheriff  made  a  return 
upon  it,  stating  that  he  had  removed  Wall  and  bis  goods 
"from  the  houses  occupied  by  him*'  on  said  premises,  "per- 
mitting him  to  remain  on  the  land  upon  the  pledge  to  re- 
move therefrom  as  soon  as  the  creek  fell,  and  could  be 
crossed,"  and  that  he  "had  delivered  possession  of  said  houses 
and  lands"  to  Simpson.  On  the  12th  of  said  month,*  Wall 
made  a  counter  affidavit  under  said  section,  and  tendered  it 
to  the  sheriff^  with  a  view  of  being  reinstated  into  said  prem- 
ises, but  Martin,  the  sheriff,  would  not  restore  the  possession. 
Wall  moved  a  rule  against  Simpson  and  the  sheriff  requir- 
ing them  to  shew  cause  why  he  should  not  be  restored  to  the 
possession  of  said  premises,  averring  therein  substantially, 
that  he  did  bona  fide  claim  a  legal  right  to  the  possession 
thereof,  but  did  not  know  that  he  could  stop  said  proceeding 
by  a  counter  affidavit  till  next  day,  after  he  had  gone  to  Col- 
umbus and  consulted  counsel.  Simpson's  counsel  moved 
to  dismiss  said  case,  as  to  himself,  upon  the  ground  that  such 
rule  did  not  lie  against  a  private  citizen.  The  Court  over- 
ruled this  motion  and  ordered  them  to  answer.  Simpson 
answered  that  Jesse  Wall's  mother  died  in  1866,  that  said 
land  was  hers ;  that  Jesse  took  possession  of  it  after  his 
mother's  death ;  that  her  administrator  rented  the  premises 
to  him,  Simpson,  and  because  Jesse  Wall  would  not  give 
him  possession  he  sued  out  a  warrant  againt  him,  which  was 
met  by  a  counter  affidavit  of  Jesse  Wall's,  setting  up  that 
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he  had  rented  said  lands,  and  that  his  time  had  not  expired; 
that  Mrs.  Wall's  administrator  sold  said  premises  at  public 
outcry,  and  he,  Simpson,  bought  the  same,  and  afler  the  time 
fixed  by  Jesse  Wall  for  the  termination  of  his  pretended 
term,  sued  out  said  last  affidavit  bona  fide  to  get  possession, 
and  that  Jesse  Wall  did  not  pretend  to  have  any  right  there, 
but  simply  said  that  the  administrator  ought  not  to  have  sold 
the  land. 

The  sheriff  answered  that  he  went  with  Simpson  on  said 
premises  about  9  o'clock,  a.  m.,  and  tried  to  persuade  Wall's 
family  to  vacate  the  houses ;  that  after  waiting  an  hour  or  so, 
he  put  some  chairs  out,  when  Mrs.  Jesse  Wall  threw  scald- 
ing water  at  him,  saying  her  attorney  had  advised  her  to  re- 
sist any  effort  to  eject  her  from  the  houses ;  that  finally  Wall 
and  one  of  his  neighbors,  moved  out  the  goods  without  any 
intimation  of  any  claim  of  right  to  the  possession  of  said 
premises  being  made  by  Wall ;  that  he  acted  legally  and 
bona  fide.  These  answers  were  sworn  to.  Jesse  Wall's 
counsel  traversed  these  answers,  and  thereupon  a  trial  was 
bad.  Evidence  was  introduced  on  both  sides;  Wall  testified 
that  he  went  into  possession  of  said  premises  many  years  be- 
fore, living  with  his  mother,  and  undertook  to  prove,  by  the 
circumstances  of  said  renting  and  sale  by  the  administrator, 
that  there  was  a  fraudulent  combination  between  Simpson 
and  the  administrator  to  get  him  out  of  possession.  This 
evidence  as  to  fraud  came  in  over  the  objection  of  Simpson's 
counsel. 

Simpson  and  said  administrator,  as  witnesses,  testified  as  to 
said  renting  and  sale,  and  said  they  were  bona  fide.  Several 
witnesses  testified  that  Jesse  Wall  was  unworthy  of  belief  on 
oath.    Simpson's  deed  was  also  read  in  evidence. 

The  evidence  being  closed,  the  cause  was  argued  to  the 
jury.  Simpson's  counsel  were  treating  said  answers  as  evi- 
denoe,  when  this  was  objected  to.  Judge  Worrill,  then  pre- 
sidingy  snstained  the  objection,  stopped  Simpson's  counsel,, 
and  said  id  the  hearing  of  the  jury,  that  said  answers  were 
only  pleadings,  and  not  evidence.  Judge  Worrill  charged 
the  jury  that  they  had  nothing  to  do  with  the  title  to  said 
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premises,  that  the  simple  question  for  them  to  consider  was, 
whether  Wall  was  an  intruder  or  not;  that  by  law  lands  de- 
scend directly  to  the  heirs,  and  if  Wall  was  an  heir  he  was 
not  an  intruder.  Further,  he  charged  that  the  Act  provid- 
ing this  remedy  contemplated  a  reasonable  time  for  the  party 
to  make  his  defence,  and  if  the  sheriff  did  not  give  this  time 
they  must  find  for  Wall. 

The  jury  found  for  Wall.  Simpson's  counsel  moved  for  a 
new  trial,  upon  the  ground  that  the  Court  erred  in  compel- 
ling Simpson  to  answer  said  rule,  in  holding  that  his  and  the 
sheriff's  answers  were  not  evidence,  in  allowing  the  order  of 
the  Ordinary  and  sale  thereunder  to  be  attacked  by  parol 
testimony,  because  the  first  sentence  of  the  charge  was  erroo- 
ecus,  because  he  should  have  charged  that  Wall  was  an  in- 
truder as  against  a  purchaser  at  the  administrator's  sale,  and 
because  the  verdict  was  contrary  to  law,  and  the  evidence. 
This  rule  was  heard  by  Judge  Johnson,  after  he  succeeded 
Judge  Worrill.  He  refused  a  new  trial,  and  that  is  assigned 
as  error  on  said  grounds. 

Blanford  &  Thornton,  for  plaintiff  in  error. 
H.  L.  Bbnning,  James  Russell,  for  defendant. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below, 
is  the  overruling  the  motion  for  a  new  trial,  on  the  several 
grounds  specified  therein.  In  our  judgment,  according  to 
the  statement  of  facts  contained  in  the  record,  the  Superior 
Court  of  Muscogee  county  had  no  jurisdiction  to  hear  and 
determine  the  question  of  possession  under  the  4000th  section 
of  the  Code,  which  provides  for  the  removal  of  intruders 
from  the  possession  of  lands  and  tenements.  The  Superior 
Court  acquires  jurisdiction  in  such  cases  where  the  party  in 
possession  complies  with  the  terms  and  provisions  of  the 
Code,  that  is  to  say,  the  party  in  possession  of  the  land  must 
at  once  tender  to  the  sheriff  a  counter-affidavit  stating  that 
he  does  in  good  faith  claim  a  legal  right  to  the  possession  of 
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the  land  or  tenement.  There  was  no  counter-affidavit  ten- 
dered by  Wall  to  the  sheriff  until  the  next  day  after  he  was 
turned  out  of  the  possession  of  the  land,  which  the  sheriff 
properly  refused  to  receive  at  that  time.  There  is  no  pre- 
tense that  he  was  prevented  from  tendering  his  counter-affi* 
davit  at  the  proper  time,  by  the  fraud  or  misconduct  of  the 
sheriffy  so  as  to  make  the  officer  amenable  to  the  Court,  by 
way  of  a  rule,  to  show  cause  why  he  should  not  restore  him 
hack  into  the  possession  of  the  land.  The  Court  below  erred, 
in  our  judgment,  in  not  granting  a  new  trial,  and  setting 
aside  the  verdict. 

Let  the  judgment  of  the  Court  below  be  reversed. 


LoYD  R.  Hoops,  plaintiff  in  error,  vs.  Atkins,  Dukhah  & 

Company,  defendants  in  error. 

1.  When  an  instrument)  in  writing,  containing  a  legal  obligation  to  pay 
money,  is  sued  npon,  in  an  action  of  assumpsit,  and  is  set  forth  in  haec 
verbOj  or  according  to  its  tenor  and  effect,  the  declaration  is  not  de- 
marrable  under  our  statute,  though  the  instrument  may  be  called  a 
promissory  note,  when  it  is  not  such  technically. 

2.  An  obligation  to  pay  $500,  though  in  the  form  of  a  receipt,  which  is 
stamped  with  a  two  cent  stamp,  is  not  legally  stamped.  Under  the  Act 
of  Congress,  it  should  be  stamped  with  twenty-five  cents  before  it  is 
admitted  in  evidence. 

Pleadings.  Stamps.  Before  Judge  Johnson.  Muscogee 
Superior  Court.    February  Term,  1870. 

Atkins,  Dunham  &  Company,  in  a  regular  action  of  as- 
sumpsit against  Hoops,  averred  that  Hoops  owed  them 
$500  00  for  that,  on  the  19th  of  February,  1867,  Hoops 
made  and  delivered  to  them  '^  a  certain  instrument  in,  writing, 
commonly  called  a  promissory  note,  the  date  thereof  is  the 
day  and  year  aforesaid,  (and  which  is  now  here  to  the  Court 
showOy)  whereby  the  said  Hoops  acknowledged  to  have  re- 
oeived  of  your  petitioners,  on  said  day,  the  sum  of  $500  00, 
money  loaned  him  to  complete  the  payment  and  purchase  for 
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telegraph  line  from  Apalachicola  to  Marianna.     By  means 
whereof,"  etc. 

Hoop's  coansel  demurred  to  the  declaration  upon  the 
ground  that  said  described  paper  was  but  a  receipt,  had  none 
of  the  elements  of  a  promissory  note,  and  was  no  promise  to 
pay.  The  demurrer  was  overruled,  and  the  cause  went  to 
trial.  PlaintiflTs  counsel  tendered  in  evidence,  a  paper,  in 
these  words: 

"  Apalachicola,  March  2d,  1867* 
ReceiTed  of  Atkins,  Dnnham  ft  Company,  Four  Handred  Dollars, 
money  loaned  me  to  complete  the  purchase  of  a  telegraph  line  from  Apa- 
lachicola to  Marianna.  L.  R.  Hoops." 

It  was  stamped  with  a  two-cent  revenue  stamp  only.  It 
was  objected  to,  because  said  stamp  showed  it  was  intended 
only  for  a  receipt,  and  because  it  was  insufficiently  stamped 
for  a  nota  (No  notice  was  taken  of  the  variance  as  to  date.) 
The  Court  overruled  the  objection,  and  the  paper  was  read  as 
evidence.  The  jury  found  for  plaintiffs  $600  00,  with  in- 
terest and  costs.  Hoop's  counsel  say  the  Court  erred  in  over- 
ruling said  demurrer,  and  in  admitting  said  paper  as  evi- 
dence. 

R.  J.  MosES,  for  plaintiff  in  error. 

Peabody  &  Bbannon,  for  defendants. 

By  the  Court — Browjs^,  J.  C,  delivering  the  opinion. 

Section  3256,  of  the  Revised  Code,  declares  that,  '' Ordi- 
nary suits  in  the  Superior  Court,  shall  be  by  petition  to  the 
Court,  signed  by  plaintiff,  or  his  counsel,  plainly,  fully,  and 
distinctly,  setting  forth  his  charge  or  demand ;  and  no  want 
of  form  shall  be  cause  of  delay  if  this  article  is  substantially 
complied  with."  In  the  case  at  bar,  the  plaintiffs  set  forth 
the  instrument  in  writing,  upon  which  the  action  was  founded, 
according  to  its-tenor  and  effect,  correctly.  But  they  called 
it  a  promissory  note.  And  the  declaration  was  demurred  to, 
on  the  ground  that  it  was  not  a  promissory  note.  The 
Court  below  held,  that,  though  it  might  not  be  a   promis- 
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sory  note,  it  was  an  obligation  to  pay  money,  that  it  was  suf- 
ficiently described,  tliat  the  cause  of  action  was  plainly  and 
distinctly  set  forth  in  conformity  to  the  statute,  and  adjudged 
that  the  demurrer  be  overruled.  And  that  decision  is  as- 
signed as  error. 

\7e  do  not  think  this  instrument  is,  in  the  legal  sense,  a 
promissory  note,  (see  Revised  Code,  section  1732,)  and  we 
admit  that,  under  the  common  law  rules  of  pleading,  the  dec- 
laration was  demurrable.  But  we  think  it  was  sufficient, 
under  our  Code.  It  plainly  and  distinctly  set  forth  the 
cause  of  action,  and  that  is  all  that  is  required.  The  fact 
that  the  pleader  called  it  a  promissory  note  makes  no  dif- 
ference. As  it  is  correctly  set  forth,  and  contains  an  obli- 
gation to  pay  money,  we  hold  that  plaintiff  may  recover  up- 
on it  according  to  its  legal  effect,  no  matter  what  it  may  be 
called  in  the  declaration.  It  is  not  for  us  to  decide,  whether 
this  change  in  the  common  law  rule  of  pleading  is  wise  or 
unwise.  That  is  a  question  for  the  Legislature.  It  is  enough 
for  us,  to  reply  to  the  objector ;  ita  lex  aeripta  est  This  is 
only  an  objection  to  the  form  of  the  declaration,  and  "  no 
want  of  form  shall  be  cause  of  delay,"  if  the  statute  is  sub- 
stantially complied  with. 

Upon  the  other  point  made  by  the  bill  of  exceptions,  we 
think  the  Court  below  erred.  The  obligation  was  in  the 
form  of  a  receipt.  But  it  was  in  legal  effect,  an  obligation 
to  pay  $500  00,  money  loaned.  It  was  stamped  with  a  two- 
cent  revenue  stamp.  The  tax  required  on  such  an  instru- 
ment is  five  cents  on  every  $100  00.  Section  2,  Brightley's 
Digest,  page  269 ;  the  Act  of  Congress,  approved  13th  July, 
1866 ;  14  Statutes  at  Large,  page  143,  is  explicit,  that  *^  no 
deed,  instrument,  document,  writing,  or  paper,  required  by 
law  to  be  stamped,  which  has  been  signed,  or  issued,  with- 
out being  duly  stamped,  or  with  a  defiderU  stamp ;  nor  any 
copy  thereof,  shall  be  recorded,  or  admitted,  or  used  as  evi- 
d^ce,  in  any  Court,  until  a  legal  stamp,  or  stamps,  denoting 
the  amount  of  tax,  shall  have  been  affixed  thereto,  as  pre- 
scribed by  law."  This  instrument  was  stamped  with  a  de- 
ficient stamp;  and  the  Court  should  have  required  it  to  be 
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stamped  with  a  legal  stamp,  or  stamps,  denoting  the  amoant 
of  the  tax,  which  the  Act  of  Congress  requires,  before  he  per- 
mitted it  to  go  in  evidence. 
Judgment  reversed. 


A.  Gammell  &  Company,  plaintiffs  in  error^  vs.  Willlam 

K.  Schley,  defendant  in  error. 

A  livery  stable  keeper  bas,  under  oar  law,  a  lien  upon  the  horses  of  his 
customers  in  his  possession,  not  only  for  the  board  of  the  horses,  but 
for  other  accounts  against  the  customers,  in  the  line  of  the  liveiy  stable 
business,  and  this  lien  may  be  enforced  under  the  statute  for  enforcing 
steamboat  liens. 

Livery  Stable  Keeper's  lien.  Pleadings.  Before  Judge 
JoHNSOK.    Muscogee  Superior  Court,  November  Term,  1869. 

One  of  the  firm  of  A.  Grammell  &  Company,  on  the  13th 
of  April,  1867,  made  affidavit  before  the  Judge  of  the  County- 
Court,  of  said  county,  that  said  firm  "are  doing  a  livery 
stable  business  in  the  city  of  Columbus,  in  said  county,  and 
as  such  keepers  of  a  livery  stable,  William  K.  Schley,  of  said 
county,  was  a  patron  and  guest  of  said  firm,  and  as  such  is 
indebted  to  said  firm,  in  the  sum  of  $674  20,  which  amount 
is  now  due  for  the  hire  of  horses,  and  the  hire  of  buggies,  and 
for  the  board  of  horses  at  said  livery  stable,  and  that  the  said 
William  K.  Schley,  has  now  in  the  possession  of  said  firm, 
as  such  keepers  of  a  livery  stable,  two  horses,  one  a  bay  mare, 
and  the  other  a  sorrel  mare,  and  that  the  larger  portion  of 
the  amount  due  as  above  set  forth,  are  the  reasonable  charges 
of  said  firm,  as  said  keepers  of  a  livery  stable,  for  the  board 
of  said  horses,  and  for  the  hire  of  buggies  to  use  with  said 
horses,  and  the  remainder  is  for  the  hire  and  board  of  other 
horses  of  said  William  K.  Schley .''  The  affidavit  concluded 
with  an  averment  of  a  demand  and  refusal  of  payment  within 
twelve  months.  Thereupon,  the  County-Judge  ordered  his 
Clerk  to  issue  a^.  /a.,  in  favor  of  said  firm  against  Schley, 
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to  be  levied  on  said  two  mares.  It  was  so  issued  and  levied 
npoD  said  mares  and  a  set  of  harness.  Schley  filed  an  affi- 
davit averring  that  said  fi.  fa.,  was  proceeding  illegally^ 
becaose  it  was  levied  upon  said  harness,  because  plaintiffs 
claimed  in  their  affidavit  a  lien  as  livery  stable  keepers,  and 
an  uncertain  part  of  their  claim  is  predicated  upon  a  charge 
for  horse  hire  and  bu^y  hire,  and  not  for  things  deposited 
with  the  firm;  because  there  is  no  bill  of  particulars  attached 
to  said  affidavit,  and  therefore,  it  can  not  be  seen  for  what 
part  of  said  demand  the  firm  has  a  lien  on  said  mares,  and 
because  Grammell  was  indebted  to  him  in  a  larger  sum  than 
plaintifis'  demand,  and  agreed  that  his  private  debt,  should 
discharge  the  firm  debt,  and  therefore  he  owes  the  firm 
nothing. 

When  this  oath  of  illegality  came  up  for  hearing,  the  at- 
torney for  the  firm  moved  to  dismiss  it,  upon  what  grounds 
does  not  appear.  The  Court  overruled  the  motion,  and  ordered 
the  fi.  fa.  quashed,  and  dismissed  the  case  at  the  cost  of  the 
firm.     This  order  and  dismissal  are  assigned  as  error. 

Peabody  &  Bbannon,  for  plaintiffs  in  error,  claimed  the 
lien  under  Irwin's  Code,  sections  2096,  2097 ;  7  Car.  &  P., 
68 ;  30  G^a.  R,  474.  The  affidavit  is  full  enough  :  Section 
1969,  Irwin's  Coda 

Ramsey  &  Ramsey.    M.  H.  Blanford,  for  defendant. 

McCay,  J. 

The  lien  of  livery-stable  keepers,  is,  by  our  Code,  placed 
upon  the  same  footing  as  that  of  an  inn^ keeper.  Code,  sec- 
tion 2037.  It  seems  to  be  well  settled,  by  the  authorities, 
that  this  lien  extends  in  favor  of  any  account  in  the  line  of 
the  inn-keeper's  business.  A  livery-stablekeeper  hires  horses 
and  buggies  and  drivers,  as  well  as  feeds  horses,  and  we 
see  no  reason  for  confining  his  lien  to  the  account  for  feeding 
the  horses  of  the  defendant  below. 

Taking  the  two  sections  of  the  Code  together,  sections 
2096  and  2097,  with  the  well  settled  rule,  as  to  the  lien  of 
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an  ion-keeper,  we  think  it  plain  that  the  lien  of  the  liverj- 
man,  upon  any  property  of  the  customer,  in  his  possession,  as 
a  stable-keeper,  is  good,  not  only  for  the  board  of  the  horse, 
but  for  any  account  in  the  line  of  the  business. 

We  do  not  say  this  whole  account  conies  within  this  rule ; 
that  is  a  question  of  fact.  All  we  decide  is,  that  upon  its 
face,  this  proceeding  was  good,  and  ought  not  to  have  been 
dismissed. 

Judgment  reversed. 


Thomas  Ragland,  administrator,  plaintiff  in  error,   vs. 
M.  Barringer,  et.  al.^  defendants  in  error. 

Where  a  statute  required  the  Governor  to  issue  a  proclamation,  and  he 
did  it,  and  that  proclamation  was  used  as  evidence  in  a  cauflCi  it  was 
not  necessary  to  set  out  the  proclamation  in  the  bill  of  exceptions.  The 
Courts  will  take  judicial  notice  of  its  contents. — Brown.  G.  J.  dissent- 
ing. (R.  ^eeend  of  Report.)  The  Act  of  80th  November,  1860, 
which  provided  for  the  suspension  of  the  Statute  of  Limitations,  during 
the  suspension  ot  specie  payment  by  the  Banks,  (which  fact  of  the  sus- 
pension of  the  Banks,  was  to  be  made  known  by  the  proclamation  of  the 
Governor,)  did  not  suspend  the  Statute  of  Limitations  from  the  date  of 
that  Act,  but  from  the  date  of  the  Governor's  proclamation,  which  was 
made  on  the  18th  of  December,  1860,  proclaiming  the  fact  that  the 
Banks  had  suspended  specie  payments,  in  accordance  |with  the  terms 
and  provisions  of  that  Act. 

Statute  of  Limitations.  Bill  of  Exceptions.  Before  Judge 
Johnson.    Muscogee  Superior  Court.  February  Term,  1870. 

In  1867,  Ragland,  as  administrator,  de  bonis  nonj  of  George 
W.  Hardwick,  sued  Barringer,  et.  al,,  upon  their  joint  and 
several  promissory  note,  payable  to  himself,  as  such,  dated 
December  15th,  1853,  and  due  twelve  months  after  date. 
They  pleaded  the  Statute  of  Limitations.  At  the  trial,  plain- 
tiff's attorney  read  in  evidence  the  note,  and  closed. 

Defendant's  counsel  read  the  proclamation  of  the  Grover- 
nor  of  Georgia,  issued  in  reference  to  the  suspension  of  specie 
payments  by  the  Banks  of  Savannah,  Macon  and  Augusta, 
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dated  December  18th,  1860.  Plaintiff's  attorney  then  offered 
to  prove^  by  a  witness,  that  said  Banks,  or  some  of  them,  sus- 
pended specie  payments  before  the  15th  of  December,  I860. 
Defendant's  counsel  objected  jupon  the  ground  that  the  date 
of  said  suspension  was  fixed  by  said  proclamation.  The  ob- 
jection was  sustained.  The  evidence  being  closed,  the  Court 
charged  the  jury  that  the  Statute  of  Limitations  was  suspended 
in  this  State,  on  the  18th  of  December,  1860,  and  that  if 
they  believed  that  more  than  six  years  elapsed  from  the  ma- 
turity of  said  note,  up  to  the  18th  of  December,  1860,  they 
should  find  for  the  defendants. 

The  jury  found  for  defendants.  Plaintiff's  attorneys  say 
the  Court  erred  in  rejecting  said  witness,  and  in  charging  as 
he  did. 

After  stating  that  the  plaintiff's  counsel  read  in  evidence 
said  note,  and  closed,  the  recital  in  the  bill  of  exceptions 
was :  '^  Defendant's  counsel  then  read  to  the  Court  and  jury, 
the  proclamation  "  of  the  Governor,  etc.  The  proclamation 
was  not  set  out,  except  as  stated.  Counsel  for  defendants  in 
error,  moved  to  dismiss  the  bill  of  exceptions,  because  said 
proclamation  was  not  copied  in  the  bill  of  exceptions.  The 
Court  (Brown,  C.  J.  dissenting,)  overruled  the  motion  upon 
the  ground  that  it  was  a  matter  of  which  judicial  notice  would 
be  taken.  Attorneys  for  plaintiff  in  error,  said,  in  fact,  it 
was  not  read  to  the  jury,  but  to  the  Judge  only. 

Peabody  &  Brannok,  Smith  &  Alexander,  for  plain- 
tiff in  error,  relied  upon  the  verbiage  of  said  proclamation, 
and  on  Brian,  ex.,  et.  al.y  va.  Banks,  38th  Ga.  R.,  301. 

Ikqbam  &  Crawford.    R.  J.  Moses,  for  defendants. 

Warner,  J. 

The  errors  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  rejecting  the  evidence  offered,  to  prove  that 
the  banks  had  suspended  specie  payments  before  the  15th 
day  of  December,  1860,  and  to  the  charge  of  the  Court  to 
the  jury,  in  regard  to  the  Statute  of  Limitations,  as  set  forth 
in  the  record.    Both  questions  depend  on  the  construction  of 
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the  Act  of  the  General  Assembly  of  the  30th  November^ 
1860.  That  Act  authorized  the  banks  to  suspend  specie 
payments  until  the  1st  of  December,  1861.  The  4th  section 
of  that  Act  providesy  that  in  thd  event  of  suspension  of  specie 
payment  by  any  of  the  banks  of  Savannah,  Augusta,  and  At- 
lanta, that  fact  shall  be  made  known  by  the  proclamation  of 
the  Governor.  The  proclamation  of  the  Governor,  annoano- 
ing  the  fact  of  suspension,  in  accordance  with  the  terms  and 
provisions  of  the  Act,  is  dated  on  the  18th  day  of  December, 
1860.  The  Act  further  provides,  that  the  Statute  of  Limi- 
tations shall  cease  to  run  against  any  debt  during  the  sas- 
pension  of  said  banka  At  what  time  did  the  banks  legaily 
suspend  specie  payment,  under  the  Act,  so  as  to  legally  sus- 
pend the  running  of  the  Statute  of  Limitations  ?  In  onr 
judgment,  the  statute  was  legally  suspended  from  rnnning, 
from  the  time  the  fact  of  suspension  of  the  banks  was  legally 
made  known  by  the  proclamation  of  the  Governor,  on  the 
18th  day  of  December,  1860,  as  required,  and  directed  bj 
that  Act. 

In  Brian  vs.  Banka,  38th  Greorgia  Reports,  page  300,  the 
question  now  made,  was  not  involved  or  considered,  nor 
was  the  attention  of  the  Court  called  to  it  on  the  argu- 
ment of  that  case ;  although,  it  is  stated  in  general  terms,  in 
giving  a  history  of  the  several  Acts  suspending  the  running 
of  the  Statute  of  Limitations  in  the  written  opinion,  ^^that 
the  Act  of  1860  suspended  the  running  of  the  Statute  of  Lim- 
itations for  one  yearJ'  The  Act  of  1860,  according  to  the 
construction  which  we  now  give  to  it,  (and  which  we  should 
then  have  given  to  it,  had  our  attention  been  called  to  the 
question,  as  being  in  any  way  material  in  that  case,)  does  not 
suspend  the  running  of  the  Statute  for  one  year^  but  only 
from  the  18th  day  of  December,  1860,  until  the  1st  day  of 
December,  1861,  lacking  about  eighteen  days  of  being  one 
whole  year.  According  to  the  construction  which  we  have 
given  to  the  Act  of  1860,  there  was  no  error  in  the  Court 
below  in  rejecting  the  evidence  offered,  or  in  the  charge  of  the 
Court  to  the  jury 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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R.  L.MoTT,  plaintiff  in  error,  vs.  Hall,  Moses  &  Company, 

defendants  in  error. 

1.  If  a  plaintiflT  strikes  the  name  of  one  joint  defendant  from  the  declara- 
tion on  the  trial,  because  he  has  failed  to  prove  his  joint  liability,  the 
other  defendant  may  then  file  a  plea  in  abatement  if  he  wishes  to  show 
that  the  person  whose  name  is  so  stricken  is  jointly  liable.  Bat  if  de- 
fendant joins  in  the  plea  with  the  person  stricken,  the  names  of  two 
other  persons,  alleging  that  they  are  also  jointly  liable,  when  such  plea 
as  to  them  could  only  have  been  filed  under  the  statute  at  the  first  term, 
such  plea,  as  a  whole,  is  bad,  and  it  was  not  error  in  the  Court  to  refuse 
to  entertain  it. 

2.  The  custom  of  any  business  or  trade  is  binding  when  it  is  of  such  uni- 
versal practice  as  to  justify  the  conclusion  that  it  became,  by  implica- 
tion, a  part  of  the  contract. 

3.  Wben  a  great  number  of  questions  are  asked  in  a  single  cross  Inter- 
rogatory, this  Court  will  not  scan  the  answers  as  closely  as  if  such  were 
a  separate  Interrogatory.  In  such  case,  if  the  whole  answer,  taken  to- 
gether, is  a  substantia)  reply  to  the  whole  I^nterrogatory,  it  will  be  held 
to  be  sufficiently  full,  though  each  question  is  not  separately  answered. 

Pleadings.  Evidence.  Interrogatories.  Before  Judge  John- 
son. Muscogee  Superior  Court.  November  Adjourned 
Term,  1869. 

Hal],  Moses  &  Company,  brought  complaint  against  Mott, 
and  Loyd  Bowers,  as  "joint  owners  of  steamer  River  Bride," 
upon  the  following  promissory  note : 

'^  Columbus,  Georgia,  May  1,  1S61. 
$C84  19. 

Sixty  days  after  date,  we  promise  to  pay  to  Hall,  Moses  &  Company, 

or  order,  Six  Hundred  and  Eighty- four  19- 100  Dollars,  value  received. 

Steimer  Biter  Bride  and  Owners. 

per  Sam.  Bennett." 

In  October,  1867,  a  plea  was  filed  as  follows:  "  And  now, 
at  the  first  term  of  said  Court,  comes  the  defendant  and  de- 
fends the  wrong  and  injury,  "  when,  etc.,  and  *  *  * 
says  that  defendants  did  not  sign  or  execute  the  note  sued  on, 
nor  did  they  authorize  any  one  else  to  do  so  for  them,  and 
this  they  are  ready  to  verify ;  wherefore  they  pi*ay, "  etc. 
This  plea  was  sworn  to  by  Bowers  only.  Subsequently,  de- 
fendant's attorneys  confessed  judgment,  reserving  the  right 
of  appeal,  and  defendants  jointly  appealed. 
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At  November  term,  1868,  their  attorneys  pleaded  the  gen- 
eral issue^  that  the  note  was  given  '^  for  Confederate  monej, 
and  to  be  paid  in  that  currency,  said  currency  having  been 
issued  by  a  power  in  rebellion  against  the  lawful  government 
of  the  United  States,  and  is  therefore  void ;"  and  claimed  also 
the  benefit  of  the  Relief  Act  of  1868.  This  plea  was  not 
sworn  to  by  either  defendant. 

At  November  adjourned  term,  the  parties  went  to  trial. 
Defendant's  counsel  demurred  to  the  declaration,  upon  what 
ground  does  not  appear  from  the  record.  The  demurrer 
was  overruled. 

Plaintiff's  counsel  took  Interrogatories  of  said  Bennett,  to 
prove  the  execution  of  said  note,  etc.  To  these  Interrogato- 
ries, defendant's  counsel  had  attached  five  cross  Interrogato- 
ries, covering,  say  two  pages  of  fools-cap  paper,  and  each  di- 
vided into  several  questions.  (The  words  of  them  are  not 
necessary  here.)  And  before  going  to  the  jury,  defendant's 
counsel  had  filed  the  following  written  objections  to  said  In- 
terrogatories : 

The  last  question  in  2d  Interrogatory,  the  2d  in  3d  Inter- 
rogatory, the  last  in  5th,  the  9th  and  10th,  in  first  cross  In- 
terrogatory, the  4th,  5th,  8th  and  9th,  in  the  3d  cross  Inter- 
rogatory, and  the  1st  in  the  5th  cross  Interrogatory,  are  not 
answered.  It  does  not  appear  where  the  commission  was 
executed ;  witness  swears  that  he  does  not  testify  from  any 
memorandum,  and  yet  a  memorandum  is  attached  to  the 
answers,  and  is  unidentified,  and  was  not  there  when  the 
Interrogatories  were  crossed  ;  since  the  crossing  of  the  Inter- 
rogatories, without  consent  or  knowledge  of  defendant's  coun- 
sel, ''  Woodville,  Ala.,''  was  interlined  in  the  Interrogatories, 
whereby  defendant  was  prevented  from  naminga  commissioner, 
as  he  wonld  have  done  had  said  words  been  inserted.  The 
answers  b^an,  ''  State  of  Alabama,  Henry  county.  By  vir- 
tue," etc  The  memorandum  alluded  to,  was  certain  figures 
showing  that  a  note,  account,  bills,  etc,  had  been  added  to- 
gether, and  then  interest  was  added  thereto,  and  the  amount 
was  $684  19.  Before  the  trial  began,  the  Court  overrated 
said  objections. 
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Plaintiff's  counsel  tendered  these  Interrogatories  as  evidence^ 
and  they  were  again  objected  to  on  said  gronnds^  but  the 
Court  had  them  read  to  the  jury.  Bennett  therein  testified 
that  as  clerk  of  said  steamer,  he  signed  said  note  by  the  ver* 
bal  order  of  the  Captain,  Pendergrast,  who,  he  said  made  the 
settlement,  and  found  $684  19  due  plaintiffs;  that  this  was 
the  usual  way  of  settling  when  the  boat  was  out  of  funds ; 
tiiat  the  note  was  given  for  material  to  build  and  repair  the 
steamer.  Then  plaintiff's  counsel  offered  said  note  as  evi- 
dence. It  was  objected  to,  (upon  what  ground  does  not  ap- 
|)ear,)  the  objection  was  overruled,  and  the  note  was  read  to 
the  jury. 

A  witness  was  then  put  up,  and  was  asked,  "  What  was 
the  custom  of  boats  upon  the  Chattahoochee  river,  as  to  sign- 
ing notes  for  debts  of  the  boat  ?  "  This  was  objected  to,  but 
was  allowed.  The  ground  of  objection  does  not  appear.  The 
witness  answered  that  it  was  an  universal  custom  for  the  last 
thirty  years,  for  the  clerks  to  sign  notes  similar  to  the  one 
aforesaid,  for  the  running  expenses  of  boats,  but  it  was  not 
customary  to  sign  them  for  the  building  of  the  boat,  or  for  a 
building  and  repair  account,  except  by  direction  of  the  Cap- 
tain. The  witness  was  then  asked  who  were  the  owners  of 
said  boat.  This  was  objected  to  upon  the  ground  that  the 
registry  was  higher  evidence  of  that.  The  objection  was 
overruled  and  witness  answered  that  said  Mott,  James  Pen- 
dergrast,  and  said  Bennett  were  the  owners,  that  he  did  not 
know  that  Bowers  was  an  owner. 

Here  plaintiff's  counsel  took  an  order  dismissing  his  cause 
as  to  Bowers.  Then  defendant's  counsel  asked  leave  to  file  a 
plea  in  abatement,  for  the  non-joinder  of  Bowers,  Bennett  and 
Pendergrast,  as  owners,  and  stated  that  counsel  only  learned 
that  Bennett  and  Pendergrast  were  owners,  by  said  testimony 
just  then  delivered.  The  Court  refused  to  allow  said  plea 
filed. 

After  argument,  the  Court  charged  the  jury  that  the  simple 
appointment  of  a  clerk  upon  a  steamboat,  did  not  give  him 
authority  to  sign  a  note  for  the  owners,  but  if  the  evidence 
showed  that  the  owners  knew  of  a  custom  of  clerks  to  sign 
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notes  in  the  name  of  the  owners  of  steamboats  on  the  Chatta- 
hoochee river,  and  knowing  this  custom,  became  owners  of  a 
steamboat  engaged  in  this  trade,  the  jury  might  consider  these 
facts,  in  connection  with  the  other  '^jastimooj,  and  find 
whether  the  clerk  had  authority  to  sign  ^'  notes  for  said  de- 
fendants ;"  that  though  this  suit  was  begun  against  Mott  and 
Bowers,  as  joint  owners  of  the  steamer  Biver  Bride,  plaintiffs 
had  a  right  to  dismiss  as  to  Bowers,  and  proceed  trains! 
Mott  alone.  The  jury  found  for  plaintiffs,  against  Mott,  for 
the  principal  and  interest  of  the  note,  and  costs.  Defendant's 
counsel  moved  to  arrest  the  judgment,  upon  what  ground 
does  not  appear.  The  Court  overruled  the  motion,  thereupon 
defendant's  counsel  filed  his  bill  of  exceptions,  and  says  the 
Court  erred  in  overruling  said  demurrer,  said  objectiona  to 
said  Interrogatories  and  to  said  questions  to  the  witness  who 
testified  from  the  stand,  in  allowing  plaintiffs  to  dismiss  as  to 
Bowers  and  go  on  against  Mott  alone,  in  refusing  to  allow 
said  plea  in  abatement  to  be  filed,  erred  in  his  charge,  and  in 
refusing  to  arrest  the  judgments 

B.  J.  Moses,  for  plaintiff  in  error,  as  to  variance,  cited 
9th  Ga.,  208 ;  As  to  the  Interrogatories,  Code,  sees.  3832, 
3831,  3828;  5  N.  H.,  98;  6th  Ga.,  429;  14th,  74.  As  to  mas- 
ter's authority  to  bind  owners,  10th  Met,  £.,  385;  10th 
Stark,  27;  2d,  428 ;  4th  Bald,  452 ;  Cowp.,  636;  7th  T.  E. 
312,  431 ;  7th  Price,  592;  Tenterden  on  Ship'g,  116  ;  Story 
on  Agency,  122 ;  42d  E,  C.  L.,  431,  743 ;  6th  M.  and  W.,  138 ; 
7th,  599.  As  to  evidence  of  custom,  10th  Met.,  168 ;  8th, 
433-9;  23d  Peck,  303;  9th  Cush.,  343;  8  Wend,  498.  As  to 
the  plea,  12th  Met.,  267;  35th  Ga.,  73;  13th  M.  and  W.,  494, 
504.  As  to  arrest  of  judgment,  24th  Ga.,  415;  5  Burr,  1614; 
10th  Pick,  284;  5  B.  and  P.,  454. 

PEA.BODY  <fe  Brankox,  for  defendant,  said  plea  is  several ; 
1st  Chitty,  56  >.    As  to  variance,  1st  Chitty,  46. 
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By  the  Court — Brown,  C.  J,,  delivering  the  opinion.**" 

In  this  case,  Mott  and  Bowers  were  sued  jointly  on  the 
note  as  owners  of  the  boat.  Bowers  in  his  own  proper  person 
filed  a  plea,  and  was  sworn  to  it,  denying  that  the  defendants 
ever  made  the  note  or  authorized  any  one  to  make  it.  The 
plea  commences  thus :  "  and  now  comes  the  defendant,  and 
defends,  etc.,  and  says  that  defendants  did  not  make,''  etc., 
and  it  is  signed  by  Bowers  alone.  We  hold,  this  was  a  plea 
by  Bowers  only,  and  not  by  Bowers  and  Mott.  If  it  had 
been  signed  by  both,  or  by  counsel  for  both,  and  sworn  to 
by  one,  we  do  not  decide  that  it  would  not  have  been  suffi- 
cient, as  the  defendants  were  sued  as  joint  contractors.  But 
such  was  not  the  case. 

Section  3402  of  the  Revised  Code  enacts  that,  ^'  no  person 
shall  in  his  plea  or  answer  be  permitted  to  deny  any  deed, 
bill,  single  or  penal  bond,  note,  draft,  receipt,  order,  or  other 
instrument  in  writing,  which  is  the  foundation  of  the  action, 
unless  he  shall  make  affidavit  of  the  truth  of  such  plea  or 
answer,  at  the  time  of  filing  the  same.  The  note  in  this  case 
was  the  foundation  of  the  action,  and  though  Mott's  name 
did  not  appear  upon  it,  he  was  sued  upon  it  as  one  of  the 
owners  of  the  boat,  and  therefore  as  one  of  the  makers.  He 
did  not  file  any  plea  under  oath,  denying  that  he,  or  any  one 
€M(horized  by  him,  made  the  note,  and  it  was  not,  therefore, 
necessary  for  the  plaintiffs  to  do  more  than  produce  the  note 
in  evidence,  to  entitle  them  to  a  judgment  against  him,  as  he 
set  np  no  sufficient  defence. 

On  the  trial,  plaintiffs  failed  to  prove  that  Bowers,  who 
had  filed  the  plea  under  oath,  was  one  of  the  owners  of  the 
v^essel,  and  they  struck  his  name  from  the  declaration  by  way 
of  amendment. 

The  defendant  Mott,  who  alleged  that  Bowers  was  a  joint 
o^mer,  then  tendered  a  plea  in  abatement,  on  the  ground  that 
Sowers,  a  joint  owner  and  contractor,  was  not  a  party  to  the 
suit.  If  this  plea  had  been  tendered  as  to  Bowers  alone  we 
think  it  would  have  been  admissible,  though  not  filed  at  the 
term,  as  required  by  Section  3401  of  the  Code,  as  it 

Vol.  xli.-  9. 
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could  not,  from  the  nature  of  the  ease,  have  been  filed  sooner. 
But  the  plea  was  not  tendered  in  this  shape.  It  was  a  plea 
that  Bowers,  Pendergrast  and  Bennett,  were  all  joint  owners 
and  contractors,  which  fact  it  is  said  was  not  known  to  de- 
fendants' counsel  till  that  term  of  the  Court.  It  may  be 
true,  that  the  counsel  did  not  know  anything  of  the  interest 
of  Pendergrast  and  Bennett,  till  that  term  of  the  Court.  But 
Mr.  Mott  must  be  presumed  to  have  known  at  the  first  t«rm 
whether  Pendergrast  and  Bennett  were  or  were  not  joint 
owners  and  contractors  with  him ;  and  as  he  did  not  file  the 
plea  in  abatement  as  to  them  at  the  first  term,  he  was  too 
late  at  the  trial  term.  And  as  he  joined  Bowers,  Pender- 
grast and  Bennett,  all  in  the  same  plea,  and  it  was  bad  as  to 
the  two  last,  it  was  bad  as  a  whole,  and  the  Court  did  not 
err  in  refusing  to  entertain  it. 

The  witness  Stamper  swore  that  it  was  the  universal  cus- 
tom, for  the  last  thirty  years,  for  clerks  to  sign  notes  similar 
to  the  one  offered  in  evidence,  for  the  necessary  expenses  of 
boats  on  the  river,  but  it  was  not  customary  to  sign  them  for 
the  building  of  the  boat,  or  for  a  building  and  repair  account, 
except  by  direction  of  the  Captain,  Bennett,  the  clerk, 
swears  he  signed  this  note  by  authority  of  the  Captain.  It 
is  objected  that  the  defendant  was  not  bound  by  this  custom, 
and  that  this  evidence  should  have  been  ruled  out  We 
think  the  evidence  was  admissible.  The  custom  of  a  business 
or  trade  is  binding  when  it  is  of  such  universal  practice  that 
it  becomes  by  implication  a  part  of  the  contract.  If,  as  the 
witness  stated,  it  had  been  the  universal  practice  for  thirty 
years,  for  clerks  to  make  notes  for  necessary  expenses,  and  to 
make  contracts  by  direction  or  authority  of  the  Captain  for 
building  or  repair  account,  we  think  the  owners  of  this  boat 
are  presumed  to  have  had  knowledge  of  that  custom,  and  to 
have  given  the  clerk  of  their  boat,  by  implication,  authority 
to  make  such  contracts  as  were  universally  made  by  other 
clerks  of  other  boats  running  on  the  same  river. 

We  can  not  say  that  there  was  no  cause  of  objection  to 
the  answers  to  the  cross-interrogatories,  for  wapt  of  sufficient 
fullness.     But  as  the  case  was  made  out  by  the  note  against  J 
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Mott,  we  will  not  grant  a  new  trial  on  that  account.  There 
were  a  great  many  questions  propounded  in  the  same  Inter- 
rogatory, and  some  of  them  were  not  fully  answered.  We 
will  state  here,  however,  that  in  such  case  the  Court  will  not 
scan  the  answers  as  closely  as  if  each  question  were  a  separate 
Interrogatory.  If  the  whole  answer,  taken  together,  is  a  sub- 
stantial reply  to  the  whole  Interrogatory,  though  each  sepa- 
rate question  in  it  may  not  be  separately  answered,  we  will 
hold  it  sufficient. 

Upon  the  whole,  we  are  satisfied  the  judgment  of  the  Court 
below  should  be  affirmed. 


Allen  C.  McGehee,  plaintiff  in  error,  va.  Mason  J.  Jones 

d,  al.  defendants  in  error. 

Id  a  sail  on  a  partnersliip  contract  against  the  administration  of  a  de- 
ceased partner  and  the  surviving  partner,  the  other  party  to  the  con- 
tract maj,  notwithstanding  the  death  of  one  of  the  partners,  be  a  wit- 
ness, if  it  appear  that  the  contract  was  made  with  the  surviving  part- 
ner, or  with  both  the  partners  actually  present  and  engaging  in  the 
transaction,  and  this  is  especially  so  if  the  surviving  partner  has  himsell 
been  sworn  a«  a  witness. 

Party  as  Witness.     Slave  Note.     Before  Judge  Johnson. 

Muscogee  Superior  Court.     November  Term,  1870. 

• 

Jones  sued  Elizabeth  Hatcher,  as  executrix  of  Samuel 
Hatcher,  and  Allen  C.  McGehee,  upon  a  promissory  note  for 
$1,500  00,  made  the  28th  of  January,  1860,  due  1st  Novem- 
ber, 1860,  by  Porter  Ingram,  to  Hatcher  &  McGehee,  and  by 
them  endorsed  in  blank.  McGehee  pleaded  the  general  issue, 
that  said  Hatcher  &  McGehee  was  a  firm,  engaged  solely  in 
selling  slaves,  and  that  said  endorsement  was  made  outside  of 
said  business,  without  McGehee's  knowledge  or  consent,  or 
siibseqaent  ratification,  and  that  the  consideration  of  said  en- 
dorsement was  a  slave.  Mrs.  Hatcher  filed  no  plea.  On  the 
trial  plaintiflTs  attorneys  read  said  note  as  evidence,  and 
dosed. 
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Defendant's  counBel  introduced  said  McGehee^who  testified 
that  the  consideration  of  said  note  was  a  slave ;  that  he  was 
a  member  of  said  firm ;  he  did  not  know  tlie  note  was  sold, 
but  supposed  it  to  be  last ;  that  Ingram  came,  at  the  matu- 
rity of  the  note,  and  paid  it  off  to  him  in  Confederate  money, 
and  since  the  surrender,  Ingram  told  him  Jones  held  said 
note,  with  the  firm's  endorsement  on  it ;  that  he  afterwards 
saw  Jones,  in  1865,  and  Jones  said  that  said  firm  sold  him  a 
slave,  he  was  dissatisfied  because  the  slave  ran  away,  and,  in 
November,  1860,  took  the  slave  to  Hatcher,  and  Hatcher 
endorsed  said  note,  and  delivered  it  to  him,  Jones,  and 
Hatcher  took  back  the  slave. 

In  rebuttal,  plaintiff's  counsel  offered  the  testimony  of 
plaintiff,  taken  by  Interrogatories,  in  which  he  testified  that 
he  got  said  note  about  the  1st  of  March,  1860 ;  that  he  holds 
it  as  guardian  of  E.  S.  Jones,  a  minor ;  that  he  bought  it 
from  Hatcher  &  McGhee,  at  ten  per  cent,  discount,  paying 
therefor  bank  bills  which  belonged  to  said  minor ;  that  both 
of  the  firm  were  present  when  he  made  the  payment,  and 
endorsed  the  note  only  because  Jones  did  not  know  Ingram's 
ability;  that  one  Cobb,  an  employee  of  the  firm,  was  also 
present ;  that  nothing  was  said  to  him  as  to  the  consideration 
of  said  note,  and  he  did  not  know  what  was  its  consideration, 
and  that  he  did  not  remember  the  conversation  which  McGehee 
had  testified  to.  This  testimony  was  objected  to  because 
Hatcher  was  dead.  The  objection  was  overruled  and  the  tes- 
timony was  read. 

The  Court  charged  the  jury  that  if  the  consideration  of  the 
endorsement  was  a  slave,  they  should  find  for  defendants ; 
but  if  the  firm  had  sold  Jones  a  slave,  and  Jones  had  some 
objection  to  the  slave,  and  a  difficulty  arose,  and  the  firm 
took  the  slave  back,  by  way  of  compromise,  and  in  consid- 
eration of  the  firm's  liability,  incurred  in  selling  said  slave, 
endorsed  said  note,  they  should  find  for  plaintiff.  The  jury 
found  for  the  plaintiff.  Defendant's  counsel  say  that  the 
Court  erred  in  admitting  Jones'  testimony,  and  in  said  charge. 

Blanford  &  Thorn^ion.  J.  M.  Russel^  for  plaintiff  in 
error. 
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Peabody  &  Bbannon,  for  defendant,  relied  on  37th 
Ga.  R,  586,  623;  36th  522,  as  to  Jones'  testimony,  and 
ou  Dever  vs.  Akin,  39th  Ga«  B.^  as  to  the  charge. 

McCa  Y,  J. 

We  do  not  think  this  objection  to  the  competency  of  the 
witness  comes  within  the  exception  to  the  Evidence  Act  of 
1866.  The  reason  for  excluding  a  party  whose  opponent  is 
dead,  13  evidently  because  he  cannot  be  confronted  by  the 
other  party.  In  this  case  the  witness  is  called  to  testify  to 
facts  occurring  between  him  and  the  survivor  of  the  partner- 
ship. The  sole  reason  for  the  exception  here  fails.  The 
|)arty  in  living,  with  whom  the  contract  was  made,  and  is  not 
only  ready  to  confront  his  opponent,  but,  as  the  fact  is,  he 
has  been  sworn.  It  would  be  unfair  to  admit  McGehee  and 
exclude  Jones.  It  would  be  using  the  exception  for  the  very 
purpose  it  was  intended  to  prevent,  to-wit :  letting  in  a  party 
as  a  witness,  when  it  was  impossible  that  his  opponent  could 
tell  his  tale. 

The  spirit  of  the  law  is  to  throw  down  the  old  barriers,  ex- 
cept in  cases  where  each  party  cannot  be  met  by  his  oppo- 
nent. We  think  the  intention  of  the  law  is  best  met,  in  a 
case  like  this,  by  letting  both  parties  be  heard. 

Judgment  affirmed. 


Charles  T.  Holmbs,  plaintiflF  in  error,  vs.  Booher,  Fee 

&  Company,  defendants  in  error. 

A  motion  was  made  for  a  new  trial,  on  the  ground  that  there  was  no  ev- 
idenee  to  support  the  verdict,  and  it  appearing  from  the  evidence  con- 
tained in  the  record  that  there  was  sufficient  evidence  to  support  it, 
uid  no  error  in  the  charge  of  the  Court  to  the  jury : 

HM^  That  this  Court,  in  accordance  with  its  repeated  rnlings,  will  not 
interfere  with  the  discretion  of  the  Court  below  in  refusing  to  grant  a 
Dew  trial,  and  that  ten  per  cent,  damages  be  awarded,  as  provided  by 
the422Ut  section  of  the  Code. 
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Damages.  New  Trial.  Before  Judge  Johnson.  Mus- 
cogee Superior  Court.    February  Term,  1870. 

Booher,  Fee  &  Company,  sued  Chester  G.  Holmes  and 
Charles  T.  Holmes,  partners,  under  the  name  of  C.  G. 
Holmes  &  Son,  as  owuers  of  the  steamer  Chipola,  on  ao 
open  account  for  $233  09,  for  goods  furnished  to  said  steamer. 
Charles  T.  Holmes  pleaded  the  general  issue,  and  that  said 
firm  never  owned  any  interest  in  said  steamer. 

Plaintiff's  counsel  introduced  a  witness,  who  testified  to 
the  correctness  of  the  account,  that  plaintiffs  furnished  the 
goods  to  him  as  captain  of  said  steamer  before  she  was 
launched,  and  that  he  was  authorized  by  one  Greenwood,  one 
of  the  owners  of  said  steamer,  to  purchase  said  supplies. 
Witness  was  then  asked  whether  Charles  T.  Holmes  was  not 
an  owner  of  said  steamer  at  the  time  of  said  purchase  ?  It 
was  admitted  that  the  steamer  was  required  to  register,  and 
was  registered  at  Apalachicola,  and  upon  that  defendants' 
counsel  objected  to  the  witness  being  allowed  to  answer  said 
question.  The  Court  overruled  the  objection.  Witness  then 
testified  that,  at  that  time,  he  thought  C.  G.  Holmes  was  the 
owner,  that  he  paid  witness  $500  00  subscription,  and  when 
witness  went  to  Apalachicola  he  bad  C.  G.  Holmes  registered 
as  an  owner,  but  about  two  or  three  months  afterwards,  in  a 
conversation  with  the  son,  C.  T.  Holmes,  he  told  witness 
that  C.  G.  Holmes' subscription  was  for  him;  this  account 
was  made  two  or  three  months  before  said  last  conversation. 

The  Court  charged  the  jury  that  if  plaintiffs  furnished  said 
goods  on  the  order  of  one  of  the  owners  of  the  steamer,  all  the 
owners  are  liable;  ^'you  will  determine  from  the  evidence  whe- 
ther C.  T.  Holmes  was  an  owner ;  if  C.  G.  Holmes  subscribed 
for  the  stock  and  gave  it  to  C.  T.  Holmes,  that  madeC.  T. 
Holmes  an  owner  from  the  date  of  his  acceptance  of  the  gif^; 
but  if  C.  G.  Holmes  merely  acted  as  agent  for  C.  T.  Holmes, 
in  subscribing  for  the  stock,  then  it  is  the  same  as  if  C.  T. 
had  subscribed  for  himself,  provided  he  afterwards  ratified 
the  subscription."  The  jury  found  for  plaintifls  for  the  amoant 
of  the  account  and  costs  against  C.  T.  Holmes.     He  moved 
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for  a  new  trial^  upon  the  ground  that  the  Court  erred  in 
permitting  the  witness  to  testify  as  to  who  owned  said  steamer^ 
aod  because  the  verdict  was  not  supported  by  the  evidence. 
The  first  ground  was  abandoned  here.  At  the  hearing,  the 
Court  ''asked  movant's  counsel  to  elect  to  rely  on  the  motion 
for  a  new  trial,  or  release  errors  of  law  on  the  trial,  but  coun- 
sel refused  to  elect" 

The  motion  for  new  trial  was  heard  and  overruled.  The 
refusal  of  a  new  trial,  on  each  of  the  grounds  stated  in  the 
motion,  and  said  requirement  as  to  election,  are  assigned  as 
error. 

R.  J.  Moses,  for  plaintiff  in  error. 

P£ABOJ>Y  &  Brannon,  for  defendants. 

Warner,  J. 

The  error  a&signed  to  the  judgment  of  the  Court  below,  is 
the  overruling  the  motion  for  a  new  trial,  on  the  grounds 
specified  therein.  The  ground  as  to  the  admissibility  of  the 
eviilence  as  to  the  ownership  of  the  boat,  was  abandoned  on 
the  argument  by  the  counsel  for  plaintiff  in  error.  In  our 
judgment,  there  is  sufficient  evidence  in  the  record  to  sustain 
the  verdict  of  the  jury.  According  to  the  repeated  rulings 
of  this  Court,  the  discretion  of  the  Court  below  in  refusing 
to  grant  a  new  trial,  will  not  be  controlled  here,  when  there 
is  no  error  in  law  complained  of,  on  the  ground  that  the  ver- 
dict 18  not  supported  by  the  evidence,  unless  the  verdict  is 
so  decidaUtf  and  strongly  against  the  weight  of  the  evidence 
as  to  make  it  illegal. 

Let  the  judgment  of  the  Court  below  be  affirmed,  and  ten 
per  cent,  damages  be  awarded,  as  provided  by  the  4221st 
section  of  the  Code. 
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J.  Rutherford,  plaintiff  in  error,  vs,  C.  A.  Wright,  de- 
fendant in  error. 

A  motion  was  made  in  the  Coart  below  in  behalf  of  a  jadgment  creditor 
of  Catharine  A.  Wright^  to  enter  judgment  against  a  garnishee  for  the 
plaintiff's  debt,  which  was  resisted  on  the  ground,  that  the  fund  in  the 
hands  of  the  garnishee  had  been  set  apart  as  a  homestead  exemption  by 
the  Ordinary  of  Bibb  county,  on  the  application  of  the  defendant  in  the 
judgment ;  and  on  the  hearing  of  the  motion,  the  plaintiff  proposed  to 
attack  the  judgment  of  the  Ordinary,  by  offering  evidence,  that  at  the 
time  of  the  application  to  the  Ordinary  of  Bibb  county,  for  the  home- 
stead exemption,  and  at  the  time  of  its  approval  by  the  Ordinary, 
neither  the  applicant  therefor,  nor  her  husband,  resided  in  the  county 
of  Bibb,  and  had  not  resided  in  that  county  for  several  years,  which 
evidence  was  rejected  by  the  Court.  It  also  appears  from  the  record, 
that  the  plaintiff  in  the  judgment  did  not  have  any  actual  notic  3  of  the 
application  for  homestead,  and  was  not  represented  before  the  Ordi- 
dinary,  but  that  notice  of  the  application  was  twice  inserted  in  the 
daily  Telegraph  and  Messenger  newspaper : 

Ifeldf  that,  according  to  the  provisions  of  the  Homestead  Act  of  1868, 
the  applicant  therefor,  must  apply  to  the  Ordinary  of  the  county  in 
which  he  or  she  resides  at  the  time  of  making  such  application,  in  order 
to  give  the  Ordinary  jurisdiction  ;  and  that  if  the  applicant  for  a  home- 
stead was  not  a  resident  of  Bibb  county  at  the  time  of  the  application 
therefor,  and  approval  thereof  by  the  Ordinary,  then  the  Ordinary  of 
that  county  did  not  have  jurisdiction  to  hear  and  allow  said  application, 
and  the  plaintiff  in  the  judgment  should  have  been  permitted  on  the 
trial,  to  prove  that  the  applicant  was  a  non-resident  of  Bibb  county  at 
the  time  of  the  application,  in  order  to  show  that  the  Ordinary  of  that 
county  had  no  jurisdiction. 

Jurisdiction.     Exemption  of  Personalty.     Before  Judge 
Cole.     Bibb  Superior  Court,     November  Term,  1869. 

Butherford  was  transferree  of  a  judgment  in  favor  of  one 
Holdridge,  against  C.  A.  Wright,  obtained  on  the  26th  of 
January,  1868.  On  it,  one  Shorter  was  garuisheed.  He 
answered,  that  as  administrator  of  the  father  of  C.  A.  Wright, 
he  held  $450  00  due  to  her  as  an  heir  of  said  estate,  or  to 
her  husband,  as  the  Court  might  decide,  and  that  the  records 
of  the  Court  of  Ordinary  of  Bibb  county,  Georgia,  showed 
that  the  same  had  been  set  aside  under  the  Personalty  Co- 
emption clause  of  the  Homestead  Act,  for  the  benefit  of  Af  rs. 
C.  A.  Wright. 
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Rutherford  moved  to  have  judgment  in  his  favor  against 
said  garnishee.  It  was  resisted  upon  the  ground  that  the 
fund  in  his  hands  was  exempt  from  the  payment  of  her  debts. 
Rutherford  read  in  evidence  a  bill  filed  by  Mrs.  Wright 
and  her  husband,  against  a  creditor  of  her  husband,  in  which 
they  swore  that  said  fund  was  her  separate  property.  He 
showed  that,  though  the  application  for  the  exemption  had 
boen  published  twice  in  a  gazette,  he  had  no  actual  notice  of 
the  proceeding  in  the  Court  of  Ordinary,  and  did  not  appear 
there.  Mrs.  Wright's  counsel  showed  by  the  records  of  the 
Court  of  Ordinary  of  Bibb,  that,  on  the  29th  of  November, 
1869,  she  had  filed  a  schedule  of  the  personal  property  of  her 
husband,  and  sh6wed  the  order  of  the  Ordinary,  setting  aside 
said  distributive  share  of  said  estate  to  her,  as  the  wife  of 
Milton  A.  Wright,  dated  the  25th  of  March,  1870. 

Rutherford  then  proposed  to  show  that  neither  Mrs. 
Wright  nor  her  husband  resided  in  Bibb  county  in  Novem- 
ber, 1869,  or  in  March,  1870,  or  indeed,  for  several  years 
before  that.  The  Court  rejected  the  evidence,  and  refused  to 
allow  judgment  against  the  garnishee.  His  idea  was,  that 
Rutherfonl  being  a  creditor  at  the  date  of  said  application, 
was  bound  by  the  judgment  of  the  Ordinary,  and  that  the 
Superior  Court  could  take  no  jurisdiction  as  to  said  matter  of 
exemption,  unless  it  was  brought  up  by  appeal. 

John  Rutherford.  Lochrane  &  Clare,  for  plaintiff 
in  error. 

Nbbbitts  &  Jackson.  M.  B.  Gerry,  (by  C.  Lanier,) 
for  defendant 

Warner,  J. 

The  second  section  of  the  Homestead  Act  provides,  that 
every  person  seeking  the  benefit  of  that  Act  shall  make  out 
a  schedule  and  description  of  the  personal  property  claimed 
to  be  exempt  under  the  Constitution,  from  levy  and  sale,  and 
hand  the  same  to  the  Ordinary  of  the  county  in  which  the 
applicant  regidea,  etc.   The  application  for  a  homestead  must, 
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therefore,  be  made  to  the  Ordinary  of  the  couaty  in  which 
the  applicant  resides.  It  appears  from  the  record  in  this 
case,  that  the  application  for  the  homestead  was  made  to,  and 
allowed  by,  the  Ordinary  of  Bibb  county.  On  the  trial  of 
the  case  in  the  Court  below,  the  plamtiffin  the  judgment 
offered  to  prove  and  show,  that  at  the  time  of  the  application 
for,  and  approval  of  the  homestead  by  the  Ordinary  of  Bibb 
county,  neither  the  applicant  therefor,  nor  her  husband,  were 
residents  of  that  county,  and  had  not  been  for  several  years. 

This  evidence,  so  offere<l,  the  Court  rejected,  to  which  the 
plaintiff  excepted,  and  now  assigns  the  same  for  error  here. 
In  our  judgment,  the  evidence  offered  should  have  been  re- 
ceived for  the  purpose  of  showing  that  the  Ordinary  of  Bibb 
county  had  no  jurisdiction  to  hear  and  approve  the  applica- 
tion for  the  homestead  exemption.  The  judgment  creditor 
was  no  party  to  the  proceeding  before  the  Ordinary,  and  had 
the  right  to  attack  it  whenever  it  interfered  with  his  rights, 
for  want  of  jurisdiction  of  the  Ordinary  of  Bibb  county,  to 
hear  and  approve  the  application  for  the  homestead  exemption 

Let  the  judgment  of  the  Court  below  be  reversed. 


Plant  &  Cubbedge,  plaintiffs  in  error,  vs.  The  Eufaula 
Home  Insurance  Company,  defendant  in  error. 

1.  Where  an  insurance  was  a  risk  upon  the  railroad,  river,  and  by  sea, 
from  Macon  to  Savannah,  via  the  Ocmalgee  river,  and  was  limited,  by 
the  policy,  to  forty  days,  and  the  goods  insured  were  detained  at  Buz- 
zard Roost  by  the  unseaworthiness  of  the  craft,  in  which,  by  tihe  policy, 
they  were  to  be  shipped  down  the  river,  so  that  it  had  to  be  unloaded 
and  a  new  craft  built  and  the  goods  transhipped,  and  the  company,  by 
its  written  consent,  agreed  to  the  change : 

ffeldf  That  the  detention,  caused  by  the  removal  of  the  goods  and  the 
building  of  a  new  craft  and  the  transhipment  to  that,  was  waived  by 
the  company  and  was  not  to  be  counted  in  the  forty  days. 

2.  When  the  verdict  of  the  jury  is  right  upon  the  facts,  a  new  trial  ought 
not  to  be  granted,  because  the  jury  have  found  contrary  to  the  charge 
of  the  Court  in  a  matter  not  material  to  the  finding,  in  view  of  all  the 
facts  of  the  case. 
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Insurance.     Waiver.     New  Trial.     Before  Judge  Cole. 
Bibb  Superior  Courfc.     November  Adjourned  Term,  1869. 

This  cause  has  twice  before  been  before  this  Court :  See 
Z6th  Georgia  Reports,  623,  and  Slth  Georgia  Reports,  672. 
In  the  37th  Georgia  Reports,  the  main  facts  are  stated.  It 
19  necessary  to  call  attention  to  some  of  them,  more  especially 
to  present  the  present  case.  On  the  24tli  of  July,  1865, 
Plant  &  Cubbedge  shipped  by  the  Macon  and  Brunswick 
Kailroady  from  Macon  to  Buzzard  Roost,  (Station  No.  3  on 
said  railroad,)  thirteen  bales  of  cotton,  to  Hotchkiss  &  Nun- 
nally.  On  that  day  the  defendant  insured  it  for  the  sum  of 
$2,000  00,  the  insurance  to  begin  *'  immediately  following 
the  delivery  thereof  on  board  of  the  railroad  cars  at  Macon, 
and  so  shall  continue  and  endure  until  said  goods  and  mer- 
chandise shall  be  safely- landed  at  Savannah,  (Georgia,)  if 
done  in  forty  days/'  Said  policy  further  stated  :  "  This  in- 
surance is  declared  to  be  on  thirteen  bales  of  cotton,  from  Ma- 
con to  Buzzard  Roost,  on  the  Macon  and  Brunswick  Rail- 
road cars,  from  Buzzard  Roost  to  Darien,  by  the  flat  of 
Hotchkiss  &  Nunnaliy,  and  from  Darien  to  Savannah,  by 
steamer  or  sail  vessel,  and  risk  to  allow  forty  days  for  the 
trip,  unless  sooner  made.'' 

The  flat  belonging  to  Hotchkiss  &  Nunnaliy,  at  Buzzard 
Roost,  sunk,  before  said  cotton  was  put  upon  it.  L.  F. 
Choice  &  Company  were  building  another  box,  at  that  point. 
It  was  not  finished  and  the  river  was  low.  These  causes  de- 
tained the  plaintifl*'s  cotton.  Cubbedge  informed  defendant's 
agent  of  the  sinking  of  said  flat,  told  him  of  the  detention, 
and  asked  him  to  strike  out  from  the  policy  ''  flat  of  Hotch- 
kiss &  Nunnaliy,"  and  to  insert  in  lieu  thereof  ''box  of  L. 
F.  Choice  &  Company,"  and  the  agent  did  so.  Cubbedge 
testified  that  this  change  in  the  policy  was  made  on  or  about 
the  14th  of  August,  1866.  (The  agent  testified  that  it  was 
made  some  time  in  July.)  On  the  4th  of  September,  1865, 
the  cotton  started  from  Buzzard  Roost  to  Darien  on  said  box 
of  Choice  &  Company,  and  proceeded  well  till  the  16th  of 
September,  when  it  run  under  a  stooping  tree  and  was  sunk. 
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etc.  These  factswere  shown  upon  the  trial,  and  with  them 
was  evidence  of  a  sale  of  so  much  of  the  cotton  as  was  saved 
from  the  wreck.  The  Court  charge  the  jury  that  *^  unles 
the  cotton  insured  was  stopped  by  stress  of  weather,  (which 
means  storms,  tempests,  or  unavoidable  accidents,)  plaintiffs 
can  not  recover."  The  jury  found  for  the  plaintiffs.  De- 
fendant moved  for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  contrary  to  tlie  evidence  and  to  law,  in  that  the 
forty  days  were  past  before  the  loss,  and  the  because  the  ver- 
dict was  contrary  to  said  charge.  The  Court  granted  a  new 
trial,  and  that  is  assigned  as  error. 

Lanier  &  Anderson,  for  plaintiffs  in  error,  said  the 
time  was  prolonged  by  the  delay :  3  Kent's  Com.,  256  ;  32 
Penn.  Rept's,  351. 

W.  PoE,  for  defendant,  said  the  words  of  the  policy  bind: 
1  Bouv.  Ins.,  sec.  1198;  3  Kent's  Com.,  307,  405.  As  to 
time  Policies :  24  Wend  R.,  330.  Grants  of  New  Trials 
not  readily  reversed :     24th  Ga.  R.,  412 ;  26th,  164. 

McCay,  J. 

We  do  not  care  to  go  into  the  question  so  elaborately  ar- 
gued, as  to  the  meaning  of  the  various  exceptions  containeil 
in  the  policy.  This  case  turns,  in  our  judgment,  upon  the 
writt<;n  consent  given  by  the  agent  of  the  company  to  change 
the  craft.  The  policy  was  dated  July  24th,  1865,  the  loss 
occurred  16th  September,  1865.  As  the  policy  was  but  for 
forty  days,  the  company  is  not  liable,  unless  the  insured  are 
within  the  exceptions,  or  the  time  was  extended.  As  we 
have  said,  the  meaning  of  the  terms  of  the  policy,  in  view  of 
the  nature  of  the  risk,  (part  land,  part  river,  and  part  sea,) 
is  much  disputed,  and  we  do  not  think  easily  settled.  But 
under  the  proof,  we  think  that  the  time  consumed  at  Buzzard 
Roost  in  changing  the  craft  and  transhipping,  ought  not  to 
be  counted  in  the  forty  days.  The  policy  specified  a  certain 
craft;  as  appears  by  the  proof,  it  was  to  the  interest  of  the 
company  the  craft  should  be  changed.    Its  agent  was  ap- 
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pealed  to,  informed  of  the  factSi  and  as  late  as  the  14th  of 
Aagasty  consented  to  the  change.  It  seems  to  us  that  the 
time  consumed  in  making  this  change,  (during  which  none 
of  the  risks  insured  against  existed,)  ought  not  to  be  counted 
as  part  of  the  period.  The  written  consent  to  the  change  was 
a  new  contract,  and  all  the  incidents  to  the  change  were  in- 
claded.  The  law  requires  the  utmost  good  faith  on  the  part 
of  the  insured,  and  this  he  seems  to  have  fully  met.  The 
(^elay  caused  by  the  change  of  crafl,  was  for  the  benefit  of 
the  corapany,  entered  upon  in  good  faith  by  the  assured,  with 
the  consent  of  the  agent.  The  verdict  of  the  jury  can  be 
sustained  by  this  view  of  the  case,  whatever  we  might  hold 
upon  the  other  points  made  in  the  record ;  and  we  do  not^ 
thereforei  decide  them.  Under  the  facts  of  the  case,  if  the 
time  lost  in  making  the  change  of  craft  is  counted  out  of 
the  forty  days,  the  jury  might  well  have  found  as  they  have, 
and  we  therefore  reverse  the  judgment  granting  a  new  trial. 
Judgment  reversed. 


J.  B.  Tanner,  plaintiff  in  error,  vs.  Isaiah  Hollings- 

WORTH,  defendant  in  error. 

The  failure  of  the  Clerk  below  to  send  to  the  Clerk  of  this  Court  the  re- 
ceipt which,  by  Rule  11th  of  this  Court,  he  should  take  from  the  Post 
Master  or  Express  Company,  for  the  record,  when  he  delivers  it  for 
transmission  to  this  Court,  is  no  ground  to  dismiss  the  writ  of  error. 
The  Rule  is  but  directory  to  the  Clerks  below.  (R.  See  end  of  Re- 
port) 

A  judgment  on  which  an  execution  issued  within  seven  years  from  its 
date,  is  not  dormant  if  there  be  a  proper  entry  upon  the^.  fa.  within 
seven  years  from  its  dcUs^  even  though  the  entry  on  the^.  fa,  be  more 
ilian  seven  years  after  the  date  of  the  judgment. 

Dormant  Judgments.     Bill  of  Exceptions.    Before  Judge 
Green.     Henry  Superior  Court.    April  Term,  1870. 

On  the  25tli  of  January,  1862,  B.  M.Sprayberry  obtained 
several  judgments  against  P.  G.  Moseley  and  Isaiah  Hoi- 


134         SUPREME  COURT  OP  GEORGIA. 

Tanner  vs.  Hoi  lings  worth. 

lingsworth,  in  a  Justice's  Court,  in  said  county.  Sprayberry 
afterwards  transferred  these  judgments  to  J.  B.  Tanner.  On 
the  8th  of  April,  1864,  afi.fa,  was  issued  upon  each  of  said 
judgments.  On  the  17th  of  November,  1869,  these ^./cw. 
were  levied  upon  Hollingsworth's  property.  Hollingsworth 
filed  his  affidavits  that  82L\d  fi.  fas.  were  proceeding  ill^ally, 
because  said  judgments  were  dormant  The  Justice  sus- 
tained the  illegality  upon  said  ground.  Upon  certiorari 
Judge  Green  affirmed  the  decision  of  the  Justice.  That  is 
assigned  as  error.  (When  this  cane  was  called  here,  a  mo* 
tion  was  made  to  dismiss  it,  because  the  Clerk  of  tlie  Court 
below  had  not  sent  to  the  Clerk  of  this  Court  a  copy  of  the 
receipt  of  the  post  master  or  express  agent,  for  the  record, 
as  required  by  the  11th  Rule  of  this  Court.  The  motion 
was  overruled,  upon  the  ground  that  that  was  only  directory 
to  the  Clerks  of  the  Superior  Courts.) 

M.  Arnold,  for  plaintiff  in  error. 

S.  C.  McDaniel,  by  T.  W.  J.  Hill,  for  defendant 

McCay,  J. 

Section  2863  of  the  Revised  Code,  by  its  very  terms^  set- 
tles this  case.  That  Section  contemplates  two  cases :  1st. 
Where  no  execution  has  issued  upon  a  judgment  within  seven 
years  from  the  date  of  the  judgment.  2d.  "Where  execution 
has  issued  and  no  entry  is  made  by  the  returning  officer 
within  seven  years  from  the  date  of  the  last  entry  on  the  exe- 
cution*^    In  each  of  the  two  cases  the  judgment  is  dormant. 

And  this  language  is  perfectly  in  accord  with  the  object 
of  the  Legislature  in  providing  for  judgments  becoming  dor- 
mant. It  is  not  to  protect  the  defendant.  It  is  not  that  the 
defendant  shall  be  notified  once  in  seven  years  that  the  judg- 
ment is  claimed  as  existing.  It  is  to  protect  and  notify  other 
creditors  and  purchasers.  Once  in  seven  years  there  must 
be  such  official  action,  as,  put  as  it  is  required  to  be,  upon 
the  public  dockets,  will  notify  the  world  that  the  plaintiff 
claims  his  judgment  as  a  subsisting  one.     This  claim  is  just 
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as  well  noti6ed  to  the  world,  by  the  Clerk^s  entry,  that  he 
has  issued  a^./a.,  as  it  is  by  the  sheriff's  retarn  upon  that 
fi.fa.  Both  these  entries  are  official  acts,  which,  if  the  law 
is  complied  with,  are  entered  upon  the  proper  dockets,  and 
are  notice  to  any  one  who  will  take  the  pains  to  inquire  at 
the  proper  place. 
Judgment  reversed. 


N.  I.  Wilkinson  d  cd.y  plaintiffs  in  error,  vs.  The  Offi- 
cers OP  Court,  defendants  in  error. 

In  the  month  of  February,  18^8,  four  citizen  free-holders  of  the  county  of 
Troap,  made  oath  before  one  of  the  Justices  of  the  Inferior  Court  of 
that  county,  that,  according  to  their  opinion  and  belief,  the  health  of 
the  neighborhood  was  materially  injured  by  the  mill-dam  of  George  H. 
Traylor,  on  Long  Cane  creek,  in  said  county,  and  thereby  caused  pro- 
ceedings to  be  instituted  for  the  abatement  of  said  mill-dam  as  a 
nuisance,  and  on  the  trial  thereof,  before  the  Inferior  Court,  in  March, 
1868,  the  jury  returned  a  verdict  in  favor  of  the  defendant,  with  costs 
of  suit,  and  a  judgment  was  entered  up  agaiust  the  complainicg  parties 
for  the  costs  of  the  proceeding ;  and  an  execution  having  issued  for  the 
costs  against  the  parties  who  originated  the  proceeding,  they  objected 
to  the  same,  on  the  ground  that  the  execution  was  illegal,  and  that 
they  were  not  liable  for  the  payment  of  the  costs  : 

Hddj  that  inasmuch  as  the  Code  does  not  specially  provide  who  shall 
pay  the  costs  on  the  trial  of  such  cases  when  the  verdict  is  for  the 
defendant,  yet,  as  the  jury  have  found  that  the  complaint  of  the  parties 
was  not  well  founded  in  point  of  fact,  by  returning  a  verdict  for  the  de- 
fendant with  costs  of  suit  J  it  is  but  just  and  right,  that  the  parties  who 
originated  and  instituted  the  proceeding,  should  pay  the  cost  of  it. 

Nuisance.  Costs.  Before  Judge  Bigby.  Troup  Supe- 
rior Court.     November  Term,  1869. 

Wilkinson,  and  other  citizens  of  Troup  county,  and  free- 
holders, made  affidavit  that  the  health  of  their  community 
was  injured  by  the  mill-dam  of  one  Traylor,  in  said  county, 
and  sought  to  have  it  abated  as  a  nuisance.  A  trial  was  had 
and  tiie  jury  found  for  the  defendant^  with  costs  of  suit. 
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Thereupon  a  judgment  was  entered  up  against  said  citizens, 
the  informers,  for  the  costs  of  said  proceeding.  A  motion 
was  made  to  have  a  Ji,  feu  issue  for  costs,  under  said  judg- 
ment. The  informers  resisted  it,  contending  that  the  judg- 
ment was  illegal,  because  the  county  was  liable  for  the  costs, 
and  thej  were  not.  Bj  consent,  it  was  agreed  that  the  Court 
should  decide  as  to  the  l^ality  of  the  judgment  and  direct 
who  should  pay  said  costs.  The  Court  held  the  informers 
liable  for  the  costs.     That  is  assigned  as  error. 

B.  H.  BiOHAM,  by  Thomas  Whitaker,  for  plainti&  in 
error,  said  this  was  a  public  nuisance:  Irwin's  Code,  sec 
2946;  28th  Ga.  R.,  399;  15th,  61.  The  county  is  liable 
for  the  costs :  Irwin's  Code,  sees.  632,  635. 

No  appearance  for  defendants. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  awarding  an  execution  for  the  costs  of  the  pro- 
ceeding against  the  parties  who  originated  it.  Inasmoch 
as  the  Code  does  not  specially  provide  who  shall  pay  the 
costs  on  the  trial  of  the  particular  class  of  cases  mentioned  in 
the  record,  and  the  jury  having  found  that  the  complaint  of 
the  parties  was  not  well  founded  in  point  of  fact,  by  return- 
ing a  verdict  for  the  defendant  %ei(h  eods  ofsuU^  it  is  but  just 
and  right,  in  our  judgment,  that  the  parties  who  originated 
and  instituted  the  proceeding,  should  pay  the  cost  of  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Robert  M.  Clare,  plaintiff  in  error,  v8.  Bobebt  H.  Mo 

Cboskey,  defendant  in  error. 

A  contract  for  rent,  made  in  1864,  like  any  other  contract,  is  subject  to 
the  Scaling  Ordinance  of  1865,  and  the  rule  laid  down  in  Section  2267 
of  the  Code,  that  the  destruction  of  the  tenement  by  fire,  or  the  loss 
of  possession  by  any  other  casualty,  not  caused  by  the  landlord,  or 
from  defect  of  his  title,  shall  not  abate  the  rent  contracted  to  be  paid, 
must  be  construed  in  connection  with  the  Scaling  Ordinance,  and  sub- 
ject under  it  to  the  right  of  the  defendant,  to  give  in  evidence  the 
consideration  of  the  rent  notes,  and  the  value  thereof  at  any  time. 

As  the  tenement  rented  was  destroyed  by  the  Federal  army,  during  the 
period  for  which  it  was  rented,  and  as  it  is  the  consideration  of  the 
rent  notes,  the  defendant  has  the  right  to  give  in  evidence  its  value, 
after  the  destruction,  as  well  as  at  any  other  time,  and  the  jury,  upon 
the  whole  evidence,  may  adjust  the  equities  between  the  parties.  War- 
KVR,  J.,  dissenting. 

Landlord  and  Tenant.     Scaling  Ordinance.   Before  Judge 
Pope.     Fulton  Superior  Court.    November  Term,  1869. 

Clark  sued  McCroskej  upon  his  promise  to  pay  rent  of  a 
store-house  in  Atlanta,  from  the  2d  of  May  till  the  2d  of 
December,   1864,  at  $1,000  00  per   month.     McCroskey 
pleaded  that  dollars  in  his  promise  meant  Confederate  cur- 
rency which  were  then  worth  but  four  cents  in  the  dollar, 
and  contended  that  the  demand  should  be  scaled  according 
to  equity ;  that  he  had  paid  $1,000  00  in  such  currency  on 
the  2d  of  May,  1864,  and  another  $1,000  00  on  the  2d  of 
June,  1864,  and  that  (on  or  about  the  23d  of  July,  1864,  he 
Tvas  compelled  to  abandon  the  occupancy  of  said  premises,  in 
oonsequenoe  of  the  shelling  of  Atlanta  by  the  Federal  army, 
tinder  General  Sherman ;  that  thenceforth  up  to  the  time  of 
its  destruction,  he  was  unable,  for  the  same  reason,  to  occupy 
s&id  property,  and  on  or  about  the  14th  of  November,  1864, 
l.lie  same  was  burned  by  said  army,  by  means  whereof  the 
^v'&Iae  of  said  property  for  rent  was  almost  if  not  entirely 
doBtroyed ;  and  he  prayed  that  the  equities  between  the  par- 
lies be  adjusted  by  the  jury  under  the  Ordinance  of  1866.) 
Ol^rk's  attorney  demurred  to  that  part  of  the  pleas  contained 
in   C  )•    "^^^  demurrer  was  overruled. 

Vol.  xlx— 10. 
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They  introduced  McCroskey's  promise  to  pay  for  said  rent 
$1,000  00  per  month,  as  aforesaid  ;  showed  by  a  witness  the 
character  and  situation  of  the  house,  that  it  would  have  ren- 
ted for  $150  00  per  month  in  specie  before  the  war,  and 
would  then  rent  for  $200  00  per  month  in  Greenbacks,  and 
that  others  would  have  taken  it  in  May,  1864,  at  $1,000  00 
per  month  in  Confederate  currency.  Plaintiff  closed.  Mc- 
Croskey testified  that  he  occupied  said  premises  for  two 
months  and  twenty  days  from  the  2d  of  May,  1864 ;  that 
about  the  22d  of  July,  1864,  some  of  General  Wheeler's 
men  entered  the  store,  broke  down  the  doors,  and  in  a  few 
days  afterwards,  by  the  shelling  of  the  city  by  the  Federal 
army,  he  was  compelled  to  abandon  the  house ;  that  for  the 
same  reason  he  was  kept  from  occupying  it  until  it  was  burnt 
up  on  the  14th  of  November,  1864,  by  said  Federal  army; 
that  aft;er  the  entrance  of  said  army  into  Atlanta,  better  stores 
could  be  had  for  nothing,  owners  being  anxious  to  have  their 
premises  occupied  in  order  to  preserve  them ;  that  his  prin- 
cipal business  was  selling  slaves,  and  the  principal  value  of 
said  store  was  in  that  it  had  a  sort  of  jail  in  the  rear  to  keep 
run-a-way  slaves.  Another  witness  testified  to  the  same 
facts.  The  payment  of  the  $2,000  00  in  May  and  June  in 
Confederate  currency  was  shown.  By  consent,  Barber  & 
Son's  table,  showing  the  value  of  Confederate  currency,  was 
considered  as  in  evidence. 

The  Court  charged  that  there  was  a  general  rule  of  law 
that  when  real  property  was  rented  for  a  definite  term,  the 
tenant  was  liable  to  pay  the  rent  even  though  the  property 
should  be  destroyed  or  the  tenant  be  deprived  of  the  posses- 
sion of  the  same,  unless  the  destruction  or  loss  of  possession 
resulted  from  some  act  of  the  landlord,  or  from  a  defect  in 
his  title.  There  is,  however,  a  certain  class  of  contracts, 
commonly  known  as  "  Confederate  contracts,"  being  all  those 
made  between  the  1st  of  June,  1861,  and  the  1st  of  June, 
1865,  with  reference  to  which  aspecial  rule  has  been  adopted, 
which  rule  is  that  either  party,  in  any  suit  for  the  enforce- 
ment of  any  such  contract,  may,  upon  the  trial,  give  in  evi- 
dence the  consideration  and  the  value  thereof  at  any  time, 
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and  the  intention  of  the  parties  as  to  the  currency  in  which 
paynaent  was  to  be  made,  and  the  value  of  such  currency  at 
any  time,  and  from  all  the  evidence  thus  submitted,  the  jury 
may  render  a  verdict  upon  principles  of  equity ;  that  there- 
fore he  declined  to  charge  that  the  destruction  of  the  tene- 
ment or  loss  of  the  possession  by  any  casualty  not  caused  by 
the  landlord  or.  defects  in  his  title,  did  not  relieve  the  ten- 
ant from  payment  of  rent  during  the  continuance  of  the  term 
for  which  he  rented  ;  neither  would  he  charge  that  such  de- 
struction or  loss  relieved  the  tenant  from  paying  rent;  but  from 
all  the  evidence  submitted,  under  said  special  rule,  the  jury 
might  find  a  verdict  upon  principles  of  equity. 

The  jury  found  for  plaintiff  for  $43  99  and  costs.  His 
counsel  moved  for  a  new  trial,  upon  the  grounds  that  the 
Court  erred  in  overruling  said  demurrer  and  in  said  charge. 
The  new  trial  was  refused,  and  that  is  assigned  as  error. 

Hammond  &  Welborn,  for  plaintiff  in  error,  as  to  de- 
struction of  tenement  cited,  3  Kent,  465-6-7  ;  2  Kelly,  124; 
Code,  sec.  2267;  12  Ga.,  12.  As  to  Ordinance  of  1865, 
35th  Ga.,  26,  118;  36th,  552. 

A.  W.  Hammond  &  Son,  Arnold  &  Boyles,  for  de- 
fendant 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  rent  contract  in  this  case  was  made  on  the  2d  of  May, 
1864,  for  eight  months,  at  $1,000  per  month.  The  two  first 
months  rent  were  paid,  and  during  the  third  month,  the  ten- 
ant was  driven  from  the  premises  by  the  Federal  army,  and 
the  house  was  afterwards  burnt  by  the  army.  On  the  trial 
the  plaintiff  moved  to  strike  the  defendant's  plea,  which  set 
out  this  as  a  defence,  and  excepted  to  the  charge  of  the  Court, 
because  he  refused  to  charge  the  jury  that  the  tenant  was 
bound  for  the  rent  during  the  whole  period,  without  regard 
to  the  destruction  of  the  house  by  the  army.  The  Court  did 
charge  in  substance,  that  notwithstanding  this  rule  of  law 
the  Scaling  Ordinance  of  1865  was  applicable  to  the  case,. 
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and  that  the  jury  might  adjust  the  equities  between  the  par- 
ties under  that  Ordinance.  Afler  the  verdict^  a  new  trial 
was  moved  for  by  plaintiff's  counsel  upon  these  grounds  alone. 
There  was  no  objection  that  the  verdict  was  contrary  to  the 
evidence,  or  that  it  was  without  evidence. 

On  the  hearing  in  this  Court|  it  is  urged  that  the  Court 
erred  in  refusing  to  strike  the  plea,  and  in  refusing  to  give  in 
charge  to  the  jury  the  provisions  of  Section  2267  of  the  Revised 
Code,  without  qualification.  When  it  comes  in  conflict  with 
no  other  provision  of  law,  there  is  no  question  that  the  prin- 
ciple laid  down  in  that  section  is  a  sound  one:  that  the  de- 
struction of  the  tenement  by  fire,  or  the  lofls  of  possession  by 
any  casualty  not  caused  by  the  landlord  or  from  defect  of  his 
title,  shall  not  abate  the  rent  contracted  to  be  paid.  But  in 
case  of  a  rent  contract  made  between  June,  1861,  and  June, 
1866, 1  see  no  reason  why  the  Scaling  Ordinance  does  not 
apply.  It  must  be  construed  in  connection  with  this  section 
of  the  Code,  and  while  the  rent  is  not,  as  a  general  rule  of 
law,  to^be  abated  by  reason  of  the  destruction  of  the  tene- 
ment, the  tenant,  when  sued  upon  the  rent  notes,  may,  under 
the  Ordinance,  in  the  class  of  cases  to  which  it  applies,  give 
in  evidence  the  consideration  of  the  notes  and  the  value 
thereof  at  any  time.  If  the  tenement,  the  rent  of  which  was 
the  consideration  of  the  note,  was  destroyed  by  the  Federal 
army,  he  may  show  the  value  of  such  tenement,  afler  the  de- 
struction, as  well  as  before  it  was  destroyed  ;  or  in  the  lan- 
guage of  the  Ordinance,  he  may  show  its  value  at  any  time, 
and  the  jury  may  consider  this  in  connection  with  the  other 
evidence  in  the  case,  and  may  then  adjust  the  equities  be- 
tween the  parties,  in  accordance  with  the  Ordinance  above 
referred  to. 

I  see  no  reason  for  making  a  contract  for  rent  an  excep- 
tion to  the  general  rule  laid  down  in  the  Ordinance,  which 
has  been  so  oflen  sustained  by  this  Court,  in  almost  every 
variety  of  contract  made  during  the  period  of  the  war.  And 
as  there  is  no  objection  to  the  verdict  of  the  jury  on  the  mo- 
tion for  new  trial  on  the  ground  that  it  was  contrary  to  evi- 
dence, or  without  sufficient  evidence  to  sustain  it,  I  am  of 
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opinion  that  the  judgment  of  the  Court  below  should  be 
affirmed. 


McCay,  J,  concurred  as  follows : 

I  have  never  been  able  to  understand  the  uniform  decis- 
ions of  this  Court,  in  the  enforcement  of  the  Ordinance  of 
1865,  if  it  be  assumed  that  the  object  of  the  Ordinance  is 
merely  to  open  a  wider  door  for  the  introduction  of  evidence, 
in  order  to  arrive  at  the  intent  of  the  parties  to  Confederate 
contracts.  Under  such  a  construction,  you  might,  indeed, 
prove  that  by  the  word  dollar,  the  parties  meant  Confed- 
erate dollar.  But  if  the  contract  be  written,  this  is  all  of  the 
intent  you  could  prove.  The  other  intent  of  the  parties  is  to 
be  deduced  from  the  plain,  unambiguous  ri^orcfo  of  the  writing. 

If  one  promise  in  writing  to  pay,  on  a  day  certain,  ^1,000 
in  Confederate  money,  and  there  is  proof  that,  on  that  day. 
Confederate  money  was  of  a  particular  value,  there  is  no 
longer  any  doubt  as  to  what  the  contract  is.  The  considera- 
tion of  the  contract  and  its  value,  or  the  value  of  the  cur- 
rency at  any  other  time,  has  nothing  at  all  to  do.  with  the 
contract.  And  yet  this  Court  has  held,  over  and  over  again, 
that  all  these  things  are  elements  to  be  considered  by  the 
jury  in  making  up  their  verdict,  in  finding,  as  the  law  di- 
rects, a  verdict  on  principles  of  equity. 

My  view  of  the  Ordinance  of  1865,  is  this :  It  allows  evi- 
dence to  be  given  in,  of  the  intent  of  the  parties,  as  to  what 
they  meant  by  the  word  dollar.  If  this  evidence  shows  that 
they  meant  Confederate  dollar,  then  the  Ordinance  assumes, 
and  rightly,  that  the  contract  is  one  that  cannot  be  performed 
according  to  the  intent  of  the  parties.  Confederate  money 
was  no  specific,  but  a  currency,  and  the  parties  as  well  as 
the  law  then  in  force,  contemplated  the  performance  and  en- 
forcement of  the  contract,  in  the  very  thing  promised.  This 
is  now  impossible.  In  such  cases,  the  settled  rule  of  law  is, 
that  the  intent  of  the  parties  ceases  to  be  the  criterion  for  the 
determination  of  their  rights;  the  intention  is  impossible  to 
be  enforced.      Nothing   can,  under  such  circumstances,  be 
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done,  but  to  impose  upon  the  parties  the  rule,  ex  equo  ex  bono  ; 
do  justice  between  thenii  not  according  to  the  contract^  but 
according  to  the  principles  of  equity. 

This,  the  Ordinance  of  1865  directs  to  be  done^  and  points 
out,  in  a  general  way,  the  mode. 

The  currency,  and  its  value  at  the  time,  and  at  any  time, 
and  the  consideration,  and  its  value  at  any  time,  and  what 
the  parties  have  agreed  upon,  are  all  to  be  considered,  and 
the  verdict  is  to  be  what,  under  all  the  circumstauces,  is  right; 
and  this  Judge  Pope  told  the  jury  to  do.  The  contrad,  he 
told  them,  was  to  rent  for  eight  months  ;  and  by  the  agree- 
meni,  the  defendant  was  bound  to  pay,  whether  the  hoose 
was  burnt  or  not;  but  he  told  them  further,  that  this  agree- 
ment was  not,  in  this  case,  binding ;  no  more  than  the  other 
part  of  the  agreement,  to  pay  at  the  times  fixed,  in  Oonfed- 
erate  money.  They  were  to  consider  the  agreement,  the  cod- 
sideration,  the  currency,  and  find  a  verdict,  in  view  of  all  the 
facts. 

There  is  no  complaint  of  the  verdict  of  the  jury,  and  as  I 
think  the  charge  was  right,  I  concur  in  the  judgment  of 
affirmance. 

Warner,  J.,  dissenting. 

This  was  an  action  brought  by  the  plaintiff*  against  the  de- 
fendant on  a  rent  contract,  made  on  the  2d  day  of  May,  1864, 
for  the  rent  of  a  store  and  warehouse  in  the  city  of  Atlanta, 
for  the  term  of  eight  months.  The  defendant  pleaded  in  his 
defence  to  the  action,  that  he  had  been  deprived  of  the  pos- 
session of  the  premises,  by  reason  of  the  occupation  of  Atlap^ 
by  the  Federal  army,  and  the  destruction  of  the  property 
rented,  by  fire.  On  the  trial  of  the  case,  the  plaintiff*  demur- 
red to  that  portion  of  the  defendant's  plea,  and  moved  the 
Court  to  strike  it  out,  which  motion  the  Court  overruled,  and 
he  allowed  the  defendant  to  prove  the  facts  set  forth  in  that 
part  of  his  plea.  The  plea  and  demurrer  thereto,  presented 
the  naked  question  of  law,  whether  the  facts  stated  therein, 
constituted  any  legal  defence  to  the  plaintiS^s  action.  The 
2267th  section  of  the  Code,  declares  that^  ^'  the  destruction  of 
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a  tenement  by  fire,  or  the  loss  of  possession  by  any  casualty, 
not  caused  by  the  landlord,  or  from  defect  in  his  title,  shall 
not  abate  the  rent  contracted  to  be  paid^ 

In  my  judgment,  the  defendant's  plea  did  not  constitute 
any  legai  defence  to  the  plaintiff's  action  for  rent,  and  the 
Court  below  erred  in  overruling  the  demurrer  thereto,  and 
allowing  the  defendant,  on  the  trial,  to  prove  the  facts  alleged 
in  said  plea.  The  defendant  was  bound  in  law  to  pay  the 
rent  stipulat43d  in  his  contract,  without  any  abatement  on 
account  of  the  casualties  set  forth  in  his  plea.  If  the  con- 
tract was  a  Confederate  contract,  then  the  Ordinance  of  1865 
applied  to  it,  in  the  same  manner  as  to  other  contracts,  when 
payment  was  to  be  made  in  Confederate  money;  but  the 
fact  that  the  rent  was  to  be  paid  in  Confederate  currency,  did 
not  alter  or  change  the  law  as  to  the  abatement  of  the  rent, 
for  any  of  the  casualties  mentioned  in  the  defendant's  plea, 
and  the  jury  on  the  trial,  ought  not  to  have  been  allowed  to 
take  into  consideration  any  of  these  casualties,  in  abatement  of 
the  rent  contracted  to  be  paid.  The  abatement  of  the  rent 
agreed  to  be  paid  on  account  of  the  casualties  specified  in  the 
plea,  was  one  question:  the  scaling  the  amount  of  the  rent 
note,  payable  in  Confederate  currency,  under  the  Ordinance 
of  1865,  was  another  and  distinct  question,  and  the  error 
consists  in  this, that  the  Court  below  allowed  that  which  was 
illegal  to  be  mixed  up  with  that  which  was  legal,  and  to  be 
submitted  to  the  jury  for  their  consideration. 

In  my  opinion,  the  judgment  of  the  Court  below  should  be 
reversed^  and  a  new  trial  should  be  granted. 


Clark  &  Gbubb,  plaintiffs  in  error,  vs.  Catharine  Val- 
entino, defendant  in  error. 

A  married  woman  whose  hasband  has  deserted  her  and  resides  in 
aoother  State,  separate  from  her,  has  the  right  to  contract  and  be  con- 
tracted with,  and  to  sne  and  be  sued,  as  &  feint  sole, 

^lien,  after  such  desertion  by  the  husband,  the  wife,  prior  to  the  adop- 
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lion  of  the  Code  contracted  to  pay  a  debt  due  by  the  husband,  in  coq* 
sideration  that  the  creditor  would  not  proceed  to  attach  his  property 
in  her  hands,  she  is  liable.  And  in  case  judgment  is  obtained  agiuost 
her  on  the  contract,  her  separate  property,  acquired  during  the  separa- 
tion, or  otherwise,  is  subject  to  its  payment ;  providedf  in  case  the  sep- 
arate estate  is  given  to  her  by  deed  or  will,  that  the  donor  has  not  im- 
posed by  the  instrument  any  such  restrictions  upon  her  power  of  alien- 
ation, as  deny  to  her  the  right  to  sell  or  bind  it  for  the  payment  of  the 
husband's  debts.  If  she  holds  the  property  by  deed  or  will,  she  holdi 
it  subject  to  such  conditions  or  restrictions  as  the  donor  may  have 
imposed.    McCat,  J.,  dissenting. 

Married  Women.     Promissory  Notes.    Before  Judge  Pope. 
Fulton  Superior  Court.    November  Term,  1870. 

Clark  &  Grubb  sued  Catherine  Valentino  and  Gabriel 
Valentino  upon  a  promissory  note,  for  $195  00,  dated  the 
7th  of  January,  I860,  payable  one  day  after  date  to  said 
plaintiffs  or  bearer.  They  pleaded  jointly  the  general  issue, 
that  the  note  was  given  for  goods  bought  by  Louis  Valen- 
tino, and  in  which  they  had  no  concern,  and  separately,  that 
Catherine  was,  at  the  date  of  the  note,  and  yet  the  wife  of 
said  Louis,  (who  resides  at  Beaverdam,  Wisconsin,)  and  that 
Grabriel  was,  at  tbe  date  of  the  note,  a  minor. 

Plaintifis'  attorney  allowed  a  verdict  taken  in  favor  of 
Gabriel,  and  read  in  evidence  the  note.  Clark  testified  that 
he  was  about  to  have  the  goods  of  said  Louis,  which  were  in 
said  Catharine's  possession,  attached  upon  an  open  aoooant, 
in  their  favor,  against  said  Louis,  when  Gabriel  and  Catha- 
rine proposed  to  give  their  said  note,  for  the  account,  to  pre- 
vent the  attachment  of  said  goods  and  the  consequent  break- 
ing up  of  their  business.  The  goods  were  merchandise,  part 
of  which  plaintiffs  had  sold.  By  another  witness  it  was 
shown  that,  in  the  latter  part  of  1659,  said  Louis  left  At- 
lanta, saying  that  he  would  never  return. 

Mrs.  Valentino,  in  her  own  behalf,  testified  that  the  note 
was  procured  by  plaintifi^'  threatening  to  sell  her  property  if 
she  did  not  give  it ;  that  her  husband  is  living ;  that  she 
last  saw  him  in  August,  1866 ;  that  he  left  Atlanta  in  August, 
1857  or  1858,  never  returned,  and  she  had  no  direct  oomma- 
nication  with  him  till  1866.    She  testified  that  \n  Januaiy, 
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1867,  she  owned  property  in  Atlanta,  separate  and  apart 
from  her  husband.  It  was  admitted  by  plaintiffs  that  Mrs. 
Valentino  at,  and  before  the  date  of  the  note,  was  a  married 
woman  ;  that  her  husband  is  alive;  that  she  has  no  separate 
real  property,  except  that  held  and  owned  by  her  trustees ; 
that  she  had  at  the  date  of  the  note  such  trustee,  and  yet  has ; 
that Fitch,  of  Griffin,  is  such  trustee. 

The  evidence  being  closed,  the  Court  charged  the  jury 
that  even  though  Catharine  Valentino  had  been  deserted  by 
her  husband  before  the  date  of  the  note,  still,  if  the  note 
was  given  in  settlement  of  her  husband's  account  to  plaintiffs, 
ooDtracted  prior  to  his  desertion,  the  note  was  void,  and  it 
made  no  difference  whether  the  property  on  which  plaintiffs 
proposed  to  levy  their  attachment  was  her  husband's  or  not. 

The  jury  found  for  defendant.  Plaintiffs'  couusel  moved 
for  a  new  trial  upon  the  ground  that  said  charge  was  erro- 
neous.   The  refusal  of  the  new  trial  is  assigned  as  error. 

Hammond  &  Welborn,  for  plaintiffs  in  error,  said  deser- 
tion makes  vfife  feme  sole :  Acts  1861-2,  237;  15  Mass., 
30;  4  Mel,  478 ;  4  McCord,  148 ;  22  111.,  391.  The  con- 
sideration was  not  husband's  debt:  Code,  sec.  1773;  2  Par. 
on  Con.,  10 ;  3  Met.,  396  ;  2  Speer,  348.  This  note  given 
before  Act  1851,  and  not  controlled  by  it:  17  Ala.,  802; 
28,544;  2  Sto.  Eq.  Juris.,  sea  1400;  12  Johns,  585;  32 
Ga.,  604. 

A.  W.  Hammond  &  Son,  for  defendant. 

By  the  Court — BiM>WN,  C.  J.,  delivering  the  opinion. 

In  this  case  the  proof  is  clear  that  the  husband  had  de- 
serted his  wife,  and  leaving  her  in  Georgia,  that  he  had  gone 
to  another  State  where  he  still  resides.  In  such  case  the 
wife  is  competent  to  contract  as  a  feme  sole,  and  she  is  able 
to  soe^  and  liable  to  be  sued :  See  2  Kent,  side  page,  150 ; 
15  Mass,  30 ;  4  Met.  Kep'ts,  478  ;  16  111.,  278.  And  see 
Act  of  1851,  page  237. 

But  it  is  insisted  that  she  was  not  competent  to  bind  her- 
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self  to  pay  any  debt  of  her  husband.  This  may  be  true  as 
the  law  now  stands :  See  Code,  Section  1773,  But  thb 
contract  was  made  prior  to  the  adoption  of  the  Code,  and 
must  be  governed  by  the  law  as  it  then  existed.  The  rule 
was  firmly  established  in  England  at  the  time  of  our  adopt- 
ing statute,  that  the  wife,  as  to  her  separate  estate,  if  no  re- 
strictions were  placed  upon  her  power  of  alienation  by  the 
donor,  was  a  feme  sole,  and  that  she  could  bind  it  by  any 
contract  she  might  make,  as  well  to  pay  tlie  debts  of  her 
husband,  as  for  any  other  consideration;  provided,  always, 
the  transaction  was  free  from  fraud  or  undue  influence :  See 
DaJUaava.  Heard  et  cd.^  32  Georgia,  604,  where  the  authori- 
ties are  so  fully  and  al)ly  reviewed  by  Judge  Lyon,  that  it 
would  be  useless  for  me  to  do  more  than  refer  to  what  is 
there  said.  In  that  case,  Mrs.  Lane  was  possessed  of  certain 
property,  which,  by  a  decree  in  equity,  in  Troup  Superior 
Court,  was  vested  in  Anderson,  for  the  sole  and  separate  use, 
benefit  and  behoof  of  her  and  her  children,  free  from  aoj 
debt,  contract  or  liability  of  her  husband  ;  and  of  certain  other 
property  bequeathed  to  the  said  Anderson  in  trust,  for  the  sole 
and  separate  use  of  Mrs.  Lane  and  her  children,  during  her 
life,  and  at  her  death,  to  be  equally  divided  among  the  said 
children,  the  property  not  to  be  subject  to  the  debts  of  her 
said  husband.  In  1856,  while  Mrs.  Lane  was  Sifeme  covert, 
she  and  her  son  executed  a  joint  and  several  promissory  note 
to  Dallas  for  $276  25.  At  the  date  of  the  note,  Mrs.  Lane 
held  the  property  aforesaid  and  her  son  was  insolvent,  and  so 
remained  at  the  time  the  bill  was  filed. 

In  1858,  Mrs.  Lane  and  her  children  entered  into  an  agree- 
ment that  the  trust  property  should  all  be  sold  except  cer- 
tain articles,  and  that  the  proceeds,  after  paying  all  debts  for 
which  it  was  legally  bound,  be  divided  among  the  children, 
in  consideration  that  each  should  pay  to  the  mother,  an- 
nually, one-sixth  part  of  $350  00  during  her  natural  lift*. 
The  property  was  so  divided,  and  in  a  short  time  she  died, 
leaving  no  property.  Dallas  then  filed  a  bill  against  the 
children,  insisting  that  his  debt  was  a  charge  upon  the  sepa- 
rate estate  of  Mrs.  Lane,  and  that  as  the  children  had  the 
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property,  they  ought  each  to  pay  their  proportion  of  the 
debt  The  Court  below  dismissed  the  bill  for  want  of  equity, 
holding  that  the  separate  estate  was  not  so  liable,  and  this 
Court  reversed  the  judgment,  and  laid  down  the  rule  as  fol- 
lows :  '^  As  to  the  first  question,  that  is,  whether  the  prop- 
erty was  bound  for  the  payment  of  the  debt,  we  hold  that 
it  was.  Wherever  property  is  secured  to  a  feme  covert  to 
her  sole  and  separate  use,  without  qualification,  limitations, 
or  r^trietions  as  to  its  use  and  enjoyment,  she  is  to  be  re- 
garded in  respect  to  such  estate,  in  all  respects,  as  a  feme 
sole,  and  it  is  chargable  and  bound  for  the  payment  of  all 
debts  contracted  by  her  that  may  be  secured  by  promissory 
note,  or  other  undertaking  in  writing,  to  pay  the  same,  whether 
said  note  is  given  by  her  alone,  or  jointly  with  others ;  she 
being  the  sole  and  exclusive  owner  of  the  property,  she  holds 
it  with  all  the  incidents  of  property,  theright  of  selling,  giv- 
ing, or  charging  it  with  the  payment  of  debts.'^  In  some 
of  the  cases  cited,  the  contract  of  the  wife  was  that  of  a  se- 
curity for  her  husband,  and  she  was  held  liable  where  there 
was  no  fraud  or  undue  influence. 

Bat  it  is  insisted  that  this  Court  has  laid  down  a  different 
rule  as  to  the  ability  of  the  wife  to  bind  her  separate  estate 
for  the  payment  of  the  debts  of  her  husband ;  in  Kemptonva. 
HaloweU  dc  Company,  24  Georgia,  52;  Hicks,  trustee,  vs. 
Johnson,  24  Georgia,  194,  and  in  Keaton  vs.  Scotl,  25  Geor- 
gia, 652.  I  think  not.  In  all  these  cases  the  property  was 
given  and  secured  to  the  wife  by  deed  or  will,  and  it  wasex- 
pressly  provided  in  the  instrument,  that  it  should  in  no  case 
be  subject  to  the  debts  of  the  husband,  and  the  Court  held  that 
her  power  of  alienation  was  restricted  by  the  donor  in  the  iu- 
fttniment  by  which  she  acquired  it;  and  that  she  could  not,  on 
that  account,  bind  it  for  the  payment  of  her  husband's  debt, 
that  being  the  very  thing  to  which  the  restriction  related. 
This  amounts,  however,  only  to  an  exception  to  the  general 
rule,  and  is  not  the  rule  itself.  The  rule  is,  that  the/eme 
(^ert  is  a  feme  sole  as  to  her  separate  estate,  with  full  power 
of  alienation  or  disposition  at  her  pleasure.  The  exception 
i$,  that  if  the  donor  has  restricted  the  power  of  alienation  or 
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disposition,  she  is  boand  by  such  restriction^  and  can  not  di- 
rectly or  indirectly  alienate  or  bind  it,  in  violation  of  tbe 
restriction  placed  upon  it  by  the  donor.  The  decisions  last 
referred  to,  do  not,  therefore,  change  the  general  rule  as  it 
existed  when  they  were  pronounced  and  continued  to  exist, 
till  the  adoption  of  the  Code. 

But  it  is  insisted  that,  under  the  Act  of  1851,  the  separate 
estate  which  the  feme  covert  acquires  by  her  own  exertions, 
during  the  separation  from  her  husband,  is  in  like  manner 
restricted  by  the  Act  itself,  and  that  she  can  not,  under  that 
Act,  bind  any  of  her  separate  estate  by  any  contract  to  pay 
any  debt  of  her  husband.  And  this,  if  I  correctly  under- 
stand the  case,  is  the  point  of  difference  between  the  different 
members  of  the  Court.  The  Act  is  in  these  words  :  ''That 
in  all  cases  where  a  married  woman  has  been  deserted  by  her 
husband,  and  has,  while  so  deserted,  by  her  exertions,  or 
those  of  her  children,  or  otherwise,  acquired  property  of  any 
kind,  the  same  shall  be  exempt  from  the  payment  of  said 
husband's  debts,  and  be  vested  in  said  married  woman  for 
her  sole  and  separate  use,  not  subject  to  the  debts,  contracts 
or  control  of  said  husband.^'  It  is  insisted  that  the  legisla- 
ture puts  the  same  restriction  on  the  wife's  power  to  alienate 
or  bind  here  separate  estate,  made  during  the  desertion  by 
the  husband,  that  the  will  or  deed  does,  in  the  cases  which 
have  been  before  this  Court,  and  that  by  analogy  to  those 
decisions,  she  is  prohibited  from  binding  her  estate  so  made, 
for  the  payment  of  any  debt  of  the  husband. 

The  distinction  between  the  two  cases,  is,  to  my  mind, 
very  clear.  In  the  one  case,  she  does  not  make  the  property. 
It  is  given  her  by  will  or  deed,  and  the  donor,  who  did  make 
it,  and  was  the  owner  when  the  will  or  deed  was  made,  had 
the  undoubted  right  to  make  the  gift,  on  such  condition  or 
with  such  qualification  or  restriction  impased  as  he  might 
think  proper  to  prescribe.  In  the  other  case,  the  legislature 
was  not  the  owner  of  the  property,  not  the  donor,  and  could 
properly  place  no  condition  or  qualification  on  the  use  of 
that  which  it  did  not  give.  The  Act  of  1851  gives  the  wife, 
whose  husband  has  deserted  her,  no  property.     It  simply 
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directs  in  such  case,  that  what  she  acquires  bj  her  own  ex- 
ertions, or  those  of  her  children,  or  otherwise,  shall  be  ex- 
empt from  the  payment  of  said  husband's  debts,  and  shall  be 
vested  in  her,  for  her  sole  and  separate  use,  not  subject  to 
the  debts,  contracts  or  control  of  her  said  husband.  There 
is  some  tautology  in  the  Act.  It  first  exempts  the  property 
from  the  payment  of  the  husband's  debts,  and  vests  it  in 
the  wife  for  her  sole  and  separate  use;  and  then,  again, 
declares  that  it  is  not  subject  to  the  debts,  contracts  or  con- 
trol of  the  husband.  This  repetition  of  the  same  idea,  adds 
neither  strength  to  the  legal  effect  nor  grammatical  accuracy 
to  the  sentence.  The  meaning  is,  simply,  that  the  property 
is  vested  in  the  wife  for  her  sole  and  separate  use,  free  from 
the  debts  or  control  of  the  husband.  Such  was  always  the 
legal  dolus  of  the  wife's  separate  estate,  and  she  was  always 
held  to  be  Sifeme  sole  as  to  such  separate  estate,  with  power 
to  dispose  of  it  at  her  pleasure,  and  to  bind  it,  by  her  own 
contracts,  for  the  debts  of  her  husband,  when  there  was  no 
fraud  or  undue  influence. 

The  Act  of  1851  makes  the  property  acquired  by  the  wife, 
during  the  separation,  her  separate  property,  free  from  the 
debts  or  control  of  her  husband,  as  all  other  separate  property 
was,  before  its  passage.  It  puts  no  restrictions  or  conditions 
on  the  separate  property  of  the  wife,  which  did  not  exist  by 
law,  before  its  passage ;  nor  was  it  intended  to  alter  the  law 
in  that  respect  It  simply  gives  her  power  to  hold  as  her 
separate  property,  what  she  acquires  during  the  separation, 
which,  as  the  law  then  stood,  went  to  her  husband.  In 
other  words,  it  enlarges  her  separate  estate,  but  it  makes  no 
change  in  the  law  as  to  her  power  over  her  separate  estate. 
It  dedares  it  to  be  vested  in  her,  for  her  sole  and  separate 
use,  free  from  the  husband's  debts  or  control.  The  separate 
estate  of  the  wife  was  always  vested  in  her,  in  the  same  way, 
and  was  always  exempt  from  the  husband's  debts,  unless  it 
was  otherwise  provided  in  the  instrument  creating  it.  The 
very  &ct  that  it  is  a  separate  estate,  necessarily  includes  the 
idea,  that  it  is  to  her  sole  and  separate  use.  And  the  fact 
that  it  18  held  by  the  wife  to  her  sole  and  separate  use,  ex- 
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eludes  the  idea,  that  it  is  subject  to  the  husband's  debts,  or 
to  the  debts  of  any  one  but  the  owner,  unless  she,  by  her 
contract,  agrees  so  to  bind  it.  And  the  fact  that  it  is  hers, 
and  that  she  is,  as  to  it,  a  feme  sole,  necessarily  implies  that 
she  may,  by  her  contract,  convey  or  bind  it,  unless  there  is 
some  positive  legal  restriction  on  her  power  of  alienation. 
This  Act,  in  my  judgment,  simply  intends  to  protect  the  wife 
in  the  enjoyment  of  the  property  acquired  by  her,  during 
the  separation  from  her  husband,  against  the  creditors  of  her 
husband,  and  against  his  own  right  to  take  it  from  her,  or 
to  bind  it  by  his  contracts.  But  it  does  not  deny  to  her  the 
power  to  bind  it,  by  any  contract  she  may  make.  And 
if  she,  for  a  valuable  consideration,  contracts  to  pay  his  debt 
out  of  her  property,  there  is  nothing  in  the  Act  of  1851 
which  interferes  with  her  power  or  right  to  do  so. 

In  this  case,  the  creditor  of  the  husband  was  proceeding 
with  an  attachment  against  his  property  in  her  possession,  of 
which  it  is,  I  think,  fair  to  presume,  she  had  the  benefit.  To 
stop  the  proceeding  by  attachment,  she  gave  this  note,  and  I 
am  satisfied  the  contract  was  founded  upon  a  valuable  consid- 
eration,  that  she  had  power  to  make  it,  and  that  she  is 
bound  by  it.  And  I  am  further  of  the  opinion,  that  any  or 
all  her  separate  estate  is  subject  to  the  execution  when  ob- 
tained, except  such  as  may  have  been  given  or  granted  to  her^ 
by  deed  or  will,  subject  to  such  conditions,  or  restrictions 
imposed  by  the  donor,  as  protect  it  under  the  former  rulings 
of  this  Court,  to  which  I  have  referred  in  this  opinion.  I 
will  remark  in  conclusion,  that  we  have  gone  farther  than  it 
was  necessary  to  go,  to  decide  the  case  made  by  this  record. 
When  we  entered  into  the  discussion  of  the  question  of  the 
liability  of  any  particular  species  of  separate  estate,  to  the 
payment  of  this  debt.  But  we  have  been  induced  to  do  so 
by  the  solicitation  of  the  counsel,  and  by  the  range  taken  in 
the  argument  of  the  case.  The  only  question  necessary  to  be 
decided,  is,  were  the  plaintifis  entitled  to  a  judgment  upon 
this  note?  How  they  are  to  make  their  money  after  they 
have  obtained  the  judgment  is  an  after  consideration. 

I  hold  that  the  plainti£&  are  entitled  npon  the  case  made, 
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to  a  jailgment  agaiast  the  defendant,  for  the  amount  of  the 
note,  to  be  levied  when  obtained^  upon  such  property,  if  any, 
as  may  be  found  subject. 
Judgment  reversed. 

Warner,  J.,  concurred,  but  wrote  no  opinion. 

McCay,  J.,  dissenting. 

A  married  woman,  though  deserted  by  her  husband,  is 
still  a  married  woman,  and  though,  under  our  law,  she  may 
sue  and  be  sued,  and  make  contracts  as  a  feme  sole,  still  any 
property  she  may,  in  any  manner  acquire,  i^  "  separate  prop- 
erty." And  under  the  1773d  section  of  the  Code,  she  can- 
not bind  her  separate  estate  by  any  '*  assumption  of  the  debts 
of  her  husband.^' 

It  is  said,  however,  that  this  contract  was  made  before  the 
adoption  of  the  Code.  And  this  is  true.  But  what  was  the 
law  before  the  Code  ?  The  Act  of  1851  provides  that  if  the 
hus^band  desert  the  wife,  any  earnings  she  may  accumulate, 
or  any  property  she  may  acquire,  in  any  way,  shall  be  her 
separate  estate,  and  be  to  her  sole  use,  "  not  subject  to  the 
debts,  contracts  or  control  of  her  husband." 

This  Court,  in  25th  Georgia,  654,  in  the  case  of  KeaJton 
vs.  S&ytt^  and  in  Kempton  vs.  HaloweU,  24th  Georgia,  56, 
and  io  Hlcka  vs.  Johnson,  24th  Georgia,  194,  has  decided 
that  property  settled  to  the  "  sole  use  of  the  wife,  not  to  be 
subject  to  the  debts  of  the  husband,"  cannot,  even  by  the 
agreement  of  the  wife  to  pay  such  debts,  be  made  liable 
therefor. 

I  am  unable  to  see  how  certain  words  in  a  deed  shall  be 
held  to  mean  one  thing,  and  precisely  the  same  words  in  a 
i^aiute  shall  be  held  to  mean  another  thing.  If  property,  settled 
by  deed  to  the  sole  use  of  a  wife,  "  not  to  be  subject  to  her 
husband's  debts,"  be  beyond  her  power  of  disposal,  so  as  to 
charge  it  by  her  agreement,  with  her  husband's  debts,  I  do  not 
see  why  the  Act  of  1851,  which  declares  any  property  ac- 
quired by  her,  during  his  desertion,  shall  be  vested  to  her 
sole  use, ''  not  subject  to  her  husband's  debts,"  does  not  also 
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restrict  her  disposition  of  it,  to  the  same  extent  And  moxe 
especially  is  this  true,  if  we  consider  that  the  Legislatare,  in 
1863,  by  the  Code,  has  declared  that  to  be  the  public  policj 
and  hiw  of  the  State,  in  all  cases  of  separate  estate  in  the  wife. 

The  Court,  in  the  24th  and  25th  Greorgia  Reports,  proceed 
upon  the  ground  that  the  meaning  of  the  words,  **  to  her 
separate  use,  not  be  subject  to  her  husband's  debts,''  necessa- 
rily requires  the  construction  of  them  insisted  upon  in  those 
cases.  If  that  be  so,  the  meaning  of  the  words  in  the  statute 
requires  the  same  construction.  The  Legislature  has  just  as 
much  power  to  restrict  as  the  maker  of  a  deed ;  the  only  qoes- 
tion  in  those  cases  was,  did  the  grantor,  by  the  words  used^  so 
restrict  ?  It  seems  to  me  that  the  same  answer  must  be  given 
in  both  cases.    Moreover,  this  is  the  natural  meaning. 

The  property  is  said,  by  the  Act,  to  be  *'  to  her  sole  use  and 
benefit"  This  made  it  hers ;  this  deprived  the  husband  and 
his  creditors  of  all  power  over  it  Why  add  other  words? 
Why  say  ''  not  to  be  subject  to  his  debts?''  In  the  cases  I 
have  referred  to,  this  Court  say  these  words  restrict  her  use 
of  it,  so  that  she  cannot,  even  by  her  express  agreement, 
charge  it  with  his  debts.  The  construction  put  upon  these 
words  in  the  Act  of  1851,  by  the  majority  of  the  Court 
seems  to  me  to  make  the  words  "not  to  be  subject  to  bis 
debts,"  useless  tautol(^,  since  the  other  words,  ''to  her  sole  and 
separate  use,"  fully  and  l^ally  convey  all  the  meaning  it  is 
assumed  was  intended.  I  think  these  words  mean  some- 
thing in  the  statute  as  well  as  in  a  deed. 

It  is  not  pretended  that  this  judgment  will  bind  the  prop- 
erty in  Mr.  Fitch's  hands,  as  trustee.  To  bind  that,  proceed* 
ings  must  be  had  against  him,  and  even  then  her  right  t(i 
bind  it  by  her  contract,  will  depend  entirely  upon  the  terms 
of  the  deed.  For  these  reasons,  I  dissent  firom  the  j  udgment 
of  the  Court  in  this  case. 
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Spencek  Marsh  et  cd.^  plaintifTs  in  error,  va,  Alexai^beb 

M.  Lazenby,  defendant  in  error. 

An  unmarried  man,  whose  indigent  mother  and  sisters  live  with  him, 
and  are  supported  by  him,  ia  the  head  of  a  family  in  the  sense  in 
which  the  term  is  nsed  by  the  Constitution  of  the  State,  and  is  en- 
titled to  a  Homestead. 

Homestead.     Before  Judge   Kirby.     Walker    Superior 
Court.     March  Term,  ]  870. 

In  January,  1870,  Lazenby  applied  to  the  Ordinary  of 
sA\d  oounty  for  the  setting  apart,  as  his  homestead,  of  three 
hundred  and  forty-five  acres  of  land,  on  which  he  lived,  and 
for  the  exemption  of  certain  personalty.     In  his  petition  this 
property  was  fully  described,  and  he  claimed  that  he  was  en- 
titled to  it  because  he  was  the  head  of  a  family,  composed  of 
his  mother  and  two  sisters.     Marsh  and  others,  all  judgment 
creditors  of  Lazenby,  opposed  the  petition,  upon  the  ground 
that  Lazenby  was  not  the  head  of  a  family.     The  Ordinary 
flismissed  the  application  and  Lazenby  appealed  to  the  Su- 
l^erior  Court- 
There  said  objectors  renewed  their  demurrer  to  said  pe- 
tition, on  said  ground,  but  it  was  overruled.     It  was  then 
admitted  that  Lazenby  was  an  old  bachelor,  without  wife  or 
ehild,  that  his  mother  and  two  sisters,  each  over  twenty-one 
years  old,  lived  with  him,  in  his  house  on  said  land,  and  that 
he  had  been  providing  for  and  taking  care  of  them  for  several 
years,  and  that  the  objectors  were  judgmentcreditors,  as  afore- 
said.   The  Court  was  requested  to  charge  the  jury  that  if 
I^azenby  had  no  wife  or  child,  they  must  find  against  his  ap- 
plication, that  a  bachelor  can  not  be  the  head  of  a  family  in 
this  State.     He  refused  so  to  charge.     What  he  did  charge 
Joes  not  appear,  but  the  jury  found  in  favor  of  the  applica- 
tion, and  the  homestead  was  set  apart,  etc.     Said  creditors 
assign  said  overruling  of  the  demurrer  and  the  refusal  to 
charge  as  requested,  as  error. 

A.  C.  Howell,  D.  C.  Sutton,  and  H.  P.  Lumpkin,  by 
£.  F.  HoQE,  for  plaintiffs  in  error. 

Vol.  xlt.— 11. 
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John  Taylor,  by  E.  N.  Broyles,  for  defendant. 
By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  record  in  this  case  shows,  that  the  applicant  for  a  home- 
stead was  **an  old  bachelor,  without  wife  or  child,'*  bat  that 
his  mother  and  two  sisters,  all  of  whom  are  over  twenty-one 
years  of  age,  were  living  in  the  same  house  with  him,  on  the 
land  which  he  seeks  to  have  set  apart  as  a  homestead  for  his 
and  their  use,  and  that  the  applicant  had  been  providing  for 
and  taking  care  of  his  mother  and  sisters  for  several  years. 
The  only  question  presented  for  our  decision  is,  did  this  con* 
stitutea  family  of  which  the  applicant  was  the  head  ?  We  hold 
that  it  did,  especially  as  to  the  mother.  A  husband,  a  widow, 
a  guardian  or  trustee,  who  represents  those  who  are  dependent 
upon  him  or  her  for  a  support,  and  is  the  head  of  a  family  of 
such  dependants,  is  entitled  to  a  homestead ;  and  we  see  no 
reason  why  the  same  rule  does  not  apply  in  favor  of  the  head 
of  any  other  household  of  dependants  whom  it  is  his  legal 
duty  to  support. 

Our  Code  points  out  who  are  entitled  to  assistance  from 
the  county  as  paupers,  and  declares  that  in  cases  where  &m- 
ilies  are  unable  to  maintain  themselves,  and  the  helpless  chil- 
dren they  may  have  also,  they  may  be  aided  to  the  extent  re- 
quired, in  the  furnishing  of  food,  clothing  and  shelter.  It  then 
adds.  Section  786 :  "  If  any  such  person  has  father,  mother,  or 
child  of  sufficient  ability,  he  or  she  must  be  supported  by 
them,  and  failing  so  to  do,. any  county  in  the  State,  having 
made  provision  for  such  persons,  may  sue  persons  of  full  age 
standing  in  such  relation  to  them^  and  recover  for  the  time 
such  county  has  made  provision  for  such  person;  always  pro- 
vided, the  person  sued  was  possessed  of  such  ability." 

Here  the  applicant  had  taken  his  mother  and  two  sisters 
to  live  with  him,  and  as  they  were  indigent,  and  he  was  pro- 
viding for  them,  and  the  law  imposed  upon  him  the  duty, 
which  is  sanctioned  by  every  just  and  generous  impulse  of 
our  nature,  to  take  care  of  and  support  his  moth^,  who  is 
dependent  upon  him,  we  hold  that  he  is  the  head  of  a  family 
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iQ  contemplation  of  law,  with  the  same  rights  as  any  other 
head  of  a  family,  while  this  relation  lasts  and  the  necessity 
exists. 
Judgment  affirmed. 


Jack  Prior,  plaintiff  in  error,  rs.THE  State  op  Georgia, 

defendant  in  error. 

Defendant  was  indicted  for  an  assault  with  the  intent  to  marder,  and 
found  guilty ;  a  motion  was  made  in  arrest  of  judgment,  on  the  ground 
that  the  offence  was  not  sufficiently  set  forth  in  the  indictment  to  au- 
thorize a  judgment  to  be  rendered  thereon.  The  allegation  in  the  in- 
dictment is,  that  the  defendant,  on  the  19th  day  of  December,  1869, 
with  force  and  arms,  in  said  county,  with  a  certain  pistol,  of  the  value 
often  dollars,  said  pistol  being  a  weapon  likely  to  produce  death,  in 
and  upon  one  Emanuel  Mann,  in  the  peace  of  God  and  said  State,  did 
then  and  there,  unlawfully,  wilfully,  feloniously,  and  of  his  malice 
aforethought,  make  an  assault,  and  hira,  the  said  Emanuel  Mann, 
then  and  there,  unlawfully,  and  with  his  malice  aforethought,  beat, 
wound,  and  ill-treat,  with  the  intent  him,  the  said  Emanuel  Mann, 
then  and  there,  to  kill  and  murder,  contrary  to  the  laws  of  said  State, 
etc.  The  evidence  had  on  the  trial  is  not  contained  in  the  record. 
The  4293d  secUon  of  the  Code  declares,  that  *'  an  assault  with  intent  to 
murder,  by  using  any  weapon  likely  to  produce  death,  shall  be  pun- 
ished,'' etc  The  allegation  is,  that  the  defendant  beat  and  wounded 
the  said  Emanuel  Mann  with  a  pistol,  the  same  being  a  weapon  likely 
to  produce  death : 

Hddf  that  the  indictment  was  sufficient  in  law  to  authorize  the  Court  to 
render  judgment  thereon,  that  the  legal  presumption  is,  after  verdict, 
that  the  jury  were  satisfied  from  the  evidence,  that  the  pistol  was  of 
gnfficient  size  to  have  produced  death  by  beating  another  with  it,  as' is 
alleged  in  the  indictment. 

Criminal  Law.  Arrest  of  Judgment.  Before  Judge 
KiRBT.    Polk  Superior  Court.     February  Term,  1870. 

The  indictment  charged  Jack  Prior  '^  with  the  offence  of 
assanlt  with  the  intent  to  murder,  for  that  the  said  Jack 
Prior,  in  said  county,  on  the  l9th  of  December,  1869,  with 
foroB  and  arms,  and  with  a  certain  pistol,  of  the  value  often 
doUsra,  said  pistol  being  a  weapon  likely  to  produce  death,. 
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in  and  upon  one  Emanuel  Mann,  in  the  peace  of  God  aad 
said  State,  did,  theu  and  there,  unlawfully,  wilfully,  feloni- 
ously, and  of  his  malice  aforethought,  make  an  assault,  and 
him,  the  said  Emanuel  Mann,  then  and  there,  unlawfully, 
feloniously,  and  with  his  malice  aforethought,  beat,  wound 
and  ill-treat,  with  the  intent  him,  the  said  Emanuel  Mann, 
then  and  there,  to  kill  and  murder,  contrary  to  the  laws  of 
said  State,"  eta  Prior  was  tried  and  found  guilty.  What 
the  evidence  was  does  not  appear. 

His  counsel  moved  in  arrest  of  judgment  for  the  following 
alleged  defects  in  the  indictment :  The  indictment  does  not 
show  on  its  face  that  the  defendant  is  guilty  of  any  crime,  or 
of  the  crime  named ;  it  does  not  show  that  the  pistol  was 
loaded  with  powder  and  lead,  or  anything  else,  making  it  a 
weapon  likely  to  produce  death ;  nor  charge  any  use  of  the 
weapon,  or  that  the  assault  was  made  with  a  loaded  pistol ; 
or  that  the  pistol  was  shot  or  fired,  or  in  any  other  manner 
used.  The  Court  refused  to  arrest  the  judgment  and  sen* 
tenoed  Prior  to  the  penitentiary  for  two  years. 

The  refusal  to  arrest  the  judgment  is  assigned  as  error  on 
each  of  said  grounds. 

J.  W.  H.  Underwood.  Thompson  &  Turner,  for 
plaintiff  in  error. 

C.  D.  Forsyth,  Solicitor  General,  by  John  D.  Pope,  for 
the  State. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  overruling  the  motion  of  the  defendant  to  ar- 
rest the  judgment.  The  4293d  section  of  the  Code  declares 
that,  "  An  assault  with  intent  to  murder,  by  using  any  weapon 
likely  to  produce  death,  shall  be  punished,"  etc.  The  alle- 
gation in  the  indictment  is,  that  the  defendant  beat  and 
Avounded  the  said  Emanuel  Mann,  with  a  certain  pistol,  the 
same  being  a  weapon  likely  to  produce  death.  The  evidence 
had  upon  the  trial  does  not  appear  in  the  record.     In  our 
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jtidgmeot,  the  indictment  was  sufficient  in  law  to  autliorize 
the  Court  to  render  judgment  thereon.  The  legal  presump- 
tion after  verdict  is,  that  the  jury  were  satisfied  from  the  evi- 
dence, that  the  pistol  was  of  sufficient  size  to  have  produced 
death,  by  beating  and  wounding  another  with  it,  as  is  alleged 
in  the  indictment. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


William  Solomon,  plaintiff  in  error,  V8,  The  Commission- 
ers OF  Cartersville,  defendants  in  error. 

The  Commissioners  of  the  town  of  Cartersville,  assessed  a  tax  on  sixty- 
foar  acres  of  land,  as  the  property  of  S.,  which  was  used  for  agricul- 
tural purposes  only,  and  issued  an  execution  therefor,  to  which  S. 
made  an  affidavit  of  illegality,  alleging  amongst  other  things,  that  the 
land  so  taxed  was  not  within  the  corporate  limits  of  the  town  of  Car- 
tersville. This  affidavit  of  illegality  was  overruled  by  the  Board  of 
CommissionerSy  they  claiming  the  right  to  tax  the  property  in  question 
under  an  alleged  Act  of  the  General  Assembly,  passed  in  the  year  1869, 
extending  the  corporate  limits  of  said  town.  The  case  was  brought  up 
to  the  Superior  Court  by  writ  o£  certiorari^  and  on  the  hearing  thereof, 
the  certiorari  was  dismissed,  and  the  decision  of  the  Commissioners 
vas  sustained.  On  the  hearing  the  case  in  this  Court,  the  original  Act 
on  file  in  the  Secretary- of*State*s  office,  under  which  the  right  to  tax 
the  property  is  claimed,  was  produced,  from  which  it  appears  that  the 
bill  passed  both  Houses  of  the  General  Assembly  on  the  16tli  day  of 
March,  1869,  and  was  approved  by  the  Governor  on  the  29th  of  May, 
1889,  in  the  following  words  and  figures,  (to-wit.) :  **  Approved  May 
2Gth,  1869,  Rufus  B.  Bullock,  Governor,  subject  to  the  action  of  Coun- 
cil of  Cartersville.'*  It  appears  from  the  published  Journals  of  the 
General  Assembly,  that  that  body  adjourned  sine  die  on  the  18th  day 
of  March,  1869.  The  second  Section  of  the  4th  Article  of  the  Consti- 
tation  declares,  that  the  Governor  shall  have  the  revision  of  all  bills 
passed  by  both  Houses  before  the  same  shall  become  laws,  and  if  any 
bill  should  not  be  returned  by  the  Governor  within  five  days  (Sunday 
excepted)  aHer  it  has  been  presented  to  him,  the  same  shall  be  a  law, 
unless  the  General  Assembly,  by  their  adjournment,  shall  prevent  its 
retimi: 

Stldf  That  if  this  was  an  original  question,  independent  of  any  construc- 
tion heretofore  given  by  the  Executive  Department  of  the  State  Govern- 
ment, this  Court  would  be  inclined  to  hold  that  the  Governor,  under 
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the  Constitution,  coald  not  approve  and  sign  any  bill  after  the  adjoam- 
ment  of  the  General  Assembly  ;  but  upon  looking  into  the  past  histoty 
of  our  Legislation,  we  find  that  it  has  been  the  practice  for  many  years, 
for  the  Governor  to  take  five  days  after  the  adjournment  of  the  General 
Assembly  for  the  revision  of  bills,  and  to  sign  them  within  that  time, 
but  not  afterwards,  that  a  large  number  of  the  most  important  Acts 
BOW  upon  the  statute  books  of  the  State,  have  been  so  approved  and 
signed.  This  usage  and  practice  of  the  Executive  Department  of  the 
State  Government  should  not  now  be  disturbed  or  set  aside. 
Held  also,  That,  inasmuch  as  the  bill  under  the  authority  of  which  the 
Commissioners  of  the  town  of  Carters ville  claim  the  right  to  tax  the 
property  of  S.,  was  not  approved  and  signed  by  the  Governor  until 
more  than  two  months  had  elapsed  from  the  day  of  the  adjournment  of 
the  General  Asssmbly,  the  same  never  became  a  law  of  the  State,  and 
did  not  confer  any  authority  as  such,  on  the  Commissioners  of  the 
town  of  Cartersville,  to  assess  and  collect  the  tax  on  the  property  of  S., 
as  specified  and  set  forth  in  the  record. 

Tax.  Corporations.  Constitutioual  Law.  Before  Judge 
Pabrott.     Bartow  Superior  Court.     April  Term,  1870. 

On  the  16th  of  March,  1869,  a  House  bill  amending  the 
several  Acts  incorporating  the  town  of  Cartersville,  was  read 
the  third  time  and  passed  in  the  Senate.  On  the  1 8th  of 
March,  the  General  Assembly  adjourned,  sine  die.  Section 
1st  of  said  Act  extended  the  corporate  limits.  Section  2d 
empowered  the  Board  of  Commissioners  to  fix  the  price  of 
license  to  retail  liquors,  provided  it  was  not  to  exceed  $30000 
per  annum,  and  to  levy  a  ''tax  on  all  real  and  personal  prop- 
erty within  the  corporate  limits  of  said  town  as  they  may 
think  proper/'  provided  it  did  not  exceed  one-half  of  one  per 
cent.  Section  3d  allowed  a  fine  of  $10  00  for  selling  liquors 
without  license.  Section  4th  enacted  that  no  one  who  had 
not  paid  his  town  taxes  and  fines,  and  worked  on  its  streets, 
as  required,  might  be  a  Commissioner  or  vote  for  Commis- 
sioners. Section  5  allowed  an  extra  tax  when  deemed  neces- 
sary, to  buy  a  fire  engine  and  appurtenances.  Section  6th 
provided  for  compelling  the  citizens  to  work  its  streets  or  pay 
a  street  tax.  Section  7th  authorized  the  Commissioners,  or 
a  majority  of  them,  to  issue  the  bonds  of  the  town  for  $25,- 
000  00|  with  interest,  payable  semi-annually,  redeemable  in 
ten  years,  provided  a  majority  of  the  citizens  favored  it ;  the 
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citizens  were  to  vote  as  to  how  raach  to  issae,  and  how  to  in- 
vest the  bonds.  Section  8th  allowed  the  Commissioners,  or 
a  majority  of  them,  to  invest  said  bonds  in  the  stock  of  The 
Cartersville  and  Van  Wert  Railroad,  or  in  such  other  man- 
ner as  the  majority  of  the  voters  should  decide  at  such  elec- 
tion. Section  9th  empowered  the  Commissioners  to  raise  a 
tax  to  redeem  said  bonds,  if  issued.  Section  10th  repealed 
conflicting  laws. 

On  the  25th  of  May,  1869,  at  a  called  meeting  of  the  Board 
of  Commissioners,  they  resolved  that,  because  said  4th  section 
'Ms  considered  to  be  in  conflict  with  the  Constitution  of  the 
State  of  Georgia,  and  without  benefit  to  said  town,  and  re- 
pulsive to  the  honest  sentiments  of  said  town,"  they  would 
not  enforce  said  section,  and  that  they  would  instruct  the  rep- 
resentatives of  said  county  to  have  it  repealed.  A  certified 
copy  of  this  resolution,  dated  the  25th  of  May,  1869,  is  at- 
tached to  the  original  Act,  which  was  used  here  in  the  ar- 
gument The  approval  of  the  Act  was  as  follows :  "  Ap- 
proved May  26th,  1869,  Rufus  B.  Bullock,  Governor,  sub- 
ject to  the  action  of  Council  of  Cartersville." 

The  extension  of  the  corporate  limits  took  in  certain  sixty- 
four  acres  of  land  belonging  to  Solomon.  He  failing  to  pay 
the  taxes  said  to  be  due  to  said  town  on  said  land,  a  tax^. 
/a  was  levied  upon  it,  and  it  was  advertised  to  be  sold  on 
the  25th  of  September,  1869.  Solomon  filed  his  affidavit 
that  said  ^. /a.  was  proceeding  illegally,  because  the  land  was 
not  within  the  corporate  limits  of  Cartersville,  never  was 
claimed  to  be  in  before  said  Act  was  approved,  which  Act  is 
void  because  the  General  Assembly  adjourned  sine  die  on  the 
18th  of  March,  1869,  and  said  approval  was  too  late;  be- 
cause said  Act  was  never  promulgated  nor  published ;  be- 
cause there  is  no  public  road  or  street  on  any  part  of  said 
land,  no  one  lives  or  has  lived  on  it,  no  house  is  or  has  been 
on  it  for  years  past,  the  land  is  used  for  agricultural  pur- 
poses alone,  it  is  no  expense  to  Cartei'sville  and  is  not  even 
laid  off  in  lots,  and  the  General  Assembly  can  not  Constitu- 
tionally 80  extend  said  limits  as  to  make  said  land  liable  to 
said  tax ;  because  the  sale  is  advertized  to  occur  on  a  day 
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Other  than  the  first  Tuesday  in  the  month,  the  day  fixed  for 
sheriff's  sales,  and  that,  too,  withoat  four  weeks  advertise- 
ment. 

The  Board  of  Commi5sionei*3  dismissed  the  affidavit  of  ille- 
gality. Thereupon  Solomon's  counsel  sued  out  a  ceriiorariy 
averring  that  the  decision  of  the  Commissioners  was  erroneous 
on  each  of  said  grounds.  Upon  hearing  the  certiorari^  Judge 
Parrott  affirmed  the  decision  of  the  Commissioners,  and  that 
is  assigned  as  error. 

Wabren  Akin,  for  plaintiff  in  error. 

A.  Johnson,  by  D.  A.  Walker,  for  defendan*;,  said  the 
Act  was  law  without  the  Governor's  approval,  Cons't.  Ga., 
Art.  4,  Sec.  2,  Par.  6.  Cons't.  U.  S.,  Art.  1,  Sec.  7,  Par.  2. 
The  sale  might  be  when  the  Commissioners  might  direct: 
Acts  1850,  104;  1851,  234;  1856,  370;  1859,  143. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  dismissal  of  the  certiorari  and  affirming  the  decision  of 
the  Commissioners  of  the  town  of  Cartersville.  The  second 
section  of  the  4th  article  of  the  Constitution  of  this  State,  de- 
clares that  the  Grovernor  shall  have  the  revision  of  all  bills 
passed  by  both  Houses,  before  the  same  shall  become  laws, 
and  if  any  bill  should  not  be  returned  by  the  Governor  within 
five  days  (Sunday  excepted,)  after  it  has  been  presented  to 
to  him,  the  same  shall  be  a  law,  unless  the  General  Assembly, 
by  their  adjournment,  shall  prevent  its  return.  The  original 
Act,  on  file  in  the  office  of  the  Secretary  of  State,  under 
which  the  right  to  tax  the  property  of  Solomon  is  daimed, 
was  produced,  from  which  it  appears  that  the  bill  passed 
both  Houses  of  the  General  Assembly,  on  the  16th  day  of 
March,  1869,  and  was  approved  by  the  Governor,  on  the 
29th  day  of  May,  in  the  following  words  and  figures,  (to-wit :) 
"  Approved,  May  26th,  1869.  Rufus  B.  Bullock,  Governor, 
subject  to  the  action  of  Council  of  Cartersville.^'  It  also  ap- 
pears  from  the  published  journals  of  the  General  Assembly, 
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that  that  body  adjourned  sine  die  on  the  18th  day  of  March, 
1869,  more  than  two  months  prior  to  the  date  of  the  Gover- 
nor's approval  of  the  bill. 

If  this  was  an  original  question,  independent  of  any  con- 
struction heretofore  given  by  the  Executive  Department  of 
the  State  Government,  to  this  clause  of  the  Constitution,  we 
should  be  inclined  to  hold,  that  the  Governor  could  not  ap- 
prove and  sign  any  bill  after  the  adjournment  of  the  General 
Assembly  ;  but  on  looking  into  the  past  history  of  our  legis- 
lation, we  find  that  it  has  been  the  practice  for  many  years, 
for  the  Governor  to  take  five  days  after  the  adjournment  of 
tlie  General  Assembly,  for  the  revision  of  bills  passed  by  that 
body,  and  to  approve  and  sign  the  same  within  that  time, 
but  not  aftei'wardsy  and  that  a  large  number  of  the  most  im- 
j>ortant  Acts  now  upon  the  statute  books  of  the  State  have 
been  so  approved  and  signed,  which  usage  and  practice  of  the 
Executive  Department  of  the  State  Government,  should  not 
now,  in  our  judgment,  be  disturbed  or  set  aside.  But  this 
bill  passed  by  the  General  Assembly,  under  the  authority  of 
which,  the  Commissioners  of  the  town  of  Cai'tersville  claim 
the  legal  right  to  tax  the  property  of  Solomon,  was  not  approved 
and  signed  by  the  Governor,  until  more  than  two  months  had 
elaj>sed  from  the  day  of  the  adjournment  of  the  General  As- 
sembly, and  never  became  a  law  of  the  State,  and  did  not 
confer  any  lawful  authority  as  suci),  on  the  Commissioners  of 
the  town  of  Cartersville,  to  assess  and  collect  the  tax  on  the 
property  of  Solomon,  as  specified  and  set  forth  in  the  record. 

The  Constitution  of  the  State  is  the  fundamental  law  of 
the  State,  and  if  bills  introduced  into  the  General  Assembly 
are  not  passed  and  approved  in  accordance  with  the  require- 
ments and  provisions  of  that  Constitution,  they  have  no 
binding  force  or  authority  upon  the  people  tluereof,  as  laws. 

Let  the  judgment  of  the  Court  below  be  reversefl. 
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B.  G.  Pool,  and  O.  H.  Lufburrow,  plaintiffs  in  error,  u. 
P.  R.  and  B.  J.  Lewis,  defendants  in  error. 

1.  The  owner  of  a  mill  whose  dam  and  uiachinery  are  suited  to  tbe 
size  and  capacity  of  the  stream,  has  a  rigl^o  the  reasonable  use  of 
tbe  water  to  propel  his  machinery,  but  he  must  detain  it  no  longer 
than  is  necessary  for  its  profitable  enjoyment,  and  he  must  return  it  to 
its  natural  channel  before  it  passes  upon  the  land  of  the  propri^r 
below. 

2.  What  is  a  reasonable  detention  is  a  question  for  the  jury,  in  view  of  all 
the  facts  in  the  case,  taking  into  account  the  nature  and  use  of  the  ma- 
chinery, and  the  use  of  the  water  necessary  to  its  profitable  emploj- 
ment.  If  the  owner  detains  the  water  no  longer  than  is  necessary  for 
its  profitable  use,  he  is  not  liable  in  damages  to  the  proprietor  below. 

8.  Where  the  owner  of  an  iron  furnace  upon  a  stream  claims  that  the 
owner  of  a  mill  above  his  works  had  bound  himself  by  verbal  contraci, 
that  he  would  never  stop  the  usual  and  constant  flow  of  the  water  in 
the  channel  of  the  stream,  and  the  owner  of  the  furnace,  after  the 
death  of  the  owner  of  the  mill,  stood  by  and  saw  the  mill  sold  by  the 
administrator  of  the  deceased,  to  an  innocent  purchaser,  and  gave  no 
notice  of  the  verbal  agreement  between  himself  and  the  deceased,  he  is 
estopped  from  setting  up  the  verbal  agreement  against  the  purchaser 
who  invested  his  money  without  notice  of  it.  And  the  parties  stand 
upon  their  respective  rights  under  the  general  law  governing  reparian 
proprietors  in  the  use  of  the  water  in  the  stream. 

Use  of  Water  Courses.  Before  Judge  Parbott.  Bartow 
Superior  Court.     March  Terra,  1870. 

Pool  and  O,  H.  Lufburrow  averred  in  their  action  on 
the  case,  that  they,  for  many  years,  had  owned  certain  iron- 
works on  Stump  creek,  in  said  county,  and  had  a  right  to  use 
the  water  of  said  creek  for  said  works,  but  that  Pickens  R 
and  Boyles  J.  Lewis,  knowing  that,  and  contriving  fraud- 
ulently to  injure  them  by  depriving  them  of  the  use  of  said 
water  for  that  purpose  as  beneficially,  as  they  had  before 
done,  on  the  13th  of  September,  1867  and  since,  erected  dams 
and  gates  in  and  across  said  creek,  and  kept  them  there  for 
three  months  last  past,  and  thereby  prevented  the  water 
from  flowing  in  its  usual  course  to  their  iron-works,  took 
away  their  necessary  supply  of  water,  and  thereby,  during 
said  term,  prevented  them  from  enjoying  the  profits  of  said 
works,  and  destroying  certain  parts  of  said  works  fullf 
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described,  etc.,  etc.  The  defeadants  pleaded  the  general  issue 
and  Statute  of  Limitations. 

They  testified  that  the  water  had  been  stopped  from  flow- 
ing down  the  stream,  by  cutting  it  off  at  defendant's  mills, 
and  they  introduced  much  evidence  as  to  the  damages  done 
them.  Besides  the  claim  to  have  the  water  run  in  its  accus- 
tomed channel,  they  attempted  to  show  a  parol  contract,  by 
which  Dr.  Lewis,  the  father  of  defendants,  had  bound  him- 
self and  his  privies,  never  to  obstruct  the  water.  Some  wit- 
nesses testified  to  conversations  of  Dr.  Lewis,  deceased,  to 
prove  that  contract.  On  the  other  hand,  it  was  shown  that 
he  had  been  asked  once  to  give  a  written  promise  to  that  ef- 
fect, and  would  not,  and  that  all  he  had  said  was,  that  he 
would  so  use  the  water  above,  as  to  do  the  owners  below  as 
little  harm  as  possible,  and  to  that  end  had  made  a  side  gate 
or  race  to  let  the  wat-er  escape,  etc. 

For  the  defendants  it  was  shown  that  the  mill  was  built 
in  1845,  and  had  been  run  ever  since,  and  that  a  forge  was 
put  up  about  five  hundred  yards  below  it  in  1849,  Dr.  Lewis 
owning  the  mill  and  part  of  the  forge,  and  that  the  furnace 
now  stands  where  the  forge  did  stand.  It  was  also  in  evi- 
dence that  the  creek  was  very  low  in  summer,  and  that  it 
had  been  usual  to  stop  the  furnace  in  the  summer,  lay  in 
stock  and  then  run  it  in  winter  when  the  stream  was  higher. 
All  the  stopping  complained  of  by  plaintiffs  occurred  in  sum- 
mer, and  one  who  had  worked  for  them  testified  that  the 
creek  would  not  have  furnished  water  sufficient  for  the  fur- 
nace during  summer  had  the  mill  not  been  above  it  at  all. 
Both  defendants  testified  that  they  had  never  stopped  the 
water  except  once  or  twice,  and  then  to  repair  their  machinery, 
and  used  it'  as  carefully  as  they  could  to  prevent  damage  to 
defendants.  Besides,  it  was  shown  that  they  bought  the  mill 
at  public  outcry,  at  sale  uf  their  father's  property,  that  Pool 
was  present  and  gave  no  notice  of  any  contract  with  their 
father  as  to  the  use  of  said  water,  and  that  they  had  no  knowl- 
^ge  of  such  contract. 

The  damage  was  caused  by  the  chilling  of  plaintiffs'  fur- 
nace,  and  much  evidence  was  used  pro  and  co^i^  as  to  the 
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measure  of  damages,  but  the  measure  of  damages  is  unim- 
portant here,  considering  the  result  of  the  case. 

The  argument  being  concluded,  the  Court  was  asked  by 
the  parties  to  charge  the  jury  as  follows:  (The  words  not 
italicised  are  those  of  the  requests  as  asked  and  given,  those 
italicised  are  the  words  added  by  the  Court  in  charging  the 

jury-) 

Bequests  of  plaintiffs'  counsel : 

1st.  The  plaintiffs  have  the  right  to  have  the  advantage 
of  the  flow  of  the  water  in  the  creek  on  their  own  land,  with- 
out diminution  or  alteration.  And  if  defendants  diminished 
the  flow  of  the  water  on  the  lands  of  the  plaintiffs  to  suchao 
extent  as  to  injure  the  plaintiffs'  property,  the  plaintiffs  are 
entitled  to  recover  the  amount  of  that  injury.  IHmiiwh 
ashere  tLsedmustmeany  that  theiDcUer  isiakenout  ofihestrean 
and  not  allowed  to  reojch  plaintiff 8^  furnace  at  all, 

2d.  The  defendants  have  the  legal  right  to  iisethe  water  as  it 
flows  in  the  creek,  and  a  right  to  the  reasonable  use  of  it  to 
drive  the  machinery  of  their  mills,  but  what  is  a  reasonable 
use  of  it  depends  on  circumstances.  They  cannot  so  use,  de- 
tain or  diminish  the  quantity  of  water  as  it  is  wont  to  flow 
in  the  natural  channel  of  the  stream,  as  to  destroy  the  prop- 
erty of  the  plaintifls,  or  any  part  tliereof.  And  if  the  evi- 
dence shows  that  the  defendants  did  so  stop,  detain  or  dimin- 
ish the  quantity  of  water  in  the  natural  channel  of  the  stream, 
as  to  chill  the  furnace  of  the  plaintiffs,  and  thereby  to  destroy 
their  hearth,  then  they  are  entitled  to  recover  all  the  damage 
which  the  evidence  shows  they  have  sustained  by  the  conduct 
of  the  defendants.  If  this  stoppage  was  in  the  legal  use  oj 
the  waleTy  and  for  a  reasonable  time  onli/,  they  would  «o( 
be  entitled  to  recover. 

3d.  The  defendants  are  entitled  to  a  reasonable  use  of  tli^ 
water  for  domestic,  agricultural  and  manufacturing  purposes, 
provided,  that  in  making  such  use  they  do  not  work  a  mate- 
rial injury  to  the  plaintiffs  owning  property  below,  butiftbe 
defendants  have  so  used  or  stopped  the  water  as  to  materially 
injure  the  plainti£&^  then  the  plaintiffs  are  entitled  to  recover 
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damages  sufficient  to  compensate  them  for  the  injury  thej 
have  sustained ;  provided  said  stoppage  was  for  an  unrea" 
soiiable  time^  or  in  an  unreasonable  manner. 

4th.  It  is  true  that  the  defendants  have  the  right  to  use 
the  water Jn  the  stream  as  it  was  wont  to  flow,  but  they  have 
no  right  to  use  it  in  such  a  manner  as  to  alter  or  change  the 
current  or  stream  to  tlie  injury  of  the  plaintiffs  below.  The 
principle  of  the  Common  Law  is,  that  a  man  must  so  use  his 
own  as  not  to  injure  others.  And  if  the  defendants  did  so 
use  the  water  on  their  land  as  to  injure  the  property  of  plain- 
tiffs, your  verdict  should  be  for  a  sum  sufficient  to  cover  the 
amount  of  injury  done.  "  If  said  use  was  illegal^  or  the 
stoppage  for  an  unreasonahle  iime^  it  is  illegal  to  interfere 
xcith  the  legal  right  of  either  owner." 

5th.  Running  water  while  on  land  belongs  to  the  owner 
of  it,  but  he  has  no  power  to  divert  it  from  its  usual  chan- 
nel, nor  can  he  so  use  it  as  to  interfere  with  the  enjoyment 
of  it  by  the  next  owner,  and  if  the  defendants  have  so  used 
the  water  while  on  their  lands  as  to  injure  plaintiffs,  your 
verdict  should  be  for  a  verdict  equal  to  the  injury  done — 
jfTovided  said  use  was  unreasonable. 

6th.  The  defendants  stand  in  no  better  position  than  Dr. 
Ivewis  would  were  he  alive  and  defendant  in  this  case,  as 
they  purchased  only  his  right — unless  the  plaintiffs  had  an 
equUable  rigid  in  the  property  sold  to  defendants,  of  which 
dtey  had  no  noticey  in  which  case  they  obtained  the  legal 
iiile  thereto,  as  Dr.  Lewis  had,  free  from  the  equitable  in- 

Requests  of  defendants'  counsel : 

1st.  Whether  the  defendants  used  the  water  in  an  unrea- 
enable  manner,  or  detained  it  for  an  unreasonable  time,  is  a 
<[upstion  of  fact  to  be  decided  by  the  jury  from  the  evidence 
in  the  case ;  the  reasonableness  of  the  detention  must  be  de- 
termined by  the  jury  from  the  circumstances  in  the  case. 

2d.  The  right  claimed  by  Pool,  that  Lewis  shall  use  the 
dam  and  water  on  his  own  land  for  the  benefit  of  Pool,  is  a 
claim  of  a  sale  to  Pool  by  Lewis,  of  an  interest  in  or  oonoern- 
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ing  Lewis's  land,  and  a  contract  of  this  sort  is  not  binding  oo 
Lewis,  unless  in  writing,  signed  hy  Lewis^  or  some  oae  aa- 
thorized  to  sign  it. 

3d.  The  right  claimed  by  Pool,  that  Lewis  shall  use  the 
mill  in  a  particular  way,  cannot  exist  and  be  evidence  by 
parol  alone;  to  establish  such  a  right  against  the  defendants, 
if  they  be  innocent  purchasers  without  notice,  there  must  be 
evidence  in  writing.  Parol  evidence  of  such  a  contract  made 
between  Dr.  Lewis  and  Pool,  not  brought  home  to  the  knowl- 
edge of  defendants,  cannot  aiTect  them. 

4th.  If  there  was  a  parol  contract  between  Pool  and  Dr. 
Lewis,  that  Pool  was  to  have  the  natural  flow  of  the  water 
in  the  creek  unobstructed,  yet  if  Dr.  Lewis  violated  that  con- 
tract and  kept  up  his  dam  and  mill  until  they  were  sold  to 
defendants  without  notice  of  any  such  parol  contract.  Pool 
cannot  enforce  any  such  contract  against  these  defendants, 
and  they  would  not  be  liable  under  any  such  circumstances, 
for  any  breach  of  such  contract  to  which  they  were  not  par- 
ties, and  of  which  they  had  no  notice.  And  under  these  cir- 
cumstances, defendants  would  not  be  liable  to  damao^es,  un- 
less they  detained  the  water  an  unreasonable  length  of  time. 
The  Court  further  charged  upon  his  own  motion,  section 
2201  of  the  Code,  (for  which  see  opinion,)  and  said  this  is 
the  law  of  the  land,  by  which  the  jury  are  to  be  governed  in 
this  case.  That  part  of  the  law  which  refers  to  diverting  the 
water  from  its  natural  channel,  means  that  it  shall  not  be 
changed  or  turned  in  a  different  channel,  so  that  it  shall  not 
leave  the  land  of  the  next  owner  «below,  and  cause  it  to  flow 
in  an  unusual  channel  on  the  land  of  the  owner  below,  and 
thus  injure  the  water  privileges  of  the  owner  below,  or  that 
it  shall  enter  the  land  of  the  owner  below  in  a  different  un- 
natural or  unusual  place.  That  part  that  refers  to  the  use  or 
adulteration  of  the  water,  refers  to  such  use  or  adulteration 
as  renders  the  water  unfit  for  ordinary  use  by  those  below; 
such  as  running  sewers  into  streams  of  water  used  for  drink- 
ing, culinary  or  other  domestic  purposes,  throwing  night- 
soil,  refuse  from  slaughter  pe^s,  or  other  nauseous  mattex  into 
the  stream,  so  as  to  interfere  with  an  enjoyment  of  the  water 
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hj  those  living  below,  or  hy  using  it  in  tanning,  washing, 
brewing,  or  any  other  use  that  interferes  with  the  enjoyment 
of  it  below.  This  section  refers  more  especially  to  injuries 
to  the  water,  as  water  for  ordinary  domestic  purposes,  other 
than  its  uses  as  a  stream  or  body  for  manufacturing  purposes. 
Section  2205  of  the  Code,  reads  thus :  "  The  owner  of  a 
stream  not  navigable  is  entitled  to  the  same  exclusive  pos- 
session thereof  as  he  has  to  any  other  part  of  his  land.  And 
the  Ijegislature  has  no  power  to  interfere  with  him  in  its  law- 
ful use  for  the  benefit  of  those  above  or  below  him,  except  to 
restrain  a  nuisanoe.^'  This  section  refers,  most  probably,  to 
water  as  a  body  or  stream  to  be  used  for  the  purpose  of  pro- 
pelling machinery.  It  will  be  observed  that  the  owner  can- 
not be  compelled  to  desist  from  the  lawful  use  of  the  stream 
on  his  own  land,  nor  interfere  with  its  lawful  use  by  any  law 
to  be  passed  by  the  Legislature.  Have  the  defendants  used 
this  stream  lawfully  or  unlawfully?  If  they  have  only  ap- 
propriated it  to  lawful  use  to  run  their  mills,  they  have  not 
interfered  with  the  legal  rights  of  plaintiffs,  and  no  recovery 
can  be  had  against  them. 

It  is  insisted  by  the  plaintiffs  that  there  was  a  parol  con- 
tract between  plaintiffs  and  Dr.  Lewis,  one  of  the  prior  own- 
ers of  this  mill  property,  that  the  water  at  his  mill  should 
never  be  obstructeil  so  as  to  injure  the  furnace  of  plaintiffs 
below  the  mill.  This  is  a  right  incidental  to  land,  and  the 
same  sort  of  contract  that  would  convey  land,  would  be  re- 
quired to  confer  tiiis  right.  If  this  contract  was  not  reduced 
to  writing,  it  would  not  carry  the  right,  unless  there  was  a 
consideration  paid  therefor,  and  would  not  be  binding  on  Dr. 
Lewis,  if  he  were  in  life,  and  the  party  defendant  in  this 
case. 

The  jury  found  for  the  defendants.  The  plaintiffs  moved 
for  a  new  trial  npon  the  ground  that  the  Court  erred  in  ad- 
ding the  italicised  words  to  their  requests  to  charge  the  jury, 
and  in  each  part  of  his  charge  as  given,  and  because  the  ver- 
dict was  contrary  to  the  law  and  evidence.  The  Court  re- 
vised a  new  trial,  and  error  is  assigned  on  each  of  said 
groiinda. 
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(In  this  case,  counsel  asked  for  an  extension  of  time  allowed 
for  the  argument  of  causes,  but  it  was  refused.) 

W.  T.  WoFFORD.    Warren  Akin,  for  plaintiffs  in  error. 

Abda  Johnson,  by  W.  H.  Dabney.  John  W.  Wof- 
FORD,  and  D.  A.  Walker,  for  defendants. 

By  the  Court. — Brown,  C.  J.,  delivering  the  opinion. 

The  controlling  question  in  the  case  is,  had  the  defendants 
the  right  to  use  the  water  in  the  stream,  as  they  did  use  it, 
for  the  purpose  of  running  their  mill,  located  a  short  distance 
above  the  furnace  of  the  plaintiffs.  Judge  Parrott,  who  pre- 
sided on  the  trial,  left  it  to  the  jury  to  determine  whether 
the  use  and  detention  of  the  water,  by  the  defendants,  were 
reasonable  and  necessary,  under  the  circumstances  of  the  case 
made  by  the  evidence.    We  see  no  error  in  thiti. 

In  Washburn's  Easements  and  Servitudes,  (side  page  267,) 
the  rule  is  laid  down  as  follows:  "  The  question  of  a  reas- 
onable use  of  the  water  by  the  mill-owner  above,  depending 
as  it  must,  upon  the  size  of  the  stream,  as  well  as  the  busi- 
ness to  which  it  is  subservient ;  and  on  the  ever-varying  cir- 
cumstances of  each  particular  case,  must  be  determined  by 
the  jury  and  not  by  the  Court."  It  seems  to  us  that  a  cor- 
rect rule,  as  to  the  use  of  the  water  by  the  owner  of  a  mill 
on  a  stream,  is  found  on  side  page  253  of  the  same  book,  in 
the  following  language :  '^  But  in  doing  so,  he  must  use  the 
water  in  a  reasonable  and  proper  manner,  in  propelling  and 
operating  a  mill,suited  and  adapted  in  its  magnitude  to  the  size 
and  capacity  of  the  stream  and  the  quantity  of  water  flowing 
therein.  Nor  could  he  detain  the  water  an  unreasonable 
length  of  time,  nor  discharge  it  in  such  excessive  quantity 
that  it  would  run  to  waste.  He  must  use  the  water  in  such 
a  way  and  manner  that  every  reparian  proprietor,  at  points 
further  down  the  stream,  will  have  the  use  and  enjoyment  of 
it,  substantially,  according  to  its  natural  flow,  subject,  how- 
ever, to  such  disturbance  and  interruption  as  are  necessary  aid 
unavoidable^  in  and  by  the  reasonable  and  proper  use  of  it 
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for  the  operating  of  a  mill  of  suitable  magnitude,  adapted 
and  appropriate  to  the  size  and  capacity  of  the  stream  and 
quantity  of  water  flowing  therein." 
In  the  case  of  Hetrick  vs.  Deuchler,  6  Pennsylvania  Reports, 
32,  the  plaintiff's  works  were  an  ancient  grist-mill,  the  defend- 
ant's a  modem  saw-mill,  on  thesame  stream.    In  operating  his 
mill,  the  defendant  sometimes  detained  the  water  from  three 
to  five  days  or  more,  and,  besides  using  the  water  for  driving 
his  mill,  applied  it  to  irrigating  his  land.     Besides  this,  he  at 
times  let  out  so  much  water  from  his  own  as  to  flow  the  plain- 
tiff's mill.    The  Court  were  urged  to  rule  that  such  a  deten- 
tion must  necessarily  be  objectionable,  as  being  a  violation  of 
the  plaintiff's  rights.     But  they  declined  so  to  do,  and  sub- 
mitted the  question  to  the  jury,  whether  it  was  a  reasonable 
detention  of  the  water  or  not.     If  he  detained  it  no  longer 
than  was  necessary  for  his  proper  enjoyment  of  it,  the  plain- 
tiff cannot  recover,  unless,  as  the  Court  added  in  their  in- 
structions, the  defendant  detained  the  water  vexatiously  or 
wantonly.     And  the  whole  Court,  in  commenting  upon  and 
approvmg  those  instructions,  refer  as  a  test  of  what  may  be 
(lone,  to  the  '^  reasonableness  of  the  detention  depending,  as 
it  most,  on  the  nature  and  size  of  the  stream,  as  well  as  the 
business  to  which  it  is  subservient,  and  on  the  ever-varying 
circumstances  of  each  particular  case :''    See,  also,  on  this 
point,  Mabie  vs.  Matteson,  17  Wis.,  1 ;  Springfield  vs.  Har- 
ris, 4  Allen,  496.    A  large  proportion  of  the  cases,  where 
conflicting  rights  are  set  up  by  such  mill-owners  to  use  of 
water,  will  be  found  to  have  been  determined  by  the  applica- 
cation  of  this  broad  rule,  of  what  is  a  reasonable  tise,  in  view 
of  the  circumstances  of  each  particular  case:    See  Wash.  E. 
and  S.,  side  page,  266,  and  a  number  of  cases  there  cited. 

Taking  this  to  be  the  correct  rule,  and  applying  it  to  the 
evidence  in  this  case,  we  are  satisfied  these  plaintiffs  had  no 
cause  of  action.  We  think  the  defendants  made  only  such  rea- 
sonable use  of  the  water  under  the  circumstances  of  this  case, 
as  th^  had  the  legal  right  to  make.  The  water  was  low  in  the 
3treaai|  and  the  furnace  was  being  run,  as  is  shown,  contrary 
to  the  practice  of  judicious  operators,  on  the  same  stream, 
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under  like  circumstances,  at  a  time  when  true  economy  re- 
quired that  it  be  stopped  and  that  the  time  be  appropriated 
to  laying  in  stock  for  use,  till  the  rise  in  the  stream,  result- 
ing from  the  fall  rains,  ailer  which  there  was  sufficient  crater 
for  all. 

At  any  rate,  the  defendants  who  first  got  control  of  the 
water  when  it  was  too  weak  to  supply  all,  had  the  right  to 
detain  it  a  reasonable  time  for  necessary  use  at  their  mill.  The 
Court  submitted  the  question  of  the  reasonableness  or  un- 
reasonableness of  the  use  made  of  the  water,  by  the  defeud- 
ants,  to  the  jury,  and  they  found  in  favor  of  the  defendants. 
And,  after  a  careful  review  of  the  testimony  given  in  on  the 
trial,  we  are  satisfied  they  found  correctly.  Section  2205  of 
the  Revised  Code  declares  that,  "  the  owner  of  a  stream  not 
navigable,  is  entitled  to  the  same  exclusive  possession  there- 
of as  he  has  of  any  other  part  of  his  land,  and  the  Legisk- 
ture  has  no  power  to  compel  or  interfere  with  him  in  its 
lawful  use  for  the  benefit  of  those  above  or  below  him  on  the 
stream,  except  to  restrain  nuisances."  Construing  this  sec- 
tion with  sections  2201  and  2967,  we  think  they  do  not 
change  the  common  law  rule  already  laid  down.  Tbej 
secure  to  the  owner  of  the  land  over  which  the  stream  passes 
the  legal  use  of  it,  for  the  purpose  of  propelling  such  ma- 
chinery as  is  suited  to  the  size  and  capacity  of  the  stream; 
provided,  the  water  is  not  obstructed  for  an  unreasonable 
time,  and  is  not  diverted  from  its  natural  channel  when  it 
passes  to  the  lands  of  the  next  proprietor. 

2.  But  it  is  claimed  that  the  evidence  showed  that  there 
was  a  verbal  contract  or  understanding,  between  Pool,  one 
of  the  plaintiffs,  and  Dr.  Lewis,  who  built  the  mill,  and  was 
a  partner  in  the  furnace  when  built,  and  for  several  years  af- 
terwards, that  the  water  should  never  be  obstructed  at  the 
mill,  but  should  flow  constantly  in  the  channel  of  the  stream 
to  the  furnace.  It  is  not  pretended  that  this  license  or  con- 
tract, or  whatever  it  may  have  been,  was  in  writing.  And 
the  Court  below  ruled  that  the  plaintiffs  could  not  have  the 
benefit  of  it,  because  the  right  claimed  to  have  been  conveyed 
by  it|  which  was  a  right  in  the  plaintiffs  to  prohibit  the  de- 
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tention  of  the  water  at  the  mill  for  such  reasonable  time  as 
the  law  would  otherwise  allow,  was  an  interest  in  land  which 
could  only  be  conveyed  by  writing :  See  Code,  sec,  1940. 
While  we  are  not  prepared  to  say  the  Court  committed  error  in 
this  ruling,  we  do  not  deem  it  necessary  to  decide  the  question. 
The  evidence  shows  that  Pool,  the  plaintiff,  was  present 
when  the  land  upon  which  the  mill  ia  located  was  sold  at  ad- 
ministrator's sale,  as  the  property  of  Dr.  Lewis,  and  that  he 
gave  the  bidders  no  notice  of  this  parol  license  or  contract, 
hat  permitfid  them  to  invest  their  money  in  the  said  prop- 
erty, without  knowledge  of  the  right  he  now  seeks  to  set  up, 
which  existed,  if  at  all,  only  in  parol.  Under  this  state  of 
facts,  we  hold  that  Fool  was  estopped  from  afterwards  setting 
up  this  parol  license  or  contract,  to  the  injury  of  the  pur- 
chasers. And  the  parties  are  left  just  where  the  law,  govern- 
ing in  such  cases,  without  license  or  contract,  leaves  them. 

There  were  numerous  charges  asked,  and  exceptions  to  the 
charge  as  given  by  the  Court,  and  his  refusals  to  charge,  upon 
which  we  are  asked  to  pass  judgment.  But  as  the  points 
already  decided  must,  in  our  opinion,  control  and  dispose  of 
this  litigation,  we  deem  it  unnecessary  to  do  so. 

Judgment  affirmed. 


S.  H  Lane,  plaintiff  in  error,  vs,  John  R.  Latimer,  de- 
fendant in  error. 

When  a  party  seeks  to  repudiate  and  rescind  a  contract  for  the  sale  of 
land  on  the  ground  of  mistake  or  fraud : 

Held,  that  he  must  repudiate  and  rescind  the  entire  contract,  that  he 
cannot  treat  the  contract  as  a  nullitj  so  far  only  as  to  excuse  himself 
for  its  non-performance,  and  at  the  same  time  claim  the  legal  right  to 
retain  the  money  paid  him  for  the  land  under  that  contract,  that  both 
parties  are  bound  by  the  contract,  or  it  is  not  binding  on  either  of  them. 

The  right  of  a  party  to  elect  to  rescind  and  repudiate  a  contract  on  the 
ground  of  mistake  or  fraud,  accrues  to  him  on  the  discovery  of  the 
miatake  or  fraud,  and  not  before. 

Money  had  and  Received.  Contracts.  Evidence.  Before 
Judge  Andrews.  Hancock  Superior  Court.  April  Term^ 
1870* 
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On  the  22d  of  Janoary,  1863,  Latimer  conveyed  to  Laoe 
certain  land  in  said  conntj,  in  consideration  of  Lane's  note  for 
82,600  00,  of  that  date,  due  the  25th  of  December,  1863, 
payable  ''in  corrency  bankable  at  par  in  the  banks  of  Savan- 
nah or  Augusta.''  On  the  27th  of  July,  1863,  Lane  con- 
veyed said  land  to  Laurena  Tye,  executrix  of  her  husband 
and  her  children,  hf  name,  taking  her  note  for  the  same 
amount,  and  payable  at  the  same  time  with  Lane's  note  to 
Latimer. 

These  notes  were  outstanding  at  the  close  of  the  late  war, 
and  the  said  three  parties,  on  the  22d  of  September,  1866, 
submitted  to  arbitration,  as  follows :  ''  The  said  John  K 
Latimer  having  sold  the  said  tract  in  dispute  to  the  afore- 
said S.  H.  Lane,  and  he,  the  said  Lane,  having  sold  the  tract 
to  the  aforesaid  Mrs.  Tye ;  now,  whereas,  the  aforesaid  S. 
H.  Lane  and  Mrs.  L.  Tye,  have  erected  upon  the  aforesaid 
premises  certain  buildings,  since  the  purchase  of  the  same  by 
them,  and  whereas,  the  said  John  R.  Latimer  agrees  to  re- 
take the  aforesaid  premises,  paying  for  them  a  valuable  oon- 
Hideration.  Now,  the  real  matter  in  dispute  is  not  in  refer- 
ence to  the  land,  but  in  reference  to  the  value  of  the  build- 
ings erected  thereon,  and  in  reference  to  the  rent  of  the  prem- 
ises for  the  last  three  years."  On  the  2d  of  October,  1866, 
the  arbitrators  adjudged  said  improvements  to  be  worth 
$450  00,  and  that  '^in  the  settlement  and  trade  between  the 
parties  in  the  retaking  of  the  land  by  John  R,  Latimer," 
nothing  should  be  allowed  for  rent. 

On  the  30th  of  January,  1867,  Latimer  sued  Lane  on  bis 
$2,600  00  note  aforesaid.  Latimer  tendered  said  $450  00  to 
Lane  and  Mrs.  Tye,  and  insisted  on  possession  of  the  land, 
but  Mrs.  Tye  would  not  give  possession.  Latimer  filed  a 
bill  against  her,  reciting  the  foregoing  and  praying  that  she 
be  compelled  to  give  Latimer  possession  pursuant  to  said 
award.  In  it  he  averred  that  Lane  sold  the  land  to  Mrs. 
Tye.  Pending  the  action,  Lane  and  Latimer  agreed  in 
writing,  ''to  settle  the  land  difficulty"  between  them  by 
Latimer's  agreeing  to  pay  Lane  $2,125  00  for  said  land,  and 
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Lane's  agreeing  to  make  Latimer  a  good  and  sufficient  title 
thereto^  when  said  bill  filed  by  Lane  against  Mrs.  Tye  was 
decided.  And  on  the  14th  of  January,  1868;  Latimer  de- 
livered to  Lane  the  following  papei 

"$2,125  00.  Received  of  S.  H.  Lane,  twenty-one  hun- 
dred and  twenty-five  dollars,  in  payment  for  five  hundred 
acres  of  land,  known  as  the  Tye  place,  possession  to  be  given 
when  the  suit  at  law  concerning  the  place,  now  pending,  is 
decided.    January  14th,  1868.  J.  K.  Latimer." 

Said  bill  in  equity  was  demurred  to,  and  the  demurrer  was 
overruled.  Without  any  trial,  Latimer  dismissed  this  bill 
in  April,  1869. 

On  the  16th  of  September,  1869,  Lane  sued  Latimer  for 
$2,125  00,  averring  that  on  the  30th  of  December,  1867, 
Latimer  fraudulently  represented  to  him  that  he  had  an  equi- 
table right  to  the  title  to  said  land,  and  that  Lane,  knowing 
the  land  and  trusting  Latimer's  representations  as  to  his 
rights,  agreed  to  buy  from  him  said  land,  and  on  the  14th  of 
January,  1868,  paid  Latimer  $2,125  00  for  it,  taking  the  re- 
ceipt aforesaid  ;  that  Latimer  knew,  on  the  30th  of  Decem- 
ber, 1867,  that  he  had  no  equitable  right  to  the  title  in  said 
land ;  that  Latimer  fraudulently  continued  his  bill  aforesaid 
(it  being  the  ''suit  at  law"  alluded  to  in  said  receipt,)  and 
finally  voluntarily  dismissed  it,  because  he  had  no  equitable 
right  to  title  to  said  land  ;  that  thereupon  Lane  demanded 
his  $2,125  00  back,  but  Latimer  to  pay  it,  wholly  refused 
to  his  damage,  etc. 

Latimer  pleaded  that  his  promise  to  give  possession  of 
said  land  was  based  upon  said  agreement  of  the  22d  of  Sep- 
tember, 1866,  in  which  Lane  represented  said  land  to  be  in 
possession  of  Mrs.  Tye  solely,  and  upon  the  award  made 
under  said  agreement,  and  his  offer  to  pay  said  $450  00.  At 
said  time  his  said  bill  was  pending,  and  Lane  had  told  him 
that  nothing  was  in  the  way  of  the  specific  performance  prayed 
for,  but  the  indisposition  of  Mrs.  Tye  to  regard  lier  agree- 
ment, and  at  the  time  of  said  promise  to  give  him  possession. 
Lane  fold  him  that  Linton  Stephens  had  said  that  the 
wished-for  decree  was  certain;  that  Lane  knew  that  Lat- 
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imer's  promise  of  said  poasessioa  was  based  upon  the  belief 
that  Mrs.  Tye  would  give  possession,  and  that  his  failure  to 
deliver  possession  resulted  from  his  inability  to  do  so,  and 
that  that  inability  was  caused  by  Lane's  failure  to  perform 
his  agreement ;  that  his  expectation  of  being  able  to  enforce 
the  performance  of  said  agreement  against  Mrs.  Tye,  was 
founded  solely  on  Lane's  fraudulent  representation  that  Mrs. 
Tye  solely  had  possession  of  said  land  ;  whereas,  in  fact,  the 
land  belonged  to  her  as  executrix  of  her  husband  and  to  her 
named  children,  and  was  in  their  joint  possession  under  said 
deed  from  Lane ;  that  these  children  were  not  parties  to  said 
agreement  of  the  22d  of  September,  1866,  and  therefore  they 
could  not  be  compelled  to  perform.     When  this  last  cause 
was  called  for  trial,  an  order  was  first  taken  dismissing  the 
suit  brought  by  Latimer  against  Lane,  on  the  $2,600  00  note. 
Plaintiff's  counsel  read  in  evidence  the  said  receipt,  said 
agreement  of  the  30th  of  December,  1867,  said  bill  in  equity, 
the  demurrer,  etc.,  with  the  order  dismissing  the  same.    A 
demand  and  refusal  of  title  and  possession  of  said  land,  and 
that  said  bill  was  the  "  suit  at  law "  alluded  to  in  the  re- 
ceipt, were  admitted  by  defendant     The  defendant's  counsel 
read  an  admission  by  plaintiff  that  he  did  tell  defendant  and 
bis  counsel  that  he  made  a  deed  to  said  land  to  Mrs.  Tye, 
when  in  &ct  it  was  made  to  her  as  executrix  of  her  husband 
and  to  her  children,  therein  named.     It  was  then  shown  that 
upon  the  discovery  that  the  deed  was  so  made,  Latimer's 
counsel  was  of  opinion  that  there  could  be  no  recovery  in  said 
bill  because  of  said  interest  of  the  children,  and  thereu|)on 
and  for  that  reason,  the  bill  was  dismissed,  after  the  demur- 
rer was  overruled,  and  before  the  pleas  were  heard  or  any 
answer  filed.     The  deeds  from  defendant  to  plaintiff,  and 
from  plaintiff  to  Mrs.  Tye,  as  executrix,  and   her  children, 
were  read  in  evidence.     Defendant  then  testified,  that  in  a 
few  days  after  the  maturity  of  his  $2,600  00  note  he  tendered 
to  Lane  the  sum  in  Confederate  treasury  notes^  and  that  he 
refused  to  accept  them  in  payment,  (that,  in  addition  to  the 
consideration  of  the  land  expressed  in  writing,  in  the  con- 
tracts of  the  30th  of  December,  1867,  the  14th  of  January, 
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1868,  and  said  submission^  it  was  also  verbally  agreed  that 
the  note  for  the  original  purchase-money  was  to  be  given  up 
by  him  to  plaintiff.)     This  testimony  in  (  )  came  in  over  the 
objection  of  plaintiff's  counsel.     It  was  shown  that  said  note 
was  never  delivered  up,  and  that  suit  on  it  had  pended  till 
just  before  this  trial.     Defendant's  counsel  also  read  in  evi- 
dence said  submission  and  award.     Mrs.  Tye's  son  then  tes- 
tified that  his  mother,  in  November,  1866,  and  since,  refused 
to  comply  by  giving  possession,  because  (Lane  had  promised 
to  get  her  another  home  and  had  not),  he  further  testified 
that  Mrs.  Tye  had  paid  Lane  for  the  land  in  Confederate  cur- 
rency.    This  evidence  in  ( )  the  Court  ruled  out  when  he 
came  to  charge  the  jury.     It  was  admitted  that  defendant 
was  ready  and  willing  to  comply  with  said  award.     In  re- 
buttal, Lane  testified  that  he  bought  the  land  from  Latimer 
for  Mrs.  Tye,  and  so  wrote  Latimer,  and  offered  him  Confed- 
erate currency  in  payment  therefor ;  that  Latimer  knew  when 
he  sold  him  the  land,  that  it  was  being  bought  for  Mrs.  Tye, 
but  he  did  not  deal  with  Latimer  as  Mrs.  Tye's  agent ;  that 
he  bad  no  personal  interest  in  the  land ;  never  received  any 
benefit  from  it  in  any  way ;  that  he  received  from  Mrs.  Tye 
the  amount  of  the  note  due  to  him  in  Confederate  currency 
about  the  6th  of  January,  1864,  and  tendered  the  same  to 
Latimer,  who  refused  to  receive  it;  that  said  currency  was 
then  bankable  at  par  in  Augusta  and  Savannah ;  that  he  sub- 
sequently funded  said  currency,  on  account  of  Mrs.  Tye, 
with  Turner  as  Confederate  States  agent ;  that  Mrs.  Tye  af- 
terwards drew  $800  00  of  it  to  buy  a  horse  for  her  son,  and 
the  balance  was  applied  to  the  payment  of  her  taxes ;  that 
there  was  a  dispute  as  to  whether  he  received  said  currency 
from  her  as  her  agent  to  pay  Latimer's  note  on  Lane,  or  in 
I>a7ment  of  her  note  to  him  of  the  same  amount,  and  upon 
that  point  a  suit  is  now  pending  between  Mrs.  Tye  and  Lane. 
He  farther  testified  that  when  he  told  Latimer  that  the  deed 
wa«  made  to  Mrs.  Tye,  he  had  forgotten  the  form  of  the  deed, 
as  he  bought  it  at  the  request  of  Mrs.  Tye,  although  he  knew 
the  money  to  pay  for  it  was  to  be  raised  from  the  property  of 
her  husband's  estate,  of  which  she  was  executrix,  and  he  so  in- 
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formed  Latimer  at  the  time  of  the  purchase,  and  that  the 
money  was  in  fact  so  raised.  It  was  shown  by  letters  of  de- 
fendant that  the  original  note  was  to  be  paid  in  Confederate 
currency.  It  was  shown  by  a  liank  i^ent  that  such  curreDcr 
was  bankable  at  par  in  Augusta  and  Savannah  on  the  6th  of 
January,  1864.  The  table  of  Barber  &  Son,  showing  the 
relative  value  of  such  currency  and  specie,  was  used  as  evi- 
dence. It  was  admitted  that  the  land  was  then  worth 
$2,500  00.     There  was  no  controversy  as  to  the  facts. 

The  Court  charged  the  jury,  among  other  things,  that  this 
case  turned  upon  the  point  whether  plaintiff  had  informed 
defendant,  whether  intentionally  or  by  mistake,  that  he  had 
made  a  deed  for  the  land  to  Mrs.  Tye  only,  when,  in  &ct,  he 
had  conveyed  the  land  to  her  as  executrix  and  her  children, 
(by  reason  of  which  Latimer  was  prevented  from  giving  pos- 
session to  Lane,)  if  he  did  so  inform  him,  plaintiff  could  not 
recover;  that  this  cause  is  controlled  by  the  principle  of  law, 
that  when  one  of  two  innocent  persons  had  to  suffer  by  an 
act,  the  one  in  fault  must  bear  the  loss ;  and  also  that  the  le- 
gal effect  of  the  contract  of  the  parties  as  proven  was  to  dis- 
charge the  original  note  of  Lane  to  Latimer,  whether  it  was 
delivered  upon  or  not.  The  jury  found  for  the  defendant 
Plaintiff^s  counsel  moved  for  a  new  trial  upon  the  grounds 
that  the  Court  erred  in  admitting  the  parol  evidence  of  a  con- 
sideration between  the  parties  other  than  that  expressed  in 
said  written  agreements,  in  charging  as  aforesaid,  and  be- 
cause the  verdict  is  contrary  to  the  law  and  evidence.  The 
new  trial  was  refused,  and  error  is  assigned  on  each  of  the 
grounds  for  a  new  trial. 

Toombs  &  DuBose.  C.  W.  DuBose  and  J.  T.  Jordan, 
for  plaintiff  in  error,  said  if  defendant  was  prevented  from 
giving  possession  by  the  fraudulent  representation  of  plain- 
tiff, he  can  only  rescind  the  contract  and  pay  back  the  money. 
2d  Parsons  on  Con.,  192-3,278,  782-8;  6th  East.,  449; 
2d  Young  and  J.,  278;  3  Greenleaf,  30;  1st  Denio,  69;  4th 
Man  and  G.,  903;  1  M.  and  W.,  231 ;  3  Wend  R.,  236;  8 
Metcalf,  550 ;  23  Pick  R.,  283 ;  4  Mass.  R,  502 ;  3  Foster, 
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519  ;  1  Metealf,  657,  He  has  waived  the  right  to  rescind, 
if  be  had  it:  2  Parsons  on  Con.,  279,  and  notes:  Blyden- 
bui^vs.  Welah,  Bald.,  331;  8  Barbour,  10;  1  A.  and  E., 
40;  (28  E.  C.  L.)  The  misrepresentation  was  not  material, 
as  in  no  view  could  Mrs.  Tye  have  iieen  compelted  specifically 
to  perform ;  2  Parsons  on  C.,  207 ;  5  Barbour,  91  ;  K.  Code, 
sec.  3134. 

Linton  Stephens.  E.  H,  Pottle,  for  defendant.  Tlie 
parol  evidence  was  admissible :  R.  Code,  sec.  3750.  De- 
fendant was  excused  from  performance  by  said  misrepresen- 
tation ;  Chitty.  on  C,  633 ;  R.  Code,  sec.  2832 ;  2  Parsons 

on  C,  676;  Borden  vs.  Borden,  6 R.,  72.     The  i>arty 

in  &uU  cannot  abandon  the  contract:  Ch.  on  C,  636,  587. 
If  plaintiff  kept  defendant  from  performing,  defendant  can 
keep  the  money  as  if  he  bad  performed :  Addison  on  C, 
879, 1121. 

Warser,  J. 

It  appears  from  the  record  in  this  case,  that  on  tlie  30th 
tlsy  of  December,   1867,  Lane  and    Latimer  executed  an 
agreement  in  writing,  reciting  that  they  had  that  day  agreed 
to  settle  the   land  difficnity  between  them  on  the  condition 
therein  named,  (to-wit :)  that  said  Lane  agrees  to  pay  to  Lat- 
imer $2,125  00  in  payment  for  a  tract  of  land  which  Mrs. 
16  said  Latimer  agrees  to 
ifficient  title  when  the  suit 
1  said  Latimer  and  Mrs. 
at,  on  theHth  day  of  Jan- 
le  $2,125  00  for  the  land, 
^.tlerwards,  in  September, 
over  back  the  $2,125  00 
at  be  had  refused  to  make 
ace  with  bis  written  agree- 
iled  a  special  plea,  setting 
On  the  trial,  it  appears 
that  in  May,  1863,  Lane 
for  Mrs.  Tye,  for  the  sum 
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of  $2,600  00;  gave  his  note  to  Latimer  for  that  amouot, 
payable  in  currency  bankable  at  par  in  the  banks  of  Savan- 
nah or  Augusta,  which  was  secured  by  a  mortgage  on  the 
land.  Latimer  conveyed  the  land,  by  deed,  to  Mrs.  Tye,  as 
executrix  of  the  estate  of  Daniel  Tye,  and  to  her  five  chil- 
dren by  name.  In  January,  1867,  Latimer  sued  Lane  oa 
the  note  given  for  the  land.  It  appears  from  the  evidence 
in  the  record,  that  Mrs.  Tye  paid  Lane  for  the  land  in  Coo- 
federate  currency,  and  that  Lane  tendered  the  same  currency 
to  Latimer  in  payment  of  his  note,  the  same  being  bankable 
in  Savannah  and  Augusta  at  that  time,  which  currency  Lat- 
imer refused  to  receive. 

Afterward,  it  appears  the  parties  agreed  to  rescind  the  land 
trade ;  Latimer  was  to  take  the  land  back  and  give  up  to  Laoe 
his  note  given  therefor,  and  they  referred  the  only  question 
then  in  dispute  between  them,  as  to  the  rent  of  the  land  and 
improvements  made  thereon,  to  two  arbitrators,  who  made 
their  award  on  the  2d  day  of  October,  1866,  awarding  and 
deciding  that  the  value  of  the  improvements  made  on  the 
land  was  $450  00,  and  that  in  the  settlement  of  the  trade  be- 
tween the  parties,  in  the  re-taking  of  the  land  by  Latimer, 
nothing  should  be  allowed  for  rent,  but  the  said  sum  named, 
for  improvements.  The  note  of  Lane  and  the  mortgage  to 
secure  the  payment  thereof,  appears  to  have  remained  in  tiie 
possession  of  Latimer  or  his  counsel.  On  the  9th  of  March, 
1868,  Latimer  filed  his  bill  on  the  equity  side  of  the  Court, 
against  Lane  and  Mrs.  Tye,  praying  that  they  might  be  de* 
creed  to  execute  to  him  a  deed  to  the  land.  It  appears  from 
the  record,  that  the  sale  of  the  land,  made  by  Latimer  to 
Lane,  after  the  recision  of  the  original  contract,  and  after  the 
award  of  the  arbitrators,  as  to  the  improvements  and  rent  of 
the  premises,  was  made  on  the  30th  of  December,  1867,  and 
that  Lane  paid  to  Latimer  the  consideration  of  this  last  sale 
of  $2,125  00,  on  the  14th  of  January,  1868,  which  was  prior  to 
the  time  of  the  filing  of  the  bill  for  specific  performance.  It 
also  appears  from  the  evidence  in  the  record,  that  at  the  time 
the  parties  agreed  to  rescind  the  original  contract,  and  at  the 
time  of  the  arbitration,  and  at  the  time  of  making  the  last 
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contract,  Latimer  did  not  know  tliat  Lane  had  conveyed  the 
title  to  the  land  to  Mrs.  Tye,  as  the  executrix  of  her  deceased 
husband  and  to  her  children,  but  it  is  admitted  that  Lane 
told  Latimer  that  he  had  conveyed  the  land  to  Mrs.  Tye ; 
that  upon  the  discovery  of  this  fact,  he  dismissed  his  bill  for 
specific  performance,  and  on  the  trial  of  the  case  in  the  Court 
below,  claimed  that,  in  consequence  of  the  misrepresentation 
of  Lane,  as  to  the  title  conveyed  to  Mrs.  Tye,  it  was  such  a 
fraud  or  mistake  on  the  part  of  Lane,  as  would  authorize 
him  to  rescind  the  contract,  or  excuse  him  for  its  non-per- 
formance. The  Court  charged  the  jury  in  substance,  "  that 
if  Lane  had  informed  Latimer,  whether  intentionally  or  by 
mistake,  that  he  had  made  a  deed  to  Mrs.  Tye  only,  to  the 
land,  when  in  fact  he  had  made  it  to  her  as  executrix  and 
for  her  children,  by  reason  of  which  Latimer  was  prevented 
from  giving  possession  to  Lane,  and  if  he  had  so  informed 
him,  plaintiff  could  not  recover ;  that  this  case  was  controlled 
by  that  principle  of  law,  that  where  one  of  two  innocent  per- 
sons had  to  suffer  by  an  act,  then  the  one  in  fault  must  bear 
the  loss,  and  that  the  legal  effect  of  the  contract  of  the  par- 
ties as  proven,  was  to  discharge  the  original  note  of  Lane  to 
Latimer,  whether  it  was  delivered  upon  or  not." 

This  charge  of  the  Court,  in  view  of  the  facts  contained  in 
the  record,  was  error.  Inasmuch  as  Latimer  sought  to  repu- 
diate the  contract  for  the  sale  of  the  land  to  Lane,  on  the 
ground  of  fraud  or  mistake,  he  must  repudiate  it  entirely  ; 
he  cannot  treat  the  contract  as  a  nullity  so  far  only  as  to  ex- 
cuse himself  for  its  non-performance,  and  at  the  same  time 
claim  the  legal  right  to  retain  the  money  paid  him  by  Lane 
for  the  land  under  that  contract.  The  contract  is  binding  on 
both  the  parties,  or  it  is  not  binding  on  either  of  them.  If 
laoe  is  not  entitled  to  have  the  land,  under  the  contract,  then 
Latimer  is  not  entitled  to  have  the  money  paid  him  by  Lane 
for  the  land,  under  the  contract.  The  legal  effect  of  the  re- 
cision  of  the  contract  between  the  parties,  is  to  place  them  in 
the  same  position  which  they  originally  occupied  before  there 
was  any  recision  of  any  contract  in  respect  to  the  land. 
Miller  w.  CMton,  6th  Georgia  Reports,  341 ;  Code,  2809. 
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That  is  to  say,  Lane  is  entitled  to  recover  the  money  hack, 
which  he  paid  Latimer  for  the  land,  on  the  14th  Januaiy, 
1868.  And  Latimer,  on  the  discovery  of  the  fraud  or  mistake 
in  the  conveyance  of  the  title  to  the  land  by  Lane  to  Mis. 
Tye  and  her  children,  had  the  right  to  enforce  the  payment 
of  his  note  and  mortgage,  made  and  executed  by  Lane  to  him 
for  the  land,  on  the  23d  day  of  June,  1863.  His  right  to  elect 
and  repudiate  the  subsequent  contracts  made  on  the  groand 
of  fraud  or  mistake,  accrued  to  him  on  the  discovery  of  the 
fraud,  or  mistake,  and  not  before. 
Let  the  judgment  of  the  court  below  be  reversed. 


James  Rushin,  plaintiff  in  error,  vs.  James  R.  Gause,  de- 
fendant in  error. 

The  homestead  and  exemption  provision  of  the  Code  is  the  ezemptioo 
law  of  this  State,  referred  to  in  the  bankrupt  Act  of  the  United  States, 
and,  as  by  the  Code,  said  homestead  is  not  subject  to  levy  and  sale, 
even  for  the  purchase-money,  a  judgment  against  a  discharged  bank- 
rupt, though  obtained  before  his  discharge,  cannot  levy  upon  and  sell 
a  homestead  for  the  bankrupt,  set  apart  by  the  bankrupt  officials,  even 
though  said  judgment  be  for  the  purchase -money  of  the  same. 

Lien.  Exemption.  Bankruptcy.  Before  Judge  Axdbews. 
Hancock  Superior  Court.     April  Term,  1870. 

In  June,  1863,  Grause  gave  Rushin  a  promissory  note  for 
$362  50,  for  the  purchase  of  certain  land  in  said  county. 
Rushin  sued  Grause  upon  it  and  obtained  judgment  on  the 
10th  of  October,  1866.  The  fi.  fa.  issued  upon  said  judg- 
ment was,  on  the  29th  of  October,  1869,  levied  upon  said 
land.  Before  this  levy  Gktuse  had  been  adjudged  a  bank- 
rupt, under  the  Act  of  Congress  of  the  2d  of  March,  1867, 
his  schedule  filed  with  his  petition  for  such  discharge  in- 
cluded said  land,  and  the  land  was,  by  his  assignee  in  bank- 
ruptcy, regularly  laid  off  and  assigned  to  him  as  exempt  from 
his  debts.  He  met  said  levy  by  an  affidavit  that  it  was  ille- 
gal because  said  land  had  been  so  exempted.     Rushin  did 
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not  prove  his  debt  in  bankruptcy,  but  relied  on  the  lien  of 
said  judgment.  Upon  these  facts  the  Court  held  that  said 
levy  was  illegal  and  dismissed  it    That  is  assigned  as  error. 

J.  T.  Jordan,  by  William  Beese,  for  plaintiff  in  error.- 

Linton  Stephens,  for  defendant,  said  the  bankrupt  Act 
adopts  exemptions  of  force  in  1864,  and  that  in  1864  the 
exemption  of  realty  was  not  subject  to  payment  of  the  pur- 
chase-money for  said  realty :    Irwin's  Code,  Section  2013. 

McCay,  J. 

The  bankrupt  law  of  Congress,  of  the  2d  of  March,  1867, 
Section  25,  vests  in  the  bankrupt,  free  from  his  debts,  what- 
ever property  the  Stat^  exempted  from  levy  and  sale,  under 
laws  in  force  in  the  year  1864,  and  we  must  presume  that 
the  property  now  levied  on,  as  it  was  set  apart  to  the  debtor, 
under  the  proceedings  in  which  he  was  declared  a  bankrupt, 
is  property  that  was  exempted  by  our  Code  which  went  into 
force  as  the  law  on  the  1st  of  January,  1863.  Section  2013 
of  the  Revised  Code,  exempts  certain  real  estate  from  levy 
and  sale  as  the  homestead  of  the  debtor,  but  makes  no  excep- 
tion in  favor  of  a  debt  due  for  the  purchase-money,  as  does 
our  Constitution  of  1868.  The  debtor  takes  the  exemption 
under  the  law  by  which  it  is  granted  to  him.  That  law  did 
not  make  it  liable  to  be  sold  for  the  purchase-money,  and  in 
oar  judgment  it  is  not  so  liable. 

.It  is  not  worthwhile  to  repeat  the  arguments  which  es- 
tablish that  the  ''  Code  "  became  the  law  on  the  1st  of  Jan- 
uary, 1863,  even  as  to  those  clauses  which  altered  the  pre- 
vious laws.  The  Act  of  December  19th,  1861,  can  be  sus- 
tained as  a  valid  Act,  and  by  that  Act  the  Code,  as  such,  is 
made  the  law.  The  provisions  in  the  Code  were,  without 
doubt^  intended  to  repeal  all  the  former  exemption  laws  in- 
consistent with  what  was  there  provided.  And  the  Act  of 
1843,  excepting  debts  due  for  the  purchase-money,  is  clearly 
inconsistent  with  that  broad  provision  of  the  Code  which 
exempts  the  property  from  sale  under  any  judgment.    The 
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bankrapt  Act  discharges  the  debtor  from  all  debts  save  diose 
therein  specially  excepted,  and  this  is  not  one  of  the  exo^ 
tions ;  and  the  presumption  of  law  is,  that  the  Bankrapt  Court 
saw  to  it  that  all  the  requisites  necessary  to  made  its  judg- 
ment binding,  had  been  complied  with.  The  fact  that  the 
plaintiff  saw  fit  not  to  prove  his  debt,  cannot  help  him 
unless,  perhaps,  he  was  the  owner  of  a  specific  lien. 
Judgment  affirmed. 


Zachariah  H.  Clabk,  trulkee,  plaintiff  in  error,  vs.  Thomas 
C.  Jennings,  administrator,  defendant  in  error. 

A  bill  was  filed  to  marshal  the  assets  of  a  decedent's  estate,  and  theCoait 
decided  that  a  note  given  for  the  purchase-money  of  a  slave  was  not 
entitled  to  be  paid  out  of  the  assets  of  the  estate : 

Hddj  that  in  accordance  with  the  raling  of  a  migority  of  this  Coait}  in 
Shorter  vs,  Cobb,  and  White  vs.  Hart^  the  Court  below  had  no  juris- 
diction, or  authority,  to  enforce  any  debt,  the  consideration  of  whick 
was  a  slave  or  slaves. 

Constitutional  Law.  Slave  Notes.  Before  Judge  An- 
drews.    Oglethorpe  Superior  Court.    April  Term,  1870. 

Jenuings,  as  administrator  of  one  Mattoz,  filed  his  bill  for 
direction  and  marshalling  the  assets  of  said  estate,  against  the 
creditors  of  Mattox.  Clark,  as  trustee  for  Mrs.  Hayes,  was 
one  of  Mattoz's  creditors,  and  was  claiming  part  of  the  assets 
upon  a  promissory  note,  given  by  Mattox,  on  the  6th  of  Jan- 
uary, 1860,  to  him,  as  such  trustee,  for  $1,900  00.  On  it 
$135  00  had  been  paid  on  the  21st  of  January,  1861,  and 
$200  00  on  the  1st  of  August,  1862.  It  was  admitted  that 
this  note  was  due  and  unpaid,  and  that  there  was  a  sufficienoj 
of  assets  for  its  payment  in  part.  But  it  being  also  admitted 
that  the  note  was  given  for  a  slave,  the  administrator  con- 
tended that  the  Court  could  not  order  any  thing  paid  to  said 
trustee  on  said  note. 

There  was  no  dispute  as  to  any  other  fact.  Thereupon 
the  Chancellor  entered  a  decree  ezcludingsaid  note  from  par- 
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ttcipation  in  the  said  assets.  He  put  his  juclgment  upon  Ar- 
ticle V,  Section  XVII,  Clause  I,  of  the  Constitution  of  Geor- 
gia, of  186S,  holding  the  same  to  be  constitutional. 

(Here  counsel  for  plaintiff  in  error  submitted  the  cause 
without  argument,  stating  that  his  object  was  to  take  the 
cause  to  the  Supreme  Court  of  the  United  States.) 

RoBEBT  Toombs,  for  plaintiff  in  error. 

Matthews  &  Reid,  for  defendant. 

Warner,  J. 

Aooording  to  the  ruling  of  the  majority  of  this  Court,  in 
Shorler  vs.  Cobb,  39tli  Georgia  Reports,  285,  and  While  vs. 
Bart,  lb.,  306,  the  Court  below  had  no  jurisdiction  or  author- 
ity to  enforce  any  debt,  tiie  consideration  of  which  was  a 
slave  or  slaves. 

Let  thejudgment  of  the  Court  below  be  affirmed. 


Jeremiah  Maxey,  plaintiff  in  error,  vs.  A.  A.  Bell,  de- 
fendant in  error. 

So  mKD  in  (his  State  is  subject  to  any  civLl  or  polilical  incapacity  by 
reason  of  his  opinions  upon  any  subject,  nnd  Ibat  one  is  a  UniTersnlist 
or  infidel,  or  holder  of  any  faith,  or  views,  is  nofiround  for  bis  remoral 
from  the  guardianship  of  minor  children,  to  which  he  was  appointed  by 
Ihe  will  ofthn  dMwupH  fnthpr  nf  thn  children. 

ilism.  Before  Judge  An- 
Jourt.     April  Term,  1870. 

organ  county,  was  executor 
aJsmanaging  said  estate  in 
I  of  doubtful  solvency,  and 
;uardian  of  James  Maxey's 
ively  nearly  fourteen  and 
*eQ  are  unwilling  to  remain 
that  be  wae  not  a  proper 
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person  to  have  the  custody  of  the  minors,  "  his  religious 
creed  being  that  usually  denominated  Universalism."  He 
prayed  that  the  Ordinary  of  Oglethorpe  county  should  com- 
pell  Bell  to  give  security  as  executor,  and  that  be  be  re- 
moved from  said  guardianship. 

By  consent,  the  cause  was  appealed  to  the  Superior  Court 
In  that  Ck>urt  the  petition  was  amended  by  striking  its 
grounds  as  put,  and  averring  in  lieu,  as  follows  :  Petitioner 
is  own  uncle  of  said  minors,  is  a  Baptist  of  long  and  good 
standing;  Bell  is,  and  long  has  been  '^an  infidel  of  the  order 
usually  denominated  Universal  is  ts,  who  deny  the  gospel,  and 
profess  to  believe  that  all  will  finally  be  saved ; "  testator 
professed  the  same  belief,  and  was  consequently  a  sympa- 
thizing friend  to  Bell,  advised  with  him  as  to  his  will ;  Bell 
wrote  the  will  ;  it  specifically  directs  as  to  the  management  of 
his  property,  but  says  nothing  as  to  the  management  of  his 
children,  except  that  they  be  educated  as  well  as  their  means 
will  allow,  ''and  be  brought  up  to  habits  of  industry,  and 
(have)  the  principles  of  morality  and  a  sense  of  moral  obliga- 
tion instilled  into  their  minds."  The  property  is  soaall; 
one  person  should  be  guardian  of  both  the  property  and  the 
wards ;  they  can  be  more  comfortable  and  more  cheaply  ed- 
ucated on  their  father's  place,  under  petitioner's  charge,  (es- 
pecially as  that  is  near  to  a  school  and  several  Christian 
Churches,)  than  at  Bells.  The  prayer  was  for  Bell's  removal 
from  the  guardianship,  and  petitioner's  appointment  in  his 
stead. 

The  petition,  as  amended,  was  demurred  to  generally.  The 
demurrer  was  sustained,  and  that  is  assigned  as  error. 

Keid  &  Morton,  for  plaintiff  in  error,  said  preventive 
justice  was  better  than  punitive  justice:  1  P.  Wm's.,  704. 
This  is  a  Christian  Government :  2  Story's  Eq.  Juris.,  sees. 
1341,  1342,  1343;  Adam's  Eq.,  282 ;  2  Kent's  Com.,  206; 
3  L.  Cas.  in  Eq.,  575,  et  aeq.,  566 ;  R.  Code,  sees.  1702,  4495. 

J.  D.  Matthews,  for  defendant,  said  an  XJniversalist  is 
not  an  infidel ;  Buck's  Theo.  Die,  "  XJniversalist."     With- 
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out  regard  to  faith  or  opinions,  all  have  equal  civil  and  polit- 
ical rights  in  Georgia:  Constitution  of  1868,  Art.  1,  Sees.  6 
and  12;  of  1865,  Art.  1,  See.  5,;  of  1861,  Art.  1,  Sec.  7  ;  of 
1798,  Art.  4,  Sec.  10;  Wharton's  Cr.  L.,  Par.  2539,  e^  «eg. ; 
Bishop's  Cr.  L.  Par.  376,  et  9eq. ;  Rev.  Code,  sees.  1648, 
etseq.;  10  Vesej,  56,  60,  63 ;  12th  Vesey,  492 ;  15th  Vesey, 
445 ;  Jacobs  R.,  245,  266 ;  2  Russ.  R.,  1,  20,  21. 

McCay,  J. 

It  is  a  little  extraordinary  that  the  spirit  of  intolerance 
should  need  such  precise  restraints  to  keep  it  within  bounds. 
It  has  for  years  been  the  settled  law  of  this  State,  that  men 
shall  not  be  molested  for  their  religious  opinions.  The  Con- 
etitution  of  1861  and  1865,  each  added, ''  nor  prohibited  from 
holding  any  public  office  or  trust  on  account  of  his  religious 
opinions:"  Constitution  1865,  Article  1\  section  5.  By  a  play 
upon  the  word  "religious,"  some  orthodox  people  did  not  ad- 
mit that  this  protected  one  who  had  opinions  which  they  did 
not  think  were  "religious."  This  very  proceeding  calls  Mr. 
Bell  an  "  Infidel,"  of  the  sect  of  Universalists,  with  intent, 
we  suppose,  to  put  him  out  of  the  protection  of  the  Constitu- 
tion, as  one  whose  opinions  could  not  be  classed  as  religious. 
But  without  doubt,  even  the  Constitution  of  1861  and  1865, 
mean,  by  this,  opinions  upon  matters  relating  to  the  relation 
hetween  man  and  his  Maker.  But  our  present  Constitution 
gives  broader  language.  After  using  the  language  of  the 
Constitution  of  1861  and  1865,  Article  1,  Section  6,  it  adds 
another  clause:  Section  12,  Article  1,  is  in  these  words : 
''  No  person  shall  be  molested  for  his  opinions,  or  be  subject 
to  any  civil  or  political  incapacity,  or  acquire  any  civil  or 
political  advantage  in  consequence  of  such  opinions."  This 
cuts  at  the  root  of  the  whole  matter — ^leaves  not  a  single  link 
of  the  old  chain  by  which,  for  so  many  centuries,  men  have 
tried  to  bind  in  fetters  the  human  mind. 

lo  Gteorgia,  a  man  may  think  as  he  pleases  upon  any  sub- 
ject, religious,  philosophical  or  political,  and  is  not,  for  that, 
under  any  civil  or  political  disability. 

The  odice  of  guardian  is  a  public  trust,  and  these  clauses- 
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declare  do  man  incapaciated  for  that  trust,  by  reason  of  his 
opinions. 

If  men  act  badly,  lead  lives  rendering  them  unfit  to  have 
the  rearing  of  children,  we  will  not  say  that  the  Coarts  may 
not  interfere.  But  over  men^s  opinions,  by  the  laws  of  Geor- 
gia, we  have  no  jurisdiction,  and  we  think  this  is  a  wise  pro- 
vision. 

Judgment  affirmed. 


John  H.  Newton,  plaintiff  in  error,  va,  Joshua  R.  Price, 

defendant  in  error. 

In  March,  1868,  P.,  sold  to  N.,  ninety  thousand  pounds  ginned  cotton, 
for  the  sum  of  $18,000  00,  which  was  paid  for  in  Confederate  mon^, 
and  P.  agreed  in  writing  to  deliver  the  cotton  at  Wootten's  station,  on 
the  Southwestern  Railroad,  within  ten  days  after  demand  during  the 
present  year,  the  cotton  to  be  in  about  one  hundred  and  fifty  bales,  and  to 
be  in  good  shipping  order  as  to  the  quality  of  the  rope ;  the  bagging  if  de- 
cayed to  be  patched,  and  put  in  good  order  up  to  the  present  time ;  the 
cotton  to  remain  on  the  premises  of  P.,  the  vendor,  on  his  farm  in  Lee 
county,  on  floor  in  houses,  and  under  good  shelters  during  the  present 
year  if  desired  free  of  charge.    If  the  amount  of  weight  of  cotton  in  the 
bales  now  ginned  should  fall  short  of  the  number  of  pounds  mentioned, 
it  was  to  be  made  good  or  supplied  out  of  the  crop  of  1861,  of  the  best  of 
that  cotton  remaining;  N.,  the  purchaser,  takes  all  the  risks  from  this 
date.    It  appears  from  the  evidence  in  the  record,  that  there  were  only 
about  one  hundred  and  thirty  bales  of  the  cotton  packed  at  the  time  of 
the  sale,  and  that  the  gin-house  of  P.,  containing  unginned  cotton  of 
1861  was  destroyed  by  fire,  and  the  main  question  on  the  trial  was. 
whether  N.,  the  purchaser  of  the  cotton,  by  a  subsequent  agreement 
with  P.,  had  waived  his  right  under  the  contract  to  have  the  balance  of 
the  cotton  packed,  or  whether  he  had  consented  to  let  the  cotton  of  the 
crop  of  1861,  remain  as  it  then  was,  unpacked,  in  the  gin-house  of  ?.• 
the  vendor,  at  the  risk  of  N.,  the  purchaser.     In  regard  to  this  mai'i 
question  in  the  case,  the  evidence  in  the  record  is  conflicting  and  con- 
tradictory.   The  jury  found  a  verdict  in  favor  of  the  defendant,  aud » 
new  trial  was  refused  by  the  Court  below : 

Jleldf  That  this  Court,  in  accordance  with  its  repeated  rulings,  will  not 
interfere  with  the  verdicts  of  juries  when  the  evidence  is  conflicting  or 
contradictory,  as  it  is  the  exclusive  province  of  the  jury  to  judge  of  the 
credibility  and  weight  of  the  evidence  submitted  to  them,  when  no  ma- 
terial principle  of  law  has  been  violated  by  the  Court  in  submitting  the 
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case  to  their  consideration.  In  view  of  the  facts  contained  in  this  re- 
cord, and  the  rulings  of  the  Coart  in  relation  thereto,  we  find  no  error 
which  will  authorize  the  reversal  of  the  judgment  of  the  Court  below  in 
refusing  a  new  trial. 

One  of  a  series  of  letters  written  during  a  correspondence,  as  to  the  same 
transaction,  and  in  reply  to  one  from  the  plaintiff,  may  be  introduced 
as  evideaoe  by  the  defendant.     (R.) 

If  the  charge  of  the  Court  collectively  be  right,  a  new  trial  will  not  be 
granted  though  some  isolated  part  of  it  be  wrong.     (R.) 

Contracts.  Waiver.  Motion  for  New  Trial.  Bill  of 
Exoeptions.  Before  Judge  Gibson.  Washington  Superior 
Court.    October  Term,  1869. 

Price  made  and  delivered  to  Newton,  the  following  paper. 

"Davisboro,  Gi.,  March  11th,  1868. 
*'ReeM  of  John  H.  Newton,  eighteen  thousand  dollars,  for  which  I 
bind  myself^  my  heirs  and  assigns  to  deliver,  within  ten  days  afler  demand, 
during  the  present  year,  at  Wootten^s  station,  (station  11,  S.  W.  R.  R., 
iiiQCty  thousand  pounds  of  ginned  cotton,  to  be  weighed  on  the  platform 
V  «aid  station,  balance  weights  ;  the  cotton  to  be  in  about  150  bales,  and 
lo  be  in  good  shipping  order  as  to  quantity  of  ropes.  The  bagging  if  de- 
cayed, is  to  be  patched  and  put  in  good  order  up  to  the  present  time. 
The  cotton  is  to  remain  where  it  now  is,  on  my  farm  in  Lee  county,  Ga.) 
on  floors  in  houses,  and  under  good  shelter  during  the  present  year,  if  de- 
sired, free  of  charge.  If  the  amount  of  weight  of  cotton  in  the  bales  now 
ginned  should  fall  short  of  the  number  of  pounds  mentioned,  it  is  to  be 
loade  good  or  sapplied  out  of  the  crop  of  1861,  of  the  best  of  that  cotton 
remaining.    Said  purchaser,  John  H.  Newton,  takes  all  further  risks 

irom  this  date. 

"J.  R.  Price." 

Oq  the  20th  of  August^  1867^  Newton  sued  Price^  setting 
iorth  said  paper,  averring  that  on  the  11th  of  March,  1863, 
he  paid  Price  $18,000  00  for  said  cotton,  that  the  cotton  re- 
mained in  Lee  county  till  the  1st  of  August,  1865,  when  he 
<]umanded  the  same,  and  Price  failed  to  deliver  more  of  it 
than  seventy-two  thousand  two  hundred  and  eighteen  pounds, 
a^fusing  to  deliver  the  balance,  seventeen  thousand  seven 
liandred  and  eighty-two  pounds,  to  the  damage  of  Newton 
?15,000  00. 

On  the  trial  plaintiff's  counsel  read  in  evidence  said  paper, 
and  proved  the  demand  and  refusal  of  delivery  as  charged. 
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Knott  &  HoweSy  commission  merchants,  testified  that,  on  the 
7th  of  July,  1865,  they  boaght  of  one  Salter,  twenty  bales  of 
cotton  weighing  eleven  thousand  one  hunred  and  twenty-five 
pounds,  which  was  shipped  from  Wootten's  station;  that 
Newton  showed  that  this  cotton  had  been  stolen  from  him, 
and  they  paid   him  therefor  $1,040  25   in   currency,  and 
$75  80  in  gold.     Price's  overseer,  during  1861  and  up  to  1st 
of  September,  1865,  testified  that  Price  was  but  seldom  at  his 
plantation;  that  in  March  or  April,  1863,  Price  told  him  of 
said  sale,  and  said  to  him,  if  the  bales  already  packed  did  not 
weigh  ninety  thousand  pounds,  it  was  to  be  ginned  of  the 
crop  of  1861  to  make  that  amount;  part  of  the  cotton  was 
in  bales  stored  in  some  unoccupied  negro-houses,  part  under 
the  gin-house  and  part  under  some  sheds  in  the  old  horse-lot, 
and  Price  instructed  him  to  remov%  the  cotton  from  the  gin- 
house  and  old  horse-lot,  and  to  put  it  into  other  houses  near 
that  in  the  negro-houses,  so  that  Newton  could  have  it  in- 
sured.    Price  further  instructed  him  to  deliver  the  cotton 
to  Newton  when  he  called  for  it.     He  testified  that  there 
were  then  about  one  hundred  and  thirty-one  or  one  hun- 
dred and  thirty-two  bales  of  cotton  on  the  plantation.    On 
removing  them  :  the  ropes  of  six  or  eight  bales  broke,  these 
bales  were  thrown  into  the  lint  room  and  never  repacked  for 
want  of  rope  and  bagging ;  the  cotton  had  not  been  weighed 
except  when  gathered ;  it  was  of  poor  quality  and  in  bad 
order,  but  it  was  put  into  good  shipping  order.     Between  the 
8th  and  12th  of  August,  1865,  he  delivered  Newton  at  said 
station,  one  hundred  and  one  of  said  bales ;  one  had  been 
sold  for  taxes.     Nineteen  bales  had  been  stolen  from  one  of 
the  houses  and  it  was  burned,  and  one  or  two  bales  were 
burned  in  it ;  part  of  the  crops  of  1861  and  1862,  with  eight 
or  ten  bales  of  unpacked  lint  in  the  gin-house^  was  burned 
also.     There  was  also  other  seed  cotton  of  the  crops  of  1861, 
1862  and  1863  in  other  buildings;  about  seventeen  thoaaaad 
pounds  of  the  crop  of  1861  was  in  the  old  dwelling  and  was 
udt  burnt.     He  further  testified,  that  Price  told  him  he  sold 
the  cotton  because  he  was  afraid  it  would  be  damaged  or 
stolen^  and  that  he  wished  to  pay  for  some  lands  in  Wasli- 
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iogton  Gountj,  Georgia ;  his  impression  is  that  Price  used 
at  least  part  of  said  money  in  paying  his  debts^  and  for  land. 
He  said  he  sent  from  the  plantation  to  different  parties 
named,  twenty-nine  bales  of  cotton,  between  June  the  6th, 

1862,  and  the  6th  of  September,  1862,  and  part  of  the  crop 
of  1861.  The  agent  of  the  Railroad  Company,  at  said  sta- 
tion, testified,  that  one  hundred  and  one  bales  of  the  cotton, 
weighing  fifty-six  thousand  and  seventy-three  pounds,  were 
delivered  in  Newton's  presence,  between  the  8th  and  12th  of 
July,  1865,  except  the  last  two  which  were  delivered  on  the 
14th  of  July,  1865. 

They  also  read  in  evidence  several  letters  from  Price,  one 
to  his  overseer,  dated  the  25th  of  March,  1863,  introducing 
XeMTton  to  him,  saying  he  had  sold  Newton  all  the  ''cotton 
packed  on  the  plantation,''  and  asking  him  to  allow  Newton 
to  examine  its  condition.  Another,  dated  the  28th  of  March, 

1863,  from  Price  to  Newton,  furnished  a  diagram  of  the 
position  of  the  different  lots  of  cotton  on  said  plantation,  say- 
ing there  were  only  about  one  hundred  and  thirty  bales  of  it 
packed,  that  the  gin-house  and  lint-room  were  full  of  seed- 
cottoD  and  ginned-cotton.  Another  letter  dated  the  8th  of 
November,  1864^  from  Price  to  Newton,  purporting  to  be  a 
reply  to  one  from  Newton  of  the  4th,  gave  Price's  consent 
that  the  cotton  should  remain  in  statu  quo^  at  Newton's 
mk.  It  was  shown  that  cotton  sold  from  August,  1865,  till 
the  trial,  at  prices  varying  from  eight  to  fifly-eight  cents  per 
pound,  that  in  August,  1865,  the  price  was  thirty*five  cents 
per  pound,  and  between  the  fall  and  winter  it  was  fifly-eight 
ceDts,  and  that  in  the  fall  of  1865  and  through  1866,  it  took 
from  31  50  to  $2  00  in  greenbacks  to  buy  one  of  gold. 
Here  plaintiff  rested  his  cause  for  the  present 

Defendant's  counsel  introduced  evidence  as  follows:  That 
greenbacks  as  compared  with  gold  during  the  time  last  stated, 
ranged  as  $1  00  to  $1  40  or  $1  60.  They  put  in  evidence 
over  plaintiff's  objections,  a  letter  from  Price  to  Newton, 
dated  the  10th  of^July,  1866,  which  had  been  drawn  from 
Xewton  by  notice.  That  letter  purported  to  reply  to  one  of 
the  5th  of  Jaly,  1866,  averred  that,  by  the  oontract,  Newton 
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iirafl  confined  to  the  crop  of  1861,  that  of  that  crop  there  wis 
one  hundred  and  thirtj-tbree  bales,  and  the  balance  was  in 
the  seed  in  the  gin-hoase,  where  there  was  no  packed  cotton; 
that  in  the  diagram  sent  him  he  especially  set  out  the  gin- 
house,  said  Newton  had  already  made  sufficient  onl  of  this 
Confederate  contract,  and  he  refused  to  pay  him  anything 
more. 

Dr.  Price  testified,  reiterating  the  trade,  etc.,  saying  he 
was  paid  in  Confederate  money,  that  Newton  proposed  an 
arbitration  which  he  declined;  that  Newton  told  him  he 
insured  the  ninety  thousand  pounds;  he  admitted  that  he 
paid  his  debts  and  bought  land  with  part  of  said  moner, 
but  how  much  was  so  used  he  did  not  know ;  the  balance 
perished  on  his  hands ;  he  said  he  told  Newton,  in  March, 
1863,  that  all  the  cotton  was  not  packed,  and  Newton  waived 
the  packing  of  the  balance  and  received  it  as  it  was,  and 
wrote  him  for  the  diagram,  in  which  he  said  he  wished  to 
insure  his  interest  in  the  cotton  in  the  gin-house.  (The  loss 
of  this  letter  was  shown.) 

In  rebuttal,  plaintifTs  counsel  read  in  evidence  said  poli- 
cies of  insurance.  The  first  was  on  one  hundred  and  fifty 
bales  of  cotton  on  said  plantation,  from  Mhrch  18th,  1863, 
to  18th  September,  1863;  the  second  was  for  one  hundre<l 
and  thirty  bales,  from  the  3d  of  April,  1863,  to  July  3d, 
1863.  This  second  was  taken  in  lieu  of  the  first  which  had 
been  cancelled.  Newton  testified  that  he  made  this  substi- 
tution when  he  learned  that  there  were  but  one  hundred  and 
thirty  bales  packed,  and  denied  having  told  Price  auything 
to  the  contrary  of  this,  and  said  he  never  applied  for  or  re- 
ceived any  insurance  upon  any  unpacked  cotton,  or  any  seed- 
cotton  ;  that  he  bought  only  packed  cotton  and  did  not  know 
that  there  was  any  loose  cotton  in  the  gin-house.  The  bal- 
ance of  his  testimony  was  a  review  of  the  foregoing,  showing 
how  many  pounds  short  he  was  and  its  value  as  aforesaid. 
The  Court  charged  the  jury  as  shown  in  the  motion  for  a 
new  trial.  The  verdict  was  for  the  defendant.  Newton's 
counsel  moved  for  a  new  trial  upon  the  following  grounds: 
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1st  Because  the  verdict  was  contraiy  to  the  evidence  in 
the  case. 

2(1.  Because  the  verdict  was  strongly  and  decidedly  against 
the  weight  of  evidence  and  the  law  of  the  case. 

3d.  Because  the  verdict  was  contrary  to  the  charge  of  the 
Court,  in  this,  that  the  Court  gave  the  following  requests  of 
counsel  for  plaintiff  as  the  law  applicable  to  the  case  : 

"If  Price  agreed  to  deliver  ninety  thousand  pounds  of 
cotton  in  one  hundred  and  fifty  bales,  or  thereabouts,  he  was 
bound  to  deliver  it  in  bales,  and  if  he  did  not,  he  is  bound 
for  the  deficit,  unless  the  jury  are  satisfied  by  the  evidence 
that  the  contract  was  changed  by  mutual  consent  and  agree- 
ment of  the  parties  thereto  ;  that  if  there  is  a  written  contract 
unchanged,  it  is  the  law  of  this  case,  and  binds  both  parties 
to  comply  with  it«  terms.'' 

Because  the  Court  erred  in  refusing  the  following  requests 
to  charge :  "  That  a  statement,  made  to  bind  another,  must 
be  distinctly  acquiesced  in  by  the  other  before  he  is  bound  by 
it."  Also,  "If  the  jury  find  that  17,782  pounds  of  cotton 
were  never  packed  in  bales,  but  kept  together  by  Price's  lint 
or  seed-ootton,  there  was  no  segregation  or  delivery  in  terms 
of  the  contract  or  the  law,  and  Price  is  responsible."  This 
request  was  not  only  refused,  but  the  Court  failed  to  give  the 
principle  in  charge  to  the  jury  in  any  form,  although  insisted 
upon  by  plaintiff's  counsel  in  his  request,  and  distinctly 
brought  before  the  knowledge  of  the  Court,  by  reading  the 
following  language  from  Chitty  on  Contracts,  page  382,  to- 
wit:  "  Where  goods,  part  of  an  entire  bulk,  are  sold,  the  con- 
tract is  incomplete  if  such  part  has  not  been  distinguished 
and  separated  from  the  bulk,"  and  divers  other  passages  to 
same  effect,  from  same  and  other  authorities. 

Because  the  Court  erred  iu  admitting  in  evidence^  the  let- 
ter of  Dr.  Price,  dated  July  the  10th,  1866. 

Because  the  Court  erred  in  allowing  evidence  of  the  value 
of  Confederate  money  at  the  date  of  the  contract,  and  subse- 
quently, to  go  to  the  jury. 

Because  the  Court  erred  in  failing  to  instruct  the  jury  as 
urged  by  counsel  in  argument,  that  if  they  believe  from  the 
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evidence,  that  Sbeppard  was  authorized  to  deliver  said  cotton 
to  the  plaintiff,  then  the  demand  apon  Sheppard,  in  1865, 
was  a  demand  apon  Price. 

Because  the  Court  erred  in  charging  the  jniy  that  the 
price  of  cotton,  at  the  time  of  the  demand,  and  at  no  other 
time,  was  the  true  measure  of  damages. 

Because  the  Court  erred  in  saying,  when  he  came  to  view 
the  line  of  defense,  '^But  gentlemen,  the  defendant  replies  to 
this  by  saying  that  he  honestly  believed  that  the  90,000 
pounds  of  cotton  were  in  about  150  bales,  at  the  time  of  the 
contract,  and  that  as  soon  as  he  found  out  that  there  were 
only  130  bales,  he  gave  notice  to  Newton,  and  that  Newton 
assented  to  the  situation  of  the  cotton.  Now,  gentlemen,  if 
he  was  honestly  mistaken,  and  gave  the  notice,  and  Newton 
agreed  to  it,  was  there  anything  unfiiir  in  that?  Wasn't  it 
fair,  just  and  equitable  ?  It  seems  so  to  me,  but  if  you  find 
that  he  was  not  honestly  mistaken,  that  he  did  not  give  the 
notice  immediately,  or  within  a  reasonable  time,  and  there 
was  no  acquiescence  on  the  part  of  Newton,  then,  of  course, 
you  will  find  for  the  plaintiff." 

Because  the  Court  erred  in  charging,  that  if  the  parties  to  a 
contract  differ  as  to  the  intention,  the  meaning  placed  on  it 
by  one  party  and  known  to  the  other  to  be  thus  understood, 
should  be  taken  as  the  true  meaning. 

Because  the  Court  erred  in  giving  in  chaige  the  principle 
contained  in  the  2603d  section  of  the  Code. 

An  order  was  taken  allowing  a  brief  of  the  evidence  to  be 
filed  and  the  motion  to  be  heard  in  vacation.  Newton's 
counsel  furnished  Price's  counsel  with  a  brief  of  the  evidence 
in  May,  1869 ;  they  took  it  saying  they  would  make  sugges- 
tions of  corrections  in  it,  but  they  had  submitted  none  up  to 
October,  1869.  Then  they  submitted  certain  objections  and 
a  version  of  Price's  testimony  written  by  himself.  To  this 
one  of  Newton's  counsel  made  a  written  rejoinder.  Finally, 
all  these  papers  were  handed  to  the  Judge,  he  heard  the  mo- 
tion and  refused  a  new  trial.  Newton's  counsel  presented 
the  bill  of  exceptions,  with  said  written  papers  attatched  to 
the  brief  of  the  evidence;  he  returned  the  bill  of  exceptions 
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certified  in  the  usual  form,  leaving  with  it  and  attached  to 
it  the  written  version  of  Price's  evidence  and  reply  of  New- 
ton's connsel  thereto,  without  explaining  whether  he  meant 
them  to  be  taken  as  parts  of  the  bill  of  exceptions.  In  his 
decision  overruling  the  motion  for  a  new  trial,  he  says  he 
could  not  recollect  distinctly  the  evidence,  and  knew  not  how 
to  decide  the  disputes  as  to  the  evidence;  indeed,  he  consid- 
ered these  difierences  as  not  material,  inasmuch  as,  in  his 
opinion,  there  was  sufficient  evidence  to  sustain  the  verdict. 
When  the  case  was  called  here,  there  was  found  with  the 
papers  a  second  and  later  certificate  by  the  Judge,  which,  in 
some  points,  contradicted  the  one  attached  to  the  bill  of  ex- 
ceptions. Besides  this,  the  Clerk  below  had  not  sent  to  the 
Clerk  of  this  Court  a  copy  of  the  receipt,  which,  by  the  rules 
of  this  Court,  he  is  required  to  take  for  the  papers  from  the 
postmaster  or  expressman,  who  forwards  the  same  to  this 
Court.  Price's  counsel  moved  to  dismiss  the  writ  of  error, 
because  said  second  certificate  contradicted  the  first,  and  for 
the  want  of  said  receipt.^  This  Court  held  that  the  first  cer- 
tificate was  final  and  would  not  notice  the  second,  and  said 
that  said  portion  of  said  rules  was  but  directory  to  ihe  Clerks, 
and  ordered  the  argument  to  proceed.  (This  cause  was  con- 
tinued at  last  term  for  providential  cause.) 

R.  L.  Wabthen,  Johnson  &  Montgomery,  J.  S.  Hook, 
for  plaintiff  in  error :  As  to  Delivery,  cited  Code,  sec.  2602 ; 
Ch.  on  Con.,  335,  et  seq, ;  7  Wend,  404.  As  to  Confession: 
1st  Gr.  Ev.,  sec  96,  &  N.  2 ;  9th  Cush.,  592.  As  to  Ac- 
quieseeoce :  3  C.  &  P.,  103 ;  2  Kelly,  30.  New  contract  re- 
qaires  new  consideration :  1st  Gr.  Ev.,  seo.  303,  et  seq. ;  3 
Met,  486 ;  Code,  sees.  2682,  2678,  2697 ;  34th  Ga.,  355,  and 
Daer  vs.  Akin,  December  Term,  1869  :  30th  Ga.,  731 ;  5th 
Wall.,  497 ;  Ist  Par.  on  C,  463,  note  N,  As  to  Measure  of 
Damages:  16th  Bald.,  C.  C,  331 ;  Ch.  on  C,  393,  N.  As 
to  the  charge:    Code,  seo.  3183;  38th  Ga.,  71,  etseq.^  etc. 

A.  R,  Wright,  for  defendant. 
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Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  overruling  the  plaintiff's  motion  for  anew 
trial  on  the  several  grounds  specified  therein.     The  maio 
and  controlling  question  on  the  trial  of  the  case,  was  whether 
Newton,  the  purchaser  of  the  cotton,  by  a  subsequent  agree- 
ment with  Price,  had  waived  his  right,  under  the  contract,  to 
have  the  balance  of  the  cotton  packed,  and  consented  to  let 
the  cotton  of  the  crop  of  1861  remain  as  it  then  was,  unpacked, 
in  the  gin-house  of  Price,  the  vendor,  at  the  risk  of  NewtOD, 
the  purchaser.     In  regard  to  this  main  and  controling  ques- 
tion in  the  case,  the  evidence  in  the  record  is  conflicting  and 
contradictory.     Did  the  Court  below,  in  submitting  this  main 
and  controlling  question  in  the  case  to  the  jury,  commit  sudi 
errors  in  law  as  will  authorize  this  Court  to  set  the  verdict 
aside  and  grant  a  new  trial  ?    This  is  a  Court  for  the  correc- 
tion of  errors  in  laWf  and  not  a  Court  for  the  correction  of 
questions  o£fact  found  by  the  jury.^  Although  this  Court, 
had  it  been  in  the  jury  box,  might  have  found  a  different  ver- 
dict, still,  it  has  no  legal  power  or  authority,  to  interfere 
with  the  verdicts  of  juries,  unless  the  same  are  rendered  with- 
out evidence  to  support  them,  or  are  deddedUf  and  strongly 
against  the  weight  of  the  evidence.     In  such  cases  the  ver- 
dict is  illegal,  and  the  Court  may  set  it  aside  as  being  con- 
trary to  law.     But  if  the  evidence  is  conflicting  and  contra- 
dictory as  to  a  material  point  in  the  case,  it  is  the  exclusive  pro- 
vince of  the  jury  to  judge  of  the  credibility  of  the  wUnesses, 
and  to  give  such  weight  to  their  evidence  as  they  may  think 
proper,  in  view  of  their  interest  in  the  question,  their  rela- 
tion to  the  parties,  and  all  the  circumstances  connected  with 
the  transaction  under  investigation.  If  the  jury  think  proper 
to  believe  one  set  of  witnesses,  in  preference  to  others,  it  is 
their  province  to  do  so,  and  this  Court  has  no  l^al  power  or 
authority  to  control  or  set  aside  their  judgment  in  relation  to 
such  matters.     If  there  is  sufficient  evidence  in  the  record  to 
sustain  the  verdict,  then  it  is  a  legal  verdict,  and  the  Courts 
have  no  legal  right  to  interfere  with  it,  unless  there  waasonae 
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material  principle  of  law  violated  by  the  Court  in  the  sab- 
mission  of  the  questions  of  fact  to  the  jury. 

It  is  insisted  in  this  case,  that  the  Court  erred  in  allowing 
the  letter  of  the  10th  of  July,  1866,  written  by  Price  to  New-, 
ton,  to  be  read  in  evidence.  It  is  undoubtedly  true,  as  a 
general  rule,  that  a  party  cannot,  by  writing  a  letter  making 
a  certain  statement  of  facts,  be  allowed  thus  to  manufacture 
evidence  for  himself  and  use  it  for  his  own  benefit ;  but  the 
letter  offered  in  this  case  was  one  of  a  series  of  letters  which 
had  been  written  by  the  respective  parties  in  relation  to  the 
same  transaction,  and  was  written  in  reply  to  one  written  by 
the  plaintiff  to  the  defendant  which  was  lost  or  destroyed. 
The  letters  written  by  Newton  to  Price,  in  reply  to  the  let- 
ters of  the  latter,  being  lost  or  destroyed,  it  would  have  been 
competent  for  Newton,  who  was  examined  as  a  witness,  to 
have  proved  the  contents  of  the  letters  written  by  him  to 
Price,  had  he  desired  to  have  done  so.  In  view  of  the  facts 
of  this  case,  and  as  explanatory  of  the  conduct  of  the  parties 
as  connected  with  the  cotton  transaction,  we  think  the  letter 
was  properly  admitted  in  evidence. 

In  reviewing  the  charge  of  the  Court  to  the  jury  on  the 
main  question  in  the  case,  taking  it  all  together,  we  find  no 
material  error  which  might  or  ought  to  have  produced  a  dif- 
ferent result.  If  taking  all  the  instructions  of  the  Court  to 
the  jury  collectively,  the  law  seems  to  have  been  properly  ex- 
poaoded  to  the  jury,  the  judgment  will  not  be  reversed, 
though  some  one  opinion  may  be  erroneous.  The  correct- 
ness of  a  charge  must  be  determined  by  the  whole  taken 
together:     Terry  V8,  Buffinffton,  lltk  Georgia  Reports,  338- 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Thomas  Bartlett^  plaintiff  in  error^  vs.  Thomas  Russell, 

defendant  in  error. 

1.  In  a  claim  case,  if  the  defendant  in  fi,  fa.  was  in  possession  of  the 
property  levied  npon,  at  the  time  of  the  levy,  the  burden  of  proof  it 
upon  the  claimant,  and  he  is  entitled  to  the  conclttsion. 

2.  When  property  is  set  apart  nnder  the  homestead  and  exemption  laws 
of  this  State,  for  the  benefit  of  a  family,  the  head  of  the  family  may  in- 
terpose a  claim  for  their  benefit,  in  case  the  property  is  levied  upoo, 
for  his  debts  to  which  it  is  not  subject.  While  trespass  is  a  remedy  in 
such  case,  it  is  not  the  only  one. 

8.  The  schedule  filed  b^  the  applicant  for  homestead  and  exemption, 
should  describe  the  personal  property,  with  reasonable  certainty.  Bat 
if  the  creditor  failed  to  appear  and  object,  on  the  ground  that  the 
schedule  was  insufficient,  and  it  gives  a  general  description  of  the 
property,  and  no  fraud  or  unfairness  is  alleged  or  shown,  the  creditor 
will  not  be  permitted  to  attack  the  judgment  of  the  Ordinary  setting  it 
apart,  collaterally,  in  a  claim  case,  on  the  ground  that  the  schedule 
was  not  sufficiently  descriptive. 

Order  of  Argument.  Claim.  Homestead.  Before  Judge 
Snead.    City  Court  of  Augusta.    November  Term,  1869. 

In  December,  1868,  Bartlett  sued  out  a  distress-warrant 
against  Russell  individually.  In  May,  1869,  the  sheriff 
levied  said  warrant  "  upon  the  stock  in  trade  of  the  defen* 
dant  and  in  his  possession.''  Bussell  claimed  the  stock  as 
next  frienil  for  his  wife  and  children.  When  the  cause  was 
to  be  tried,  the  parties  consented  that  the  Judge  should  tiy  it 
without  a  jury.  The  plaintiff's  counsel  claimed  the  right  to 
open  and  conclude  the  case,  but  this  was  denied  by  claimaot's 
counsel.  The  Court  decided  in  favor  of  the  latter.  Counsel 
for  plaintiff  then  moved  to  dismiss  the  cause  because  Russell 
could  not  assert  the  rights  of  his  wife  and  children  growing 
out  of  the  Homestead  Act  of  1868,  by  a  claim,  but  could  only 
redress  the  wrong  perpetrated  by  a  levy  on  such  property  by 
an  action  of  trespass  against  the  sheriff.  This  motion  was 
overruled. 

The  claimant's  attorneys  then  offered  in  evidence  the  pe- 
tition and  order,  showing  the  setting  apart  of  certain  articles 
therein  named,  under  the  Homestead  Act^  which  order  was 
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passed  in  November,  1868.  A  part  of  said  property,  aa  ap- 
peared by  the  record,  was  *^  eight  hundred  and  fourteen  dol- 
lars and  fifty  cents  in  his  stock  in  trade,  consisting  of  watches, 
jewelry  of  all  kinds,  fancy  goods  and  such  articles  usually 
kept  in  a  watchmaker's  or  jeweler's  store,  and  fixtures  for  the 
same/'  This  evidence  was  objected  to,  because  said  Home- 
stead Act  was  unconstitutional  as  against  debts  due  before 
its  passage,  and  because  "  said  Act  did  not  apply  to  a  stock 
of  goods  constantly  changing  in  character  and  value,  and  be- 
cause no  schedule  of  the  stock  was  filed  in  the  petition,"  as 
shown  by  said  record.  The  Judge  said  he  would  presume 
the  Ordinary  did  his  duty,  would  not  review  his  proceedings 
in  this  way,  and  allowed  the  petition  and  order  for  exempt- 
ing said  property  for  the  use  of  Mrs.  Russell  and  her  chil- 
dren to  be  read  &s  evidence. 

Russell  then  testified  that  the  goods  levied  on  were  iden- 
tically those  set  apart  by  said  order,  and  that  it  was  all  the 
property  he  owned  at  the  filing  of  said  petition,  except  a  due 

bill  of  one which  he  then  and  there,  in  open  Court, 

offered  to  plaintiff;  that  all  the  property  levied  on  had  been 
sold  since  the  claim  was  filed,  to  one  Lfong,  who  stood  his 
security  on  the  claim  bond ;  that  Long  had  paid  him  nothing 
for  it,  bat  was  his  friend,  and  he  preferred  Long ;  that  plain- 
tiff's debt  was  for  house  rent  due  in  1867,  but  plaintiff  had 
saefl  him  and  he  did  not  intend  to  pay  plaintiff  until  he  was 
ready  to  do  so ;  that  he  was  now  carrying  on  business  for 
Long.  Here  claimant's  case  was  closed.  Plaintiff's  counsel 
read  as  evidence  his  distress-warrant,  and  it  was  admitted 
that  the  goods  levied  upon  were,  at  the  date  of  the  levy,  in 
possession  of  defendant,  and  that  he  wasstill  carrying  on  the 
business  of  a  jeweler.  Upon  these  facts  the  Court  held  the 
property  not  subject  to  the  payment  of  said  debt.  Plaintiff's 
counsel  say  it  was  error  to  refuse  hi jq  the  right  to  open  and 
conclude  the  cause,  to  refuse  to  dismiss  the  claim,  to  admit 
tbe  record  and  to  decide  as  the  Court  did. 

Framk  Miller,  by  W.  N.  Montgomehy,  for  plaintiff  in 
error :    As  to  Order  of  Argument,  cited  Code,  sec.  3686 ; 
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Rale,  13.    As  to  the  Claim:     50  Role;  Act  October  3, 
1868,  sea  10. 

A.  D.  Piquet,  by  H.  W.  Hilliard,  for  defendant 
By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

In  this  case  the  sheriff  returns  that  he  has  leviedjthe  within 
warrant  upon  the  stock  in  trade,  of  the  defendant  Kosseli, 
and  in  his  possession.  And  the  first  question  made  by  the 
record  is,  who  was  entitled  to  the  conclusion  of  the  argument 
Section  3686,  of  the  Revised  Code  declares,  that  "  upon  the 
trial  of  all  claims  provided  for  in  this  chapter,  the  burdeo  of 
proof  shall  lie  upon  the  plaintiff  in  execution,  in  all  cases 
where  the  property  levied  on  is,  at  the  time  of  such  Ze&y,  not 
in  possession  of  the  defendant  in  execution.  Tlie  party  upon 
whom  the  burden  of  proof  rests,  is  entitled  to  the  conclusion; 
and  it  seems  to  rest  upon  the  plaintiff  in  execution  in  all 
cases,  except  the  single  one,  where  the  defendant  in  execution 
is  in  possession  at  the  time  of  the  levy.  In  that  case  the 
burden  of  proof  rests  upon  the  claimant,  and  we  hold  that  he 
is  entitled  to  the  conclusion. 

In  the  case  at  bar,  the  return  of  the  sheriff  shows  that  the 
defendant  was  in  |K)ssebsion  ai  the  time  of  the  levy.  And  it  is 
proper  that  it  should  show  in  all  cases,  who  is  in  possession. 
But  if  it  should  not,  ^e  think  the  first  enquiry  for  the  Coart 
is  to  ascertain  whether  the  defendant  in  execution  was  in  pos- 
session at  the  time  of  the  levy ;  if  so,  the  claimant  assumes 
the  burden  of  proof  and  concludes ;  if  not,  the  burden  is 
upon  the  plaintiff  in  f,.  fa.  and  he  concludes.  The  old  rule  of 
Court  said :  "  In  all  cases  of  claims  ca  the  burden  of  proof 
rests  with  the  plaintiff  in  execution,  he  is  entitled  to  the  con- 
clusion,'^ etc.  Then  there  was  no  exception.  But  the  new 
rule  is  different  It  says :  "  In  all  cases  of  olaims  fohere  the 
burden  of  proof  rests  with  the  plaintiff  in  execution,  he  is 
entitled  to  the  conclusion."  Taking  this  rule  and  the  section 
of  the  Code  together,  we  think  the  proper  construction  is, 
that  the  plaintiff  in  execution  is  entitled  to  the  conclusion  in 
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all  cases,  except  the  single  one,  where  the  defendant  is  in  pos- 
session at  the  time  of  the  levy. 

If  the  defendant  is  not  in  possession  at  the  time  of  the  levy, 
the  burden  of  proof  rests  upon  the  plaintiff  and  he  is  entitled 
to  conclude.  And  if  he  shows  the  defendant  to  have  been  in 
{)osses8ion  of  the  property  levied  upon,  at  any  time  since  the 
rendition  of  the  judgment,  he  makes  out  a  pHma  facie  case» 
and  may  stop  there  till  the  claimant  shows  title  in  himself, 
but  he  is  still  entitled  to  conclude,  as  he  ha&  assumed  the  bur- 
den of  proof.  The  exception  made  by  the  Code  and  rule  of 
Court  to  the  general  rule,  was  no  doubt  made  in  considera- 
tion of  the  fact  that  it  is  the  sheriff's  duty  to  show  by  his  re- 
turn, who  is  in  possession  of  the  property  levied  upon ;  and 
in  that  case  the  Court  can  see  by  an  inspection  of  the  return, 
whether  the  defendant  was  in  possession  at  the  time  of  the 
levy.  But  as  the  sheriff  may  sometimes  neglect  this  duty, 
or  the  return  may  not  show  the  fact,  as  in  case  of  the  pos- 
session of  the  defendant  by  his  tenant  or  the  like,  we  think 
when  a  claim  case  is  ready  for  trial,  the  Court  should  first 
Batiafy  his  mind  on  this  point,  and  then  direct  the  proceedings 
accordingly. 

2.  We  see  no  reason  why  the  head  of  a  family  may  not 
file  a  claim  for  the  benefit  of  the  family,  when  property  set- 
apart  under  the  Homestead  and  Exemption  laws  of  this  State 
i3  levied  upon  for  the  payment  of  any  debt  to  which  it  is  not 
subject.  Trespass  is  a  proper  remedy  in  such  case,  but  it  is 
not  the  only  one.  The  family  are  not  obliged  to  wait  till 
they  are  turned  out  by  the  sheriff  under  an  illegal  sale,  and 
then  sue  for  the  damages.  They  may  arrest  the  illegal  pro- 
ceeding by  a  claim,  under  our  general  laws  on  that  subject. 

3.  It  is  the  duty  of  the  applicant  for  Homestead  or  Ex- 
emption, to  file  with  the  Ordinary  a  schedule,  describing  the 
personal  property  with  reasonable  certainty.  And  we  think 
the  Ordinary  in  this  case  should,  as  matter  of  practice,  have 
requured  a  more  particular  description.  But  as  the  creditor 
did  not  appear  and  file  any  objection  on  that  ground,  and  as 
no  iiand  or  unfairness  is  alleged  or  shown,  we  do  not  think 
this  fiche(iule  so  imperfect  as  to  invalidate  the  judgment  of 
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the  Coart  of  Ordinaiy,  or  to  authorize  the  plaintiff  to  attack 
it  collaterally  on  the  trial  of  the  claim  case  in  another  Coart. 

Nor  do  we  think  there  is  anjrthing  in  the  objectioD,  that 
the  property  could  not  be  set  apart  as  exempt  because  it  was 
not  attached  to  the  homestead,  or  necessary  about  a  homestead 
of  realty,  etc.  The  Constitution  makes  no  such  exoeptioo  as 
the  plaintiff  in  error  contends  for  in  this  case. 

Judgment  affirmed. 


WiixiAH  Spibbb,  plaintiff  in  error,  9«.  Joseph  R.  Walker, 

defendant  in  error. 

A  jodgment  obtained  on  a  note«  the  coDsiderataon  of  which  was  the  pur 

chase-money  of  slares,  was  sought  to  be  enforced : 
SM,  That  in  accordance  with  the  inlings  of  a  m^joritj  of  this  Coart,  is 

Shorter  t».  CiM,  and  JFhUe  vs.  Hart,  the  Coarta  of  this  State  ksT« 

no  jarisdiction  or  aathority  to  enforce  any  debt,  the  considerstioii  of 

which  was  a  slave  or  sUtcs. 

Jurisdiction.    Slave  Notes.    Before  Judge  Snead,  of  The 
City  Court  of  Augusta.     February  Term  1870. 

On  the  14th  of  February ,  1860,  Spires  made  his  prom- 
issory note  due  one  day  after  that  date.  Walker  sued  him 
upon  said  note  and  procured  a  judgment  against  him  on  the 
29th  of  May,  1866.  On  the  25th  of  January,  1870,  the  fi. 
/a.  issued  upon  said  judgment,  was  levied  upon  Spires'  prop- 
erty. At  February  Term,  1870,  of  said  Court,  Spires'  coun- 
sel moved  to  set  aside  said  levy,  because  said  note  was  gifen 
for  slaves.  The  parties  were  at  issue  thereupon.  Walker's 
counsel  admitted  that,  the  consideration  of  said  note  was 
slaves.  No  other  evidence  was  offered.  Walker's  coansel 
insisted  that  he  had  a  right  to  have  the  jury  pass  upon  the 
legality  of  said  levy.  Spires'  counsel  objected  upon  the  ground 
that,  the  admission  of  Walker's  counsel  ousted  the  jurisdic- 
tion of  the  Court,  aud  the  jury  had  nothing  to  try.  The 
Court  allowed  the  case  argued  before  the  juigr.    Argn- 
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ment  concluded^  the  Court  charged  the  jury,  that  the  sec- 
tion of  the  CoDStitution  of  Georgia,  of  1868,  denying  juris- 
diction to  the  Courts  to  enforce  any  fi.  fa.  founded  upon  a 
debt,  the  consideration  of  which  was  slaves  or  the  hire  there- 
of, W3S  in  conflict  with  the  Constitution  of  the  United  States 
and  void.  He  was  requested  to  charge  the  jury,  that  under 
said  admission  they  should  find  that  the  consideration  of 
the  debt  on  which  this  ji.  fa,  was  founded  was  slaves.  He 
refiised  so  to  charge.  The  jury  returned  a  verdict  as  follows : 
"We,  the  jury,  sustain  the  levy."  Thereupon  the  Court  or- 
dered said  ji./a.  to  proceed. 

Spires'  counsel  sued  out  a  writ  of  error  upon  the  grounds 
that  the  Court  erred  in  allowing  argument  before  the  jury, 
and  in  allowing  them  to  pass  upon  said  issue,  after  said  ad- 
missioD,  and  in  charging  as  he  did,  refusing  to  charge  as  re- 
quested, and  in  ordering  the  Ji.  fa.  to  proceed. 

Frank  H,  Miller,  by  W.  W.  Montgomery,  cited 
Shorter  vs.  Cobb,  39th  Ga.  R,  285 ;  White  vs.  Hart,  lb, 

306. 

No  appearance  for  defendant 

Warner,  J. 

According  to  the  suling  of  a  majority  of  this  Court  in 
Shorter  vs.  OM^  89th  Ga.  Rep.,  285,  and  White  vs.  HaH. 
Ih.  306,  it  was  held  and  decided,  that  the  Courts  of  this 
btate  have  no  jurisdiction  or  authority,  to  enforce  any  debt 
the  consideration  of  which  was  a  slave  or  slaves.  This  case 
comes  within  the  rulings  of  the  Court  in  the  two  cases  cited, 
and  must  be  controlled  by  them.  Let  the  judgment  of  the 
Court  below  be  reversed. 


Vot.  XlT.-li. 
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Lane  e<  ol.,  w.  Puiee  and  wife. 

Dawson  B.  Lane  et  al.,  plaintiflB  ia  error,  v»»  Abneb  L. 
Partee  and  wife,  defendants  in  error. 

Where  tbe  retorns  of  a  goardian  were  ated  as  eWdence  in  tbe  Conit  be- 
low, and  in  making  np  the  brief  of  evidence  for  a  new  trial  a  samniiy 
of  them  was  pnt  in,  and  counsel  agreed  in  writing  that  said  brief  vu 
correct,  thej  are  estopped  from  moring  to  dismiss  the  bill  of  exer- 
tions, because  said  retams  were  not  set  out  in  exlenao  in  the  bill  of 
exceptions.    (R.    See  Report.) 

A  bill  was  filed  by  P.  and  wife  against  T.  and  others,  for  the  parpoie  of 
enforcing  a  trust  created  by  the  last  will  and  testament  of  Stalliogs,  tke 
grand- father  of  the  complainant's  wife,  alleging  that  certain  lands  wiiieb 
were  derised  by  the  testator  to  his  said  grand-danghter,  had  been  luld 
by  the  executors,  under  the  power  and  authority  giren  to  them  by  tbe 
will  for  that  purpose,  which  lands  were  purchased  by  Lane,  the  ittber 
of  the  complainant,  at  such  executor's  sale,  and  tbe  title  thereto  fis 
conreyed  by  said  executors  to  said  purchaser  in  his  indiyidnal  name, 
though  alleged  to  have  b^n  paid  for  with  the  trust  funds  belonginf  to 
the  complainant.  The  land  was  sold  by  the  executors  in  December, 
1S58.  In  April,  1866,  Lane,  the  purchaser  of  the  land,  borrowed  from 
Thrasher  $2,600  00,  and  executed  a  mortgage  on  the  land  to  T.,  to  te- 
cure  the  payment  of  the  money.  On  the  trial  of  the  cause  the  Court 
charged  the  jury,  that,  at  their  option,  the  ce:itui  que  trusts  might  fol- 
low their  fund  wherever  it  could  be  traced,  or  ratify  the  use  made  of  it 
by  the  trustee,  and  that  if  a  portion  of  said  land  was  bought  with  tbeir 
funds,  they  could  follow  the  funds  so  invested,  and  the  trustee  could 
not  create  a  lien  on  the  trust  estate. 

Held,  That  this  charge  of  the  Court,  in  riew  of  the  eridence  contained  in 
the  record,  was  error ;  that  a  mortgagee,  to  the  extent  of  his  interest 
in  the  land  mortgaged,  stands  upon  the  same  footing  as  any  other  6ofM 
fide  purchaser  without  notice  of  the  trust,  and  that  the  Court  should 
haye  so  charged  the  jury ;  the  more  especially,  as  this  principle  of  tbe 
law  was  distinctly  recognized  and  adjudicated  by  this  Court  between 
these  same  parties,  in  the  case  reported  in  87th  Georgia  Reports, 
8^,  ordering  the  injunction  granted  to  restrain  Thrasher,  the  mort- 
gagee, from  enforcing  his  mortgage  agunst  the  land  to  be  dissolrei 

From  the  facts  disclosed  by  the  record,  there  was  no  error  in  the  Coait 
below  in  refusing  the  motion  for  a  continuance  for  the  purpose  of  al- 
lowing Lane  to  traverse  the  return  of  the  sheriff  as  to  the  serrice  of 
the  bill  on  him,  or  in  refusing  to  allow  the  sheriff's  return  of  serrice  to 
be  traversed  after  the  defendant,  Lane,  had  speared  in  the  cause  at  a 
defendant,  and  participated  in  the  litigation. 

Trusts  and  Trustees.  Purchaser.  Notice.  Before  Judge 
Robinson.  Morgan  Superior  Court  May  Adjourned  Term, 
1869. 
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This  cause  was  before  this  Court  before :  See  Thrasher  et 
d,,  t».  Partee  and  wife,  37th  Georgia  Reports,  392,  where 
the  bill  and  answers  of  Thrasher  are  fully  reported.  The 
sheriff  returned  on  the  8th  of  June,  1867,  that  the  bill  was 
served  on  Lane  by  leaving  a  copy  at  his  most  notorious  place 
of  abode.  On  the  2d  of  September,  1867,  Lane  filed  a 
traverse,  averring  that  the  paper  so  left  by  the  sheriff  was 
Dot  a  copy,  but  only  a  few  detached  sheets,  being  part  of  a 
copy  of  the  bill.  When  the  cause  was  called  for  trial,  Lane's 
counsel  objected  to  going  on  until  said  traverse  was  disposed 
of.  Counsel  for  complainants  produced  from  the  Clerk's 
office  the  answer  of  Lane  to  the  bill  and  the  amended  bill. 
The  answer  to  the  original  bill  had  not  been  sworn  to  or 
signed  by  Lane,  nor  had  the  Clerk  ever  entered  it  as  filed  in 
his  office.  And  Lane's  counsel  stated  that  he  did  not  put 
said  answers  in  the  Clerk  s  office,  but  supposed  they  were 
in  his  own  office,  and  burnt  when  bis  office  was  burnt,  and 
had  been  preparing  to  make  other  answers,  and  that  he  never 
intended  to  file  said  answers  till  after  the  said  traverse  was 
disposed  of;  that  the  cause  was  returnable  to  September 
term,  1867;  was  not  entered  upon  the  docket  or  reached 
and  called  till  this  term.  Lane's  answer  to  the  amended  bill 
was  drawn  by  Mr.  Thrasher,  one  of  defendants.  Thrasher's 
soh'citors,  and  appeared  to  have  been  sworn  to  and  subscribed 
by  Lfane  on  the  9th  of  September,  1868.  Upon  this  show- 
ing, as  stated  in  the  bill  of  exceptions,  the  Court  ordered  the 
trial  to  proceed  without  regard  to  said  traverse.  (The  trial 
began  on  the  21st  of  May,  1869,  and  the  record  shows  that 
the  original  answer  of  Lane  was  sworn  to  and  attested  by  the 
Clerk  of  said  Court  on  the  19th  of  May,  1869.)  Lane  an- 
swered that  be  received  as  such  guardian  some  slaves  and 
$17,168  87,  his  notes,  t.  e,,  one  held  by  Stallings  before  he- 
died,  (which  was  not  over  $2,800  00,  but  as  Lane  remem- 
bered, was  for  about  $1,400  00,)  and  his  notes  given  to  the 
executors  for  land  and  other  property  bought  at  the  sale, 
were  received  by  said  executors  as  cash,  were  charged  against 
him  as  cash,  and  was  so  regarded  and  treated  in  his  returns 
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to  the  Court  of  Ordinary ;  that  he  did  not  invest  the  monej 
in  the  purchase  of  land  or  other  property,  but  purchased  the 
land  and  some  other  property,  at  said  executors'  sale,  more 
than  twelve  months  before  his  appointment  and  qualifica- 
tion as  guardian,  and  gave  his  individual  note  for  said  prop- 
erty, and  the  executors  delivered  him  the  other  property  and 
conveyed  by  deed  the  lands  to  him  in  his  individual  capacity; 
after  his  appointment  and  qualification,  upon  settling  with 
the  executors,  he  received  his  said  notes  from  them  as  cash 
paid  to  him  as  guardian ;  that  he  did  not  owe  Stallings  when 
he  died  for  any  land,  but  had  paid  him  for  all  the  land  he 
had  ever  bought  of  him ;  owed  him  said  note  for  money  bor- 
rowed and  spent  for  another  purpose ;  that  regarding  said 
land  as  bona  fde  his  own,  he  borrowed  the  money  from 
Thrasher  and  gave  him  a  mortgage  on  said  lands  and  an- 
other tract  which  he  owned  before  Stallings'  deatli,  to  secure 
its  payment.  He  admitted  the  insolvency  of  his  securities, 
and  virtually  admitted  that  he  was  insolvent.  The  other 
parts  of  his  answer  are  not  material.  Upon  the  trial,  after 
the  reading  of  the  bill  and  answers  and  amendments  to  each, 
complainant  introduced  ^*  the  records  of  the  Court  of  Ordi- 
nary of  said  county,  containing  receipt  of  Andrew  J.  and 
Thomas  J.  Stallings,  executors  of  William  Stallings,  by 
Dawson  B.  Lane,  guardian,  for  negroes,  of  the  aggr^te 
value  of  $8,750  00,  also  for  the  sum  of  $17,183  44,  as  part 
of  the  distributive  share  coming  to  William  and  Emma 
Lane,  dated  April  2d,  1860." 

Thomas  J.  Stallings  testified  that  he  was  one  of  said  exec- 
utors, and  at  the  sale  Lane  bought  the  land  in  dispute  and 
gave  his  note  for  it,  and  personal  property  then  bought; 
that  he  bid  off  the  land  at  $8,768  25;  that  Lane  was 
appointed  by  the  will  of  Stallings  as  guardian  of  William, 
(now  dead,)  and  Emma,  (now  Mrs.  Partee,)  and  it  was  un- 
derstood at  and  before  the  sale  that  the  property  purchased 
by  Lane  should  go  as  part  of  the  share  of  said  William  and 
Emma,  and  the  amount  mentioned  in  said  receipt  shown  by 
the  said  records  is  correct;  that  on  the  settlement,  Lane's  note 
^as  given  up  and  his  receipt  was  taken  for  said  note  as  so 
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much  cash ;  the  note  was  Lane's  individual  note,  and  the 
deed  was  made  to  Lane  individually  and  not  as  guardian. 
He  further  testified  thafc  Lane  did  not  give  bond  as  guardian 
because  be  was  appointed  by  the  will^  but  learning  that  this 
was  error,  he  notified  the  Ordinary,  who  required  -Lane  to 
give  bond,  and  Lane  appealed  to  the  Superior  Court,  where 
the  Ordinary's  judgment  was  sustained. 

The  insolvency  of  Lane's  sureties  and  the  death  of  said 
William  while  an  unmarried  minor,  having  been  shown , 
complainants  closed  their  case. 

The  defendants  relied  solely  upon  their  answers.  They 
requested  the  Court  to  charge  the  jury  that  '^  unless  complain- 
ants showed  that  Thrasher  had  notice  of  the  trust  (if  any)  in 
the  land,  he  must  recover  the  amount  of  his  mortgage  Jl  fa. 
The  Court  refused  so  to  charge,  but  on  the  contrary  charged 
that,  at  their  option,  the  cestui  que  trusts  might  follow  their 
fund  wherever  it  could  be  traced,  or  ratify  the  use  made  of  it 
by  the  trustee,  and  that  if  a  portion  of  said  land  was  bought 
with  their  funds,  they  could  follow  the  funds  so  invested  and 
the  trustee  could  not  create  a  lien  upon  the  trust  estate. 

The  jury  found  $19,800  00  against  Lane  as  guardian,  and 
that  Thrasher's  lien  was  good  against  the  land  owned  by 
Lane  in  Stalling's  life-time,  but  that  Thrasher  had  no  lien 
on  the  land  bought  by  Lane  at  said  executor's  sale,  and  that 
a  writ  of  possession  issue  in  favor  of  complainants  for  said 
last  named  lands. 

Counsel  for  defendants  moved  for  a  new  trial  upon  the 
ground  that  the  Court  erred  in  urging  the  cause  to  trial  be- 
fore submitting  Lane's  traverse  of  the  return  of  service  to 
trial,  in  charging  as  he  did  and  in  refusing  to  charge  as  re- 
quested, and  because  the  verdict  was  contrary  to  law,  etc. 
Some  other  points  were  made  upon  the  charge,  but  as  they 
are  not  passed  on,  they  and  the  parts  of  the  charge  applicable 
to  them  are  omitted. 

The  Chancellor  refused  a  new  trial,  and  that  is  assigned  as 
error  on  said  grounds.  It  was  sent  up  to  December  Term, 
1869,  of  this  Court.  When  it  was  called,  counsel  for  de- 
fendant in  error  moved  to  dismiss  the  writ  of  error  upon  the 
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ground)  that  the  bill  of  exceptions  was  not  certified  till  more 
than  thirty  days  after  the  refusal  of  a  new  trial,  and  that 
without  any  explanation  of  the  lapse  of  time ;  and  because 
the  evidence  was  not  embodied  in  the  bill  of  exceptions. 
The  Court  dismissed  it  upon  the  first  ground  without  passing 
upon  the  last. 

Subsequently  the  cause  was  re-instated.  See  Lane  vs. 
Bobenson,  Judge.  The  cause  being  called  at  this  term,  the 
motion  to  dismiss  was  again  urged  on  said  second  ground.  It 
was  objected  that  it  was  res  adjudiocUa.  The  C!ourt  held  that 
it  was  not,  as  that  point  was  not  passed  upon.  The  objecUoa 
was,  that  the  records  of  the  Court  of  Ordinary,  used  as  evi- 
dence below,  were  not  copied  or  otherwise  shown  in  the  bill  of 
exceptions,  except  as  quoted  arUe.  This  evidence,  as  therein 
stated  and  here  quoted,  was  in  the  words  of  the  agraed  brief 
of  the  evidence,  and  the  counsel  had  agreed  in  writing  on  said 
brief,  that  it  ''  is  a  correct  brief  of  the  evidence  produced." 
The  Court  refused  to  dismiss,  holding  that  counsel  was  es- 
topped by  said  agreement  from  urging  said  objection. 

B.  H.  Thrasher,  J.  H.  Billups,  J.  D.  Pope,  for  plain- 
tiffs in  error,  said  the  traverse  should  have  been  tried  :  Ir- 
win's Code,  sees.  3264,  3665.  Mortgagee  is  like  purchaser: 
2  Blacks.  Com.,  435;  2  Story's  Eq.,  sees.  1013,  1015, 
1016;  2  Fonblanque  Eq.,  267 ;  1  Powell  on  Mortg.,  11,  2, 
46;  4  Kent's  Com.,  158-160;  and  has  rights  of  purchaser 
without  notice:  7th  Ga.  R.,  53i  ;  6th,  111 ;  10th,  356 ;  14th, 
159;  Irwin's  Code,  sees.  2838,  2597,  3037,  3525,  2303. 
2  Powell  on  M.,  649 ;  for  definition  of  purchaser :  1  Black. 
Com.,  216 ;  2,  242 ;  Jacob's  L.  Die;  2  Powell  on  Mortg., 
658,  660,  664,  655;  18th  Ga.,  466.  Right  to  sell  includes 
right  to  mortgage:  1  Kelly,  (Ga.  R.,)  193 ;  1  Powell  on  M., 
649,  and  said  this  case  was  res  adjudioata :  37th  6a.  R., 
392. 

A.  Reese,  for  defendant,  said  the  failure  to  try  traverse 
was  not  error,  because  sworn  answer  of  Lane  to  amended  bill 
was  in  Clerk's  ofiice,  and  if  error,  was  harmless :     Sec  2303 


ATLANTA,  JUNE  TERM,  1870.  207 

Jjine  et  aL,  i».  Partee  and  wife. 

was  iotended  solely  for  technical  trustees.  Oaardian  can  not 
bind  Ward's  Estate:  Irwin's  Code,  sees.  1828,  2309.  Pur- 
chaser without  notice  from  trustee  is  protected  against  equity 
title,  but  not  against  legal  title :  16th  Qa.  B.,  190.  The 
trust  funds  may  be  traced,  etc.:  Irwin's  Code,  sec.  2307  ; 
18th  Qa.B.,  513;  2  Story's  £q.,  sec.  1258;  19th  Ga.  R., 
66 ;  PL  1st  Ga.  Decis.,  109«  A  mortgagee  is  not  purchaser 
in  this  State:  Ist  Kelly,  (Ga.  R.,)  176 ;  7th  Ga.  R.,  183; 
26th,  197. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
the  overruling  the  motion  for  a  new  trial.  In  our  judgment 
there  was  no  error  in  the  refusal  of  the  Court  to  continue  the 
cause  for  the  purpose  of  allowing  Lane  to  traverse  the  return 
of  the  sheriff,  as  to  the  service  of  the  bill  on  him,  or  in  re- 
fusing to  allow  the  sheriff's  return  of  service  to  be  traversed 
at  the  trial  term  of  the  case,  after  Lane  had  appeared  in  the 
the  cause  as  a  defendant,  and  participated  in  the  litigation. 

The  Court  was  requested  to  charge  the  jury,  '^  that  unless 
complainants  showed  that  Thrasher  had  notice  of  the  trust, 
(if  any,)  in  the  land,  he  must  recover  the  amount  of  his 
mortgage  fi»  fa.*'  The  Court  refused  so  to  charge,  but  on 
the  contrary  charged  the  jury,  "that  at  their  option,  the 
eealui  que  trusts  might  follow  their  fund  wherever  it  could 
he  traced,  or  ratify  the  use  made  of  it  by  the  trustee,  and 
that  if  a  portion  of  said  land  was  bought  with  their  fund, 
they  could  follow  the  fund  so  invested,  and  the  trustee  could 
not  create  a  lien  upon  the  trust  estate."  In  view  of  the  facts 
of  this  case  as  shown  by  the  record,  we  are  of  the  opinion,  that 
the  Court  below  erred  in  not  charging  the  jury  as  requested, 
aod  in  the  charge  as  given  to  the  jury  in  relation  to  this 
branch  of  the  case.  Thrasher  claimed  to  be  a  bona  fide  mort- 
gagee of  the  land  from  Lane,  who  had  the  legal  title  thereto, 
for  a  valuable  consideration,  without  any  notice  of  the  trust 
which  the  complainants  were  seeking  to  enforce  against  the 
land.    A  bona  fide  mortgagee,  to  the  extent  of  his  interest  in 
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the  land  mortgaged,  stands  upon  the  same  footing  as  any 
other  bona  fide  purchaser  without  notice  of  the  trust,  and  the 
Court  should  have  so  charged  the  jury,  the  more  especially 
as  this  prindple  of  the  law  was  distinctly  recognized  and 
adjudicated  by  this  Court  between  the  same  parties,  in  the 
case  reported  in  37th  QtorgiaReporiSj  392,  ordering  the  injunc- 
tion granted  to  restrain  Thrasher,  the  mortgagee,  from  enfi>r- 
cing  his  mortgage  against  the  land  to  be  dissoloed.  Let  the 
judgment  of  the  Court  below  be  reversed. 


F.  W.  Sims  &  Company,  plainti£&  in  error,  va.  Robert  C. 

HuMBEB,  defendant  in  error. 

The  presiding  Jadge  of  the  Saperior  Coart  has  no  legal  power  or  aathor- 
ity  to  set  aside  the  Terdict  of  a  jary  when  the  evidence  ia  conflicting, 
anless  the  verdict  is  decidedly  and  strongly  against  the  weight  of  the 
evidence ;  the  jary,  and  not  the  Court,  are  the  ezclnsiTe  judges  as  to 
the  credibility  of  the  witnesses  and  of  the  weight  of  their  testimony, 
and  no  rule  of  law  having  been  violated  in  submitting  the  facts  to  the 
jury  in  this  case,  the  verdict,  under  the  evidence  contained  in  the 
record,  is  not  so  decidedly  and  strongly  against  the  weight  of  the  evi- 
dence as  to  authorize  the  Court,  under  the  law,  to  set  the  verdict  aside 
and  order  a  new  trial. 

New  Trial.  Before  Judge  Schley.  Chatham  Superior 
Court    May  Adjourned  Term,  1869. 

Humber  brought  case  against  F.  W.  Sims  &  Companr, 
factors  «>d  oommiasion  m^nte,  averring  that  on  thlm 
of  December,  1867,  he  shipped  to  them,  at  Savannah,  forty- 
five  bales  of  cotton,  with  instructions  not  to  sell  it  until  or- 
dered by  him  to  do  so,  and  that  they  sold  it  without  such 
order,  to  his  damage,  etc.  On  the  trial,  the  shipment  of  the 
cotton,  its  receipt  and  sale,  and  that  cotton  afterwards  loee  in 
price,  etc.,  were  shown.  The  point  of  contest  was  as  to  giv- 
ing the  order  to  hold  it  as  averred. 

Humber  testified,  that  on  the  23d  of  December,  1867,  he 
put  the  cotton  at  Dennis'  Station,  and  next  day,  at  Eatonton, 
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told  Beidy  defendaats'  agent,  to  ship  it  to  defendants^  and 
that  he  wished  an  advance,  including  what  Reid  owed  hinii 
of  8800  00  or  $1,000  00,  but  not  to  sell  the  cotton ;  that  he 
had  lost  on  his  cotton  the  year  before  by  holding  it,  and  in- 
tended to  hold  this  year  and  make  up  the  loss ;  that  Beid 
seemed  annoyed  about  other  business,  and  he  pointedly  re* 
peated  these  instru(*tions«  and  Keid  replied,  *' Very  well,"  J, 
^y.  Davis  and  Clark  Davis  were  present  Two  days  after. 
Held  handed  Humber  $1,000  00,  which  Humber  considered 
as  $500  00  in  payment  of  Beid's  debt,  and  $500  00  for  ad- 
vance on  said  cotton ;  Humber  left  home  and  was  absent 
some  time.  About  the  middle  of  January,  1868,  upon  his 
return  home,  Humber  was  surprised  at  finding  the  account 
of  the  sales  of  said  cotton.  He  went  to  see  Beid,  and  even 
before  the  usual  salutations,  Beid  asked  him  if  he  had  ordered 
said  cotton  sold,  and  upon  his  replying  '*  no,"  Beid  said  he 
(Humber)  should  sue  defendants  for  disobeying  instructions. 
He  said  he  would,  and  told  Beid  he  would  write  defendants ; 
he  wrote,  and  Beid  said  he  would  endorse  the  letter.  Hum- 
ber left  the  letter  with  Beid,  and  refunded  him  the  $500  00 
advanced.  He  was  ready  to  refund  the  balance  had  it  been 
demanded.  He  took  the  proceeds  of  his  cotton  but  upon 
condition  that  Beid  would  take  a  receipt  specifying  that  said 
sale  was  not  ratified,  etc. 

John  W.  Davis  testified  by  Interrogatories  that  Humber 
at  said  first  interview  told  Beid  that  he  had  lost  money  by 
holding  his  cotton  the  last  year,  and  wished  to  hold  this  to 
get  back  his  loss,  and  wished  $800  00  advanced. 

For  the  defendant,  Beid  testified  by  Interrogatories,  that 
two  or  three  weeks  before  said  shipment,  Humber  borrowed 
from  him  $1,000  00  as  an  advance  on  cotton,  and  stated  that 
in  a  few  weeks  he  would  ship  defendant's  forty-eight  bales  of 
cotton ;  he  then  said  something  about  having  lost  last  year  by 
holding  cotton,  and  impressed  Beid  with  the  idea  that  he 
would  soon  sell  the  cotton  and  re-pay  the  borrowed  money. 
When  said  cotton  was  delivered  at  Dennis'  Station,  Beid  was 
not  present  and  knows  not  who  received  it.  Beid  remem- 
bered no  instructions  on  the  subject,  and  said  that  he  had  no 
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interview  with  Humber  from  the  borrowing  of  the  money 
until  after  the  sale  of  the  cotton,  Beid  was  defendant's  agent, 
but  did  not  advance  their  money  on  the  cottony  he  advanced 
his  own,  and  the  defendants  repaid  him ;  this  was  usual  be- 
tween them.  He  said  Humber  did  protest  against  the  sale^ 
but  on  the  same  day  received  $600  00  with  a  verbal  protest, 
and  several  days  afterwards  took  the  balance  and  gave  a  re- 
ceipt for  said  proceeds,  $2,748  34,  specifying  therein  'Hhe  re- 
ceipt of  this  money,  is  by  no  means  a  ratification  of  the  sale 
of  said  cotton  against  my  express  orders,  but  is  only  accepted 
as  a  payment  pro  ton^o,  or  to  that  extent  of  ray  claim  against 
said  F.  W.  Sims  &  Company,  for  the  value  of  my  cotton 
wrongfully  sold  by  them/'  This  receipt  was  read  in  evi- 
dence. It  was  dated  the  15th  of  February,  1868.  By  a 
second  set  of  Interrogatories,  Reid  reiterated  substantially, 
his  aforesaid  testimony,  and  said  that  Humber  insisted  that 
his  in^ruotions  which  had  been  violated,  were  given  from 
Atlanta  by  letter,  though  he  did  say  he  told  Beid  that 
he  intended  holding  the  cotton ;  by  reference  to  his  books 
he  finds  that  at  the  date  of  said  shipment  Humber  owed  him 
$768  27,  besides  the  advance,  for  taxes  advanced,  bagging, 
rope,  etc.  Davis  again,  by  Interrogatories,  testified  wit4i  a 
little  more  particularity  what  he  had  stated  aforesaid.  De- 
fendants read  in  evidence  Interrogatories  of  Humber,  in 
which  he  said  his  words  to  Beid  were,  *'  I  want  $800  00 
or  $1,000  00,  including  what  you  owe  me,  but  don't  you  sell 
my  cotton." 

Defendants  read  in  evidence  a  letter  from  Humber,  dated 
the  20th  of  January,  1868,  in  which  he  said  :  ''I  wrote  yoa 
from  Atlanta  on  the  30th  or  31st  of  last  month  in  these 
words :  ^'please  hold  my  cotton  until  further  orders.''  The 
balance  was  a  comment  upon  the  sale,  and  a  statement  that 
he  would  not  settle  with  Reid  according  to  their  account  of 
sales,  and  that  he  told  Beid  before  the  cotton  was  shipped, 
that  he  did  not  wish  it  sold.  On  this  letter  Beid  had  en- 
dorsed, ''Colonel  Humber  is  willing  to  settle  at  the  price 
the  cotton  will  bring  to-day  or  yesterday,  and  if  yon  will 
pay  the  taxes.    He  is  not  in  need  of  money  and  did  not  wish 
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the  cotton  sold  on  that  acconut/'  They  read  in  evidence 
another  letter  of  the  25th  of  January,  1868,  urging  his  side 
of  the  matter  bat  presenting  no  new  fact.  Sims  then  testi- 
fied that  they  received  no  such  instructions  from  Beid,  nor 
Hnmber's  letter  from  Atlanta,  and  made  the  sale  in  the 
usual  course  of  business,  etc. 

The  jury  found  for  the  defendants.  Humber  moved  for 
a  new  trial  upon  the  grounds  that  the  verdict  was  contrary  to 
law  and  the  evidence.  The  Court  granted  a  new  trial,  and 
that  is  assigned  as  error. 

Geobqe  a.  Mbbcbr,  by  T.  E.  Loyd,  for  plaintiff  in  error. 
T.  M.  Norwood,  by  brief,  for  defendant. 

Wabneb,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below,  is 
10  granting  a  new  trial  in  the  case,  on  the  ground  that  the 
verdict  is  contrary  to  the  evidence  and  the  weight  of  the 
evidence.  The  evidence  as  exhibited  by  the  record,  is  con- 
flicting in  regard  to  the  main  question  in  controversy  be* 
tween  tiie  parties.  According  to  the  repeated  rulings  of  this 
Court,  the  presiding  Judge  has  no  legal  power  or  authority 
to  set  aside  the  verdict  of  the  jury,  on  the  ground  that  it  is 
contrary  to  the  evidence  and  the  weight  of  the  evidence  where 
the  evidence  is  oonflicHng,  unless  the  verdict  is  decidedly  and 
tirongly  against  the  weight  of  the  evidence:  Floum&y  vs. 
NewUm^  8th  Georgia  Reports,  306 ;  Fowler  V8.  Waldrip,  10th 
Georgia  Beports,  351 ;  Unney  vs.  Bandford,  decided  during 
the  present  term.  When  the  evidence  is  conflicting,  the 
jary,  and  not  the  Court,  are  the  exclusive  judges  as  to  the 
credibility  of  the  witnesses  and  of  the  weight  of  their  testi- 
mony, and  no  rule  of  law  having  been  violated  in  submit- 
ting the  facts  to  the  jury  in  this  case,  the  verdict,  under  the 
evidence  contained  in  the  record,  is  not,  in  our  judgment,  so 
decidedly  and  strongly  against  the  weight  of  the  evidence  as 
to  authorize  the  Court,  under  the  law,  to  set  the  verdict 
aside  and  order  a  new  trial. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Jesse  Brewer,  administrator,  plaintiff  in  error,  v8.  Wxlet 

Bajcter  et  al,,  defendants  in  error. 

An  instmment  in  writing  ezecated  by  B.,  in  the  form  of  a  deed,  was  <if- 
fered  in  evidence  as  a  deed,  which  was  objected  to  on  the  ground,  Uat 
no  present  interest  in  the  property  was  conveyed  by  it,  and  iivas 
therefore  a  testamentary  paper  and  not  a  deed.  The  instrament  con- 
tains the  following  words :  '*  I  give  and  devise  unto  them  (his  three 
sons)  and  their  heirs,  the  following  property,  all  my  estate,  both  real 
and  personal,  consisting  of  lands,  money  and  evidence  of  debt,  horset, 
cattle,  hogs  and  all  other  stock  of  all  descriptionB  that  I  may  die  pot' 
Messed  of,  to  them  and  their  heirs,"  etc.: 

Heldf  That  this  was  a  testamentary  paper  and  not  a  deed;  that  no 
present  interest  in  the  property  was  conveyed  under  it,  but  only  sach 
of  the  described  property  as  the  maker  of  the  instrument  should  dia 
possessed  of  was  conveyed  by  it  If  he  was  possessed  of  all  the  pr9p* 
erty  mentioned  in  the  instrument  at  the  time  of  his  death,  then  it  wooid 
have  passed  under  it  if  legally  executed,  but  if  he  was  not  possessed  of 
all,  or  any  of  the  described  property  at  the  time  of  his  death,  then 
none  of  it  would  have  been  conveyed  to  his  three  sons.  The  instru- 
ment conveys  only  such  of  the  described  property  as  the  maker  thereof 
«  may  die  possessed  of."  No  present  interest  in  the  property  was  coa- 
veyed  to  the  sons,  and  unUl  the  death  of  the  maker  of  the  instrument, 
no  one  could  know  what  portion  of  the  property  described  therein  be 
would  die  possessed  of;  consequently,  the  instrument  conveyed  onlj 
such  portion  of  the  described  property  as  he  might  be  possessed  of  at 
the  time  of  his  death,  and  is  in  law  a  testamentary  disposition  of  the 
property,  to  take  effect  at  the  death  of  the  maker  of  the  instrument 

Construction  of  Contracts.  Wills.  Before  Judge  Schlet. 
Liberty  Superior  Court.    October  Term,  1870. 

Brewer,  as  administrator  of  Stephen  Baxter,  soed  Wilej, 
John  and  Stephen  Baxter,  sons  of  his  intestate,  averring  that 
they  had  taken  possession  of  certain  specified  personal  prop- 
erty belonging  to  intestate,  and  refused  to  deliver  possession 
thereof  to  him.  The  death  of  Stephen  Baxter,  that  Brewer 
was  his  administrator,  that  said  personal  property  had  been 
intestate's,  and  was  in  possession  of  defendants  when  this  suit 
was  begun,  were  shown. 

One  of  the  def^idants  testified  that  intestate,  in  his  life- 
time,  delivered  to  him  the  paper  hereinafter  described,  and 
told  him  to  take  care  of  it,  and  to  take  possession  after  his 
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death  of  all  he  left,  and  to  divide  the  same  between  himself 
and  the  other  defendants.  Defendants'  counsel  then  tendered 
in  evidence  a  paper  in  the  following  words  : 

"  State  op  Georgia,  Liberty  County  : 

"Know  all  men  by  these  presents,  that  I,  Stephen  Baxter, 
of  the  State  of  Georgia,  and  county  aforesaid,  for  and  in 
i^nslderation  of  the  good  will  and  affection  which  I  have 
and  do  bear  to  my  three  children,  to-wit :  Wiley  Baxter, 
John  Baxter  and  Stephen  Baxter,  my  sons  aforesaid,  I  do 
hereby  give  and  devise  unto  them,  the  said  Wiley  Baxter  of 
the  county  of  Tattnall,  and  John  Baxter  of  the  county  of 
Wajme,  and  Stephen  Baxter  of  the  county  of  Liberty,  I 
give  unto  them  and  their  heirs  the  following  property  equally 
between  them ;  the  said  Wiley,  John  and  Stephen  Baxter, 
and  their  heirs,  all  my  estate,  both  real  and  personal,  consist- 
ing of  lands,  money  and  evidences  of  debt,  horses,  cattle, 
bogs  and  all  the  other  stock  of  all  descriptions  that  I  may 
die  possessed  of,  to  them  and  their  heirs  equally,  to  have  the 
"^me  unmolested  to  their  own  proper  use  and  benefit  forever , 
Iq  fee  simple.  And  I,  the  said  Stephen  Baxter,  will  warrant 
and  defend  the  right  and  title  of  the  same  unto  them,  the 
-aid  Wiley,  John  and  Stephen  Baxter,  and  their  heirs,  ex- 
ecutors, administrators  and  assigns. 

'*In  testimony  whereof,  I,  the  said  Stephen  Baxter,  have 
hereunto  set  my  hand  and  seal,  this  the  sixteenth  day  of 
September,  1863. 

his 

STEPHEN  M  BAXTER." 

mark. 

Signed,  sealed  and  delivered  in  presence  of 

D.  F.  SULIilVAN, 

II.  C.  Pabker,  J.  P. 

This  paper  had  been  recorded  on  the  deed  books  of  Liberty 
county,  on  the  18th  of  September,  1863.  Plaintiff's  counsel 
^'bjeded  to  this  pi^r  upon  the  ground  that  it  was  not  a  deed 
bat  a  wiU^  and  bad  nev^  been  probated.  The  otgection  was 
overrvled  and  the  paper  was  read  in  evidence. 
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The  jury  found  for  the  defendants.  PlaintifiTs  oonniel 
moved  for  a  new  trial  npon  the  ground  that  the  Court  erred 
in  admitting  said  paper  in  evidence.  The  Court  refosed  & 
new  trial,  and  that  is  assigned  as  error. 

J.  M.  Farmer,  bj  William  B.  Gaulden,  for  plaintif 
in  error. 

A.  H.  Smitu,  by  Julian  Hartridge,  for  defendants,  add 
intestate  intended  said  paper  as  a  deed,  and  cited  17th  Ga. 
R.,  234,  267;  29th,  680;  22d,  460,  472 ;  13th,  615. 

Warner,  J. 

The  only  question  presented  on  the  argument  of  this  cue 
is,  whether  the  paper  writing  set  forth  in  the  record  is  a  deed 
or  testamentary  paper.  The  Court  below  held  it  to  be  a 
deed,  and  that  is  assigned  for  error  here.  A  paper  having 
the  formalities  of  a  deed  may,  notwithstanding,  be  a  will.  Iq 
determining  whether  an  instrument  be  a  deed  or  a  will,  the 
Court  will  not  consider  what  the  maker  believed  it  to  be, 
but  what,  in  point  of  law,  it  is.  The  intention  of  the  maker 
as  to  the  character  of  the  estate  conveyed,  is  the  criterion  by 
which  the  Court  will  determine  whether  a  given  paper  is  a 
deed  or  a  will,  and  if  the  intention  gathered  from  the  whole 
paper  is,  that  the  estate  is  not  to  pass,  or  the  instrument  io 
take  effect  until  his  deaths  it  is  a  will  and  not  a  deed.  Heder 
tw.  Young f  2d  Kelley*8  Reports^  31.  The  paper  writing  set 
forth  in  the  record,  conveys  only  such  of  the  described 
property  as  the  maker  thereof  ^'  may  die  possessed  of;''  do 
present  interest  in  the  property  was  conveyed  to  the  three 
sons,  and  until  the  death  of  the  maker  of  the  instrument,  do 
one  could  know  what  portion  of  the  property  described  thereia 
he  would  diepo98e89ed  of.  Consequently,  the  instnunent  con- 
veyed only  such  portion  of  the  described  property  as  he 
might  be  poMessed  of  ai  the  time  of  hie  deaih^  and  is,  in 
law,  a  testamentary  disposition  of  the  property,  to  take  effe<^ 
at  the  death  of  the  maker  of  the  instrument,  and  if  legally 
executed,  may  be  proved  as  such  in  the  proper  Court 

Let  the  judgment  of  the  Court  below  be  reversed. 
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E.  A.  Rhodes,  plaintiff  in  error,  m.  The  State  of  Geob- 

GIA,  defendant  in  error. 

Where  a  defendant  made  a  motion  to  continae  his  case,  on  the  ground  of 
the  absence  of  a  witness  who  had  been  subpoenaed,  but  did  not  state 
what  tskCia  he  expected  to  prove  by  the  absent  witness : 

Held,  That  there  was  no  error  in  the  refusal  of  the  Court  to  grant  the 
continnance. 

When  a  motion  was  made  for  a  new  trial  on  the  ground  that  the  verdict 
of  the  jnrj  was  contrary  to  the  evidence : 

Eeldj  That  there  is  sufficient  evidence  in  the  record  to  sustain  the  verdict, 
if  the  jury  believed  the  witnesses  ;  that  the  credibility  of  the  witnesses 
aud  the  weight  to  which  their  evidence  was  entitled,  was  a  question  for 
the  consideration  of  the  jury  exclusively,  and  this  Court  will  not  con- 
trol the  discretion  of  the  Court  below  in  refusing  to  grant  a  new  trial. 

Criminal  Law.  Before  Judge  Sessions.  Cherokee  Su- 
perior Court.     July,  1869. 

Rhodes  and  James  Mullins  were  indicted  jointly  for  horse- 
stealing. When  Rhodes  was  about  to  be  tried,  his  oounsel 
moved  for  a  continuance  because  of  the  absence  of  Mullins' 
wife  who  had  been  subpoenaed,  and  who  was  absent  without 
Rhodes'  consent ;  but  where  she  was  or  what  he  expected  to 
prove  hj  her,  was  not  stated.  The  motion  was  overruled. 
They  then  moved  to  change  the  venue  because  an  impartial 
jury  could  not  be  had  in  said  county.  In  support  of  this, 
thev  examined  several  citizens  who  swore  that  the  excite- 
ment  was  very  great  when  the  stealing  occurred,  but  that 
they  thought  an  impartial  jury  conld  now  be  had.  That 
motion  was  overruled  and  the  trial  was  begun.  That  Rhodes 
and  Mullins,  with  one  Baty,  were  the  persons  who  commit- 
ted the  larceny,  was  shown  by  Baty,  who  had  turned  States' 
witness,  and  one  Reese,  and  by  other  witnesses  testifying  to 
facta  corroborative  of  what  Baty  said.  For  the  defense,  sev- 
eral witnesses  testified  that  they  knew  Reese's  character  and 
wonld  not  believe  him  on  oath,  and  a  smaller  number  testi- 
fied that  they  knew  it  and  would  believe  him.  Two  wit- 
ness^es  testified  that  they  knew  Baty's  character  and  would 
not  believe  him.  A  seventeen  year  old  boy,  who  was  not 
Rhodes'  sod,  bat  who  said  Rhodes  and  his  mother  lived  to- 
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getheri  undertook  to  establish  an  alibi  for  Rhodes*  After 
argument  had  the  jury  found  Rhodes  guilty.  His  counsd 
moved  for  a  new  trial,  upon  the  grounds  that  the  Court  emd 
in  not  continuing  said  casei  and  in  not  changing  the  venne, 
because  Baty  had  been  allowed  to  testify  against  him,  when 
it  appeared  he  had  been  forced  to  confess  the  crime  by  threats 
of  bodily  harm,  because  one  Wheeler  was  not  an  impardal 
juror,  because  the  sheriff  who  summoned  the  jury  was  iDte^ 
ested,  in  that  Rhodes  had  once  escaped  from  him  while  aoder 
said  charge,  and  the  sheriff  was  indicted  for  his  escape,  and 
because  the  verdict  was  contrary  to  the  evidence. 

Accompanying  the  record  are  certain  objections  as  to  the 
jurors,  but  when  they  were  made  or  what  was  done  with 
them,  does  not  appear.  It  did  appear  that  Baty  had  bees 
threatened  before  he  confessed.  It  did  not  appear  that  the 
sheriff  was  indicted.  Some  one  made  an  affidavit  that 
Wheeler  had  said  before  the  trial,  that  Rhodes  was  a  bad 
man  and  ought  to  have  his  neck  broke,  but  Wheeler  swore 
that  the  remark  was  idle,  made  some  time  before  the  trial 
and  never  thought  of  by  him  afterward,  that  he  was  fnendly 
to  Rhodes  and  would  have  gladly  cleared  him  if  his  ood- 
science  would  have  allowed  it,  and  that  he  had  given  him  a 
fiiir  trial,  etc.,  etc.  There  was  no  affidavit  by  Rhodes  or  his 
counsel  that  what  Wheeler  had  said  was  not  known  before 
the  trial.  The  Court  refused  a  new  trial,  and  error  is  as- 
signed on  each  of  said  grounds. 

(The  case  was  here  at  December  Term,  1869,  but  upon  a 
suggestion  of  a  diminution  of  the  record  it  was  continued.) 

W.  T.  WoFFOBD,  by  Repobteb,  for  plaintiff  in  error. 

8.  C.  JoHNSOK,  Solicitor  General,  by  Jahbs  M.  BROTfX, 
for  the  State. 

Wabner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  overruling  the  motion  for  a  new  trial.  There 
was  no  error  in  the  refusal  of  the  Court  to  continue  the  case 
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on  the  sho>Ting  made  therefor  hy  the  defendant,  inasmach 
as  he  did  uot  state  what  &cts  he  expected  to  prove  by  the 
absent  witness,  so  that  the  Court  could  judge  of  the  mate- 
riality thereof.  There  is  sufficient  evidence  in  the  record  to 
sustain  the  verdict,  if  the  jury  believed  the  witnesses,  and 
they  were  the  exclusive  judges  as  to  their  credibility,  and  as  to 
the  weight  to  which  their  testimony  was  entitled,  and  in  such 
cases,  if  in  our  judgment  the  verdict  was  against  the  weight 
of  the  evidence,  yet  not  so  decidedly  and  strongly  against  the 
weight  of  the  evidence  as  to  make  the  verdict  illegal,  we 
should  not  control  the  discretion  of  the  Court  below  in  re- 
fusing to  grant  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Green  Kitchens,  plaintiff  in  error,  t?«.  The  State  op 

Geobgia,  defendant  in  error, 

A  charge  of  a  Jadge  in  a  criminal  case,  that  if  certain  facts  are  proven, 
the  prisoner  is  guilty,  is  not  error,  if  the  charge  is  supported  by  the 
proof. 

While  jarors  are  judges  of  the  law  and  facts  in  criminal  cases,  they  should 
receive  the  law  from  the  Judge,  and  they  do  wrong  if  they  do  not  re- 
gard his  charge  as  the  law.    (R.) 

Criminal  Law.  Charge  of  Court.  Jury.  Before  Judge 
Clark.    Lee  Superior  Court     September  Term,  1869. 

Kitchens  was  indicted  for  an  assault,  with  intent  to  mur- 
kier, upon  Lewis  Key,  The  evidence  was  this :  About  a  mile 
from  Clegg's  mill,  he  was  seen  in  the  road  with  a  gun^  his 
hand  bleeding.  A  woman  was  trying  to  persuade  him  to  go 
home.  He  said  he  would  shoot  Lewis  if  his  gun  would  fire, 
and  went  to  the  mill  by  a  by-road.  About  three  quarters  of 
an  hour  after  said  threat,  Lewis  was  coming  up  the  hill  with 
an  empty  wheelbarrow,  with  which  he  was  hauling  dirt,  near 
the  mill,  and  when  he  got  within  twenty  steps  of  Kitchens, 
he  fired  upon  him  with  a  shot  gun  and  hit  him  in  the  face 

Vol.  XLi— 15. 
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with  the  shot.  At  the  time  Lewis  was  doing  nothing  to 
Kitchens,  and  Kitchens  was  in  the  swamp  npon  his  knees. 
When  he  fired  he  ran,  and  Lewis  ran  back  after  his  rifle 
which  was  near  by  where  he  was  getting  dirt.  They  had 
had  a  previous  difficulty,  the  circumstances  of  which  are  not 
disclosed.  The  shot  were  very  small  (number  five,)  and  a 
witness  said  that  Kitchen's  gun  was  ^'a  corn-stalk  gun." 

The  Court  read  and  explained  the  law  of  murder  and  man- 
slaughter, as  defined  in  the  Code,  to  the  jury  and  charged  as 
follows :  ^'There  must  be  the  same  ingredients  in  assaults 
with  intent  to  murder  as  in  murder,  except  as  to  the  killing. 
The  circumstances  must  be  of  such  a  character  as,  if  deatJi 
had  resulted,  the  crime  would  have  been  murder. 

'^  In  manslaughter  there  is  no  malice  either  expressed  or  im- 
plied, and  no  mixture  of  deliberation  whatever,  and,  in  vol- 
untary manslaughter,  the  deed  must  be  committed  in  the  heat 
of  passion.  When  there  has  been  considerable  provocation, 
or  such  provocation  as  would  make  the  crime,  if  instantlj 
committed,  manslaghter,  yet  if  there  has  been  an  interval  be- 
tween the  provocation  and  the  killing  sufficient  for  the  voice 
of  reason  and  humanity  to  be  heard,  the  crime  would  be  inar- 
der.  Was  there  any  mixture  of  deliberation  in  the  deed 
charged  to  have  been  committed?  [Was  there  an  interval 
sufficient  between  the  provocation  and  the  shooting  for  the 
voice  of  reason  and  humanity  to  be  heard?  If  there  was, 
and  if  defendant,  under  such  circumstances,  shot  Lewis  Key 
with  a  single-barreled  shot  gun,  loaded  with  bird  shot,  at  the 
distance  of  twenty  steps,  in  the  face  and  head,  from  a  con- 
cealed or  partially  concealed  position,  he  is  guilty  of  an  as- 
sault with  intent  to  murder.] 

'^  You  can  find  him,  under  this  indictment,  guilty  of  assault, 
of  assault  and  battery,  or  guilty  generally,  or  not  guilty,  as 
you  may  determine.'' 

He  was  found  guilty.  His  counsel  moved  for  a  rule  nisi 
for  a  new  trial,  upon  the  grounds  because  the  verdict  was  con- 
trary to  law  and  the  evidence,  and  because  so  much  of  the 
charge  as  is  in  brackets  was  erroneous.  The  Court  refused 
the  rule  nvd  and  that  is  assigned  as  error. 
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F.  H.  Wjest  by  W.  A.  Hawkins,  for  plaintiff  in  error. 

No  appearance  for  the  State. 

Bif  the  Court — McCay,  J.,  delivering  the  opinion. 

We  see  no  error  in  the  charge  of  the  Court  in  this  case. 
It  18  only  put  bypothetically  to  the  jury,  that  if  the  prisoner 
did  so  and  so,  under  such  and  snch  circumstanoeS|  then  he  is 
guilty.  It  is  lefl  entirely  with  the  jury  to  find  the  &cts  and 
the  Judge  gives  no  opinion  upon  them.  There  is  also  abun- 
dance of  proof  to  justify  the  charge.  The  only  thing  the 
Judge  says  positively  is,  that  the  law  holds  the  prisoner 
guilty,  if  certain  facts  are  proven.  This  it  was  as  well  the 
right  as  the  duty  of  the  Judge  to  say  under  the  proof. 

The  Judge  is  the  organ  of  the  State,  to  inform  the  jury 
what  is  the  law,  and  though  the  jury  is  the  judge  both  of 
the  law  and  the  fact  in  a  criminal  case,  it  is  nevertheless,  its 
duty  to  look  to  the  Court  for  instruction.  It  is  equally  the 
duty  of  the  Judge  to  give  that  instruction.  If  the  jury  fails 
to  heed  the  charge  of  the  Judge,  and  find  the  prisoner  guilty, 
the  Court  is  authorized  to  grant  a  new  trial.  If  the  jury  fail 
in  favor  of  the  prisoner  and  find  him  not  guilty,  although 
there  is  no  remedy  for  the  error,  it  is  none  the  less  a  wrong. 

When  it  is  said  that  the  jury  is  the  judge  of  the  fact  and 
the  law,  it  is  not  meant  that  the  jury  may  make  law  any 
more  than  it  may  make  tiict.  It  is  to  took  to  the  evidence 
for  the  one  and  to  the  organ  of  the  law  for  the  other. 

Upon  the  other  points  made,  there  is  no  difficulty ;  the 
weight  of  evidence  was  against  the  prisoner  and  the  verdict 
right.  The  rule  niei  was  properly  refused.  In  so  clear  a 
case,  it  is  better  for  both  the  State  and  the  prisoner  that  the 
contest  be  ended  without  delay. 

Judgment  affirmed. 
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DiKAH  Pascal,  plaintiff   in  error,   f«.   Hecttor  Joneb, 

defendant  in  error. 

A  colored  child,  bom  before  emancipation,  and  whilst  his  parents  lived 
in  what  was  regarded  a  state  of  wedlock,  who  has  been  acknowledged 
by  his  father  as  his  child,  is  the  legitimate  child,  not  only  of  his  mother 
but  of  his  father  also,  and  the  father  has  the  rights  of  a  parent  orer 
him. 

Negroes.  Illegitimates.  Habeas  Corpus.  Before  Judge 
Clark.    Dougherty  County.    Chambers,  February,  1870. 

Said  Dinah  and  Hector  are  negroes.  They  bad  been 
slaves,  lived  together  as  man  and  wife  and  had  issue,  a  boy,  now 
ten  or  eleven  years  old.  After  the  birth  of  this  boy  they 
separated,  and  though  belonging  to  the  same  master  and 
living  at  the  same  place,  they  did  not  maintain  the  relatioa- 
ship  of  husband  and  wife  at  the  date  of  emancipation  from 
slavery.  About  the  time  of  the  surrender  of  the  Confederate 
armies,  they  lived  near  Columbus,  Georgia,  and  without  Di- 
nah's consent.  Hector  carried  said  boy  to  Dougherty  eoustf. 
He  kept  exclusive  possession  of  the  boy  till  about  Christmas 
of  1870,  when  he  went  into  Dinah's  possession.  Hector  pri- 
vately and  violently  took  him  away  from  Dinah.  Since 
emancipation  Hector  has  taken  another  wife,  and  Dinah  an- 
other husband,  according  to  law. 

These  facts  appearing  to  the  Ordinary  of  said  countf,  on 
the  hearing  of  an  habeas  corpus  sued  out  by  Dinah  against 
Hector,  to  regain  said  boy,  the  Ordinary  ordered  the  boy  de- 
livered to  her  upon  the  ground,  that  he  was  her  illegitimate 
child.  Hector's  counsel  sued  out  a  certiorari^  before  Jadg« 
Clark,  and  he  reversed  said  decision.  This  is  assigned  as 
error. 

Vason  &  Davis,  for  plaintiff*  in  error,  said  the  boy  was  a 
bastard,  and  therefore  the  mother  had  a  right  to  him :  Code, 
(old)  sees.  1738, 1669,  1748,  1750 ;  36th,  Ga.  R.,  440;  Acts 
1866,240;  Acts,  1866,  156. 
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D.  H.  Pope,  by  J.  D.  Pope,  for  defendant,  replied  that 
under  sec.  1669  above  cited,  the  boy  was  Hector's  legitimate 

child. 

By  the  Court — ^McCay,  J.,  delivering  the  opinion. 

Under  the  facts  of  this  case,  as  they  appear  in  the  record, 
it  is  very  clear  that  the  child  whose  custody  is  in  dispute  is, 
under  the  Acts  of  1865,  and  the  Act  of  1866,  the  legitimate 
child  of  Hector  Jones. 

He  was  born  in  what  was  considered  at  the  time  among 
slaves,  wedlock,  and  he  has  been  distinctly  acknowledged 
and  claimed  by  his  father.  Hector,  since  emancipation:  Acts 
of  1865  and  1866,  pamp,,  239-240 ;  Act  of  1866,  pamp.,  157. 
We  agree  therefore  with  Judge  Clark,  that  under  the  proof, 
he  is  the  legitimate  child  of  Hector  Jones. 

There  is  nothing  in  the  facts  to  indicate  any  special  reason 
why  Hector  should  not  have  the  custody  of  the  child.  Both 
the  parents  stand  unimpeached  as  to  their  industry  and 
morality,  the  boy  is  ten  or  eleven  years  old,  the  mother  has 
another  husband,  and  we  do  not  feel  disposed  to  interfere 
with  Judge  Clark's  disposition  of  him.  We  affirm  his  judg- 
ment. 


JoAB  J.  Gillion,  plaintiff  in  error,  vs.  D.  W.  Massey,  de- 
fendant in  error. 

While  the  record  was  being  read,  the  Court  discovered  that  this  was  the 
same  caase  which  had  been  dismissed  because  of  defects  in  the  bill  of 
Exceptions,  at  December  Term,  1S69,  (See  40th  Ga.  B.,  647,)  and 
dismissed  it,  because  the  judgment  below  having  been  affirmed  by  dis- 
missal here,  the  matter  was  res  adjudicata. 
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William  H.   Matthews,  plaintiff  in  error,  vs.  James 

Browning,  defendant  in  error. 

The  Constitntion  of  1868  transferred  to  the  Ordinaries,  not  only  tbe 
duties  of  the  Inferior  Court  aa  a  bodj,  but  also  the  duties  of  each 
member  of  the  Court. 

Constitutional  Law.  Jurisdiction  of  Ordinary.  Before 
Judge  Habrell.  Webster  Superior  Court.  March  Term, 
1870. 

The  Ordinary  of  said  county  issued  9ifi.fa,  against  Brown- 
ing, for  $50  00  and  costs,  for  peddling  in  said  county  with- 
out license.  Matthew's,  the  sheriff,  levied  it  upon  Brown- 
ing's property,  and  he  filed  an  oath  of  ill^ality  thereto,  and 
being  unable  to  give  bond  to  replevy  the  property,  deposited 
$100  00  with  the  sheriff,  and  thus  replevied  it  He  then 
sued  out  a  possessory  warrant  against  the  sheriff  for  the 
$100  00,  claiming  that  the  Ordinary  had  no  jurisdiction  to 
issue  such  fi,  fas.  Upon  the  trial,  various  points  were  made 
and  decided  which  are  not  material  here.  The  Court  held 
that  the  Ordinary  had  no  right  to  issue  the  fi,  fa.f  and  that, 
therefore,  the  proceedings  under  it  were  illegal,  and  ordered 
the  sheriff  to  deliver  the  $100  00  to  Browning.  This  is 
assigned  as  error. 

Hawkins  &  Bueke,  Clark,  Pickett,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

By  the  Court — ^McCay,  J.,  delivering  the  opinion. 

Section  571  of  the  Code  authorizes  any  justice  of  the  In- 
ferior Court,  or  Clerk  thereof,  to  issue  such  a  fi.  fa,  as  was 
issued  by  the  Ordinary  in  this  case.  Article  9,  section 
7,  of  the  Constitution,  (1868,)  authorizes  the  Ordinaries 
to  perform  the  duties  of  the  Inferior  Courts,  until  otherwise 
provided  by  law.  It  will  be  remembered  that  at  the  time 
the  Convention  of  1868  was  in  session,  the .  Inferior  Court 
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had  no  duties  except  as  managers  of  county  affairs^  county 
funds,  etc. 

This  duty  as  to  peddlers  was  a  part  of  their  duty ;  any  one  of 
the  five  justices  might  perform  it.  We  think  the  Constitution 
of  1868y  confers  upon  the  Ordinary,  in  general  terms,  the 
duties  of  the  Inferior  Court,  and  this  includes  the  duties 
which  it  required  the  whole  Court  to  perform,  as  also  the 
duties  cast  upon  a  majority  of  the  Court,  or  upon  one  of  the 
Justices.  He  stands  in  the  place,  not  only  of  the  body,  but 
of  each  member  of  the  body. 

The  Ordinary  had  therefore  jurisdiction  to  issue  this  fi.  fa. 
The  sheriff  was  not  a  trespasser,  there  was  no  duress,  and 
the  possessory  warrant  is  not  the  proper  remedy  in  this  case. 

Judgment  reversed. 


John  H.  David,  prochien  amiy  plaintiff  in  error,  vb.  The 
Southwestern  Bailroad  Company,  defendant  in  error. 

If  a  widow  die  pending  a  suit  by  her  for  the  homicide  of  her  husband, 
the  right  of  action  for  such  homicide  snrvives  to  the  children,  and  in 
BQch  last  snit  the  measure  of  damages  is  the  injury  to  the  children,  to 
be  measured,  as  in  the  case  of  the  widow,  by  a  reasonable  support  for 
them,  according  to  the  condition  in  life,  etc.,  of  the  father,  and  accord- 
ing to  the  expectation  of  his  life  as  found  by  the  mortuary  tables. 

Railroad  Companies.  Minors.  Measure  of  Damages. 
Before  Judge  Harbell.  Kandolph  Superior  Court,  May 
Term,  1870. 

Charles  Bogers  was  killed  in  1866,  by  an  engine  on  the 
Soothwest^n  Railroad.  His  widow  brought  case  therefor, 
against  the  railroad  company,  returnable  to  November  Term, 
1868,  of  said  Court  Pending  that  action,  the  widow  died 
leaving  divers  minor  children  of  herself  and  said  Charles, 
surviving.  John  David,  as  prochien  ami  of  said  minors,  was 
niade  a  party  plaintiff  to  said  action,  and  prosecuted  it  for  the 
benefit  of  said  minors.    At  November  Term,  1867,  said  cause 
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was  tried,  and  the  plaintiff  was  non-suited.  The  cause  was 
brought  to  this  Court,  and  at  its  June  Term,  1868,  was  dis- 
missed for  want  of  prosecution.  In  July,  1868,  within  two 
years  from  the  death  of  their  father,  said  David  as  such  j>ro- 
duen  andf  again  brought  case  against  said  company  for  said 
killing.  The  company  pleaded  the  foregoing  fiicts  in  bar  to 
this  last  action,  and  the  plea  was  demurred  to  generally. 
The  Court  overruled  the  demurrer,  and  held  that  under  said 
admitted  facts  this  last  action  could  not  be  maintained.  This 
is  assigned  as  error. 


E.  L.  Douglass,  H.  Fieldeb,  for  plaintiff  in  error,  said 
the  action  lay  under  Code,  sea  2920 ;  38th  Ga.  K,  433. 

A.  Hood,  Lyon  DeGraffenbied  and  Ievin,  for  defen- 
dant. 

By  the  Court — McCay,  J.,  delivering  the  opinion. 

As  we  said  in  Johnson  vs.  Macon  and  Western  Railroad, 
38th  Georgia,  433,  the  language  of  the  section  2920  of  the 
Code,  under  which  suit  is  brought,  is  not  so  clear  as  the  im- 
portance of  the  subject  demands.  It  is  clear  to  us,  however, 
that  the  object  of  the  Act  is  to  give  a  remedy  to  the  widow, 
and,  if  there  be  no  widow,  or  if  she  die  before  the  question 
is  settled,  then  to  the  children. 

It  is  sticking  in  the  bark  to  say  that  nothing  survives  to 
the  children  but  the  ^'  action.'^  The  "  action ''  is  but  an  in- 
cident, a  means  of  getting  a  right.  It  is  the  right  of  action 
that  goes  over  to  the  children  on  the  death  of  the  mother. 

The  only  question,  as  it  seems  to  us,  is  the  measure  of 
damages  in  the  action  by  the  children.  We  do  not  think  it 
is  the  mother's  right  which  the  statute  gives  to  the  diildrea 
If  the  mother  die  before  final  judgment,  we  think  the  intent 
of  the  Act  was  to  give  the  children  a  right  to  sue,  as  though 
there  had  been  no  widow  at  first.  They  sae  in  sadi  a  case 
for  the  damage  to  them. 

We  decided  in  38th  Georgia,  433,  that  if  the  widow  sued, 
the  measore  of  damages  was  the  present  worth  of  a  reasona- 
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ble  support  for  herself,  according  to  the  expectation  of  the 
husband's  life,  in  view  of  his  condition  in  life,  etc.  The 
same  rale  ought  to  be  applied  when  the  children  sue.  The 
measare  of  damages  in  such  a  case,  is  the  present  worth  of  a 
reasonable  support  for  them  daring  minority,  according  to 
the  expectation  of  the  father's  life,  in  view  of  his  condition 
of  life,  prospects,  industry,  etc.,  etc. 

We  think  upon  the  whole,  this  best  conforms  to  the  words 
and  the  intent  of  the  Act,  although,  as  we  have  said,  the 
meaning  is  not  as  clear  as  it  ought  to  have  been. 

Judgment  reversed. 


YfiWEiiL  D,  Scales,  plaintiff  in  error,  vs.  Ordinary  op 
Chattahoochee  County,  defendant  in  error. 

Under  the  laws  of  this  State  an  action  does  not  lie  against  the  county  for 
damages  caosed  by  neglect  of  the  proper  authorities  to  repair  a  bridge,  it 
not  appearing  that  it  was  a  toll-bridge,  or  snch  an  one  as  was  built  by 
a  contractor,  and  that  there  was  a  failure  to  take  the  proper  bond  of 
indemnity  required  by  sections  710  and  711  of  the  Code.  Judgment 
affirmed.    Wabxkr,  J.,  dissenting. 

Case  against  County.  Demurrer.  Before  Judge  John- 
son.   Chattahoochee  Superior  Court.    March  Term,  1869. 

Scales  brought  case  against  the  Ordinary  of  said  county, 
in  which  he  averred,  that  in  1869,  '^  there  was,  and  thence 
liitherto  has  been  and  still  is,  a  certain  public  road  in  said 
county,  known  as  the  road  leading  from  Jamestown  to  Mas- 
sey's  church,  eta,  the  same  heading  a  certain  creek,  in  said 
county,  known  as  theDswitohee  creek.  At  the  place  where 
said  road  crosses  said  creek  there  was  on  the  day  and  year 
aforesaid,  a  certain  bridge  which  had  been  erected  by  said 
county,  for  the  convenience  of  persons  passing  along  said 
road,  which  was  and  still  is  a  public  bridge,  and  the  usual  and 
only  proper  means  by  which  persons  passing  along  said  road, 
across  said  creek.    On  the  day  and  year  aforesaid,  it  was 
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and  still  is  the  duty  of  said  defendant  to  provide  for  the  ex- 
ecution and  repair  of  all  public  bridges,  and  the  said  bridges 
should  be  kept  in  repair  hj  hands  subject  to  road  dufy,  or  to 
work  on  roads,  etc.  Yet  said  defendant,  well  knowing  the 
premises  on  the  day  and  year  aforesaid,  wrongfully  end  neg- 
lectfully, suffered  said  bridge  to  fall  into  decay,  and  to  need 
repairs,  and  did  not  nor  woald  repair  or  rebuild  the  same  or 
cause  the  same  to  be  repaired,  in  consequence  of  which  said 
negligence  and  improper  conduct  of  the  said  defendant,"  aid 
plaintiff's  wagon  loaded  with  <<Chill-EilIer,"  was  thrown 
into  the  creek  and  broken,  his  team  was  injured,  etc.  His 
damages  being  fully  set  out  as  to  manner  and  quantity,  be 
prayed  process  in  the  usual  form  against ''  said  defendant" 
This  petition  was  demurred  to  upon  the  ground,  that  ^e 
facts  did  not  make  a  case  against  the  county  of  Mnscogeej 
and  against  the  county,  plaintiff  was  seeking  the  recovery. 
The  Court  sustained  the  demurrer  and  dismissed  the  case. 
That  is  assigned  as  error. 

PEA30DY  &  Brajjnon,  for  plaintiff  in  error,  cited  Irwin's 
Code,  sees.  525,  526,  707,  710, 1672 ;  2  Said.  K.  R.,  609 ;  3 
Hill's  N.  Y.  R.,  614-619 ;  38th  Ga.  R.,  346. 

No  appearance  for  defendant. 

McCay,  J. 

It  is  admitted  that,  by  the  Common  Law,  counties,  hun- 
dreds, townships,  districts,  etc.,  are  not  liable  to  an  action  of 
this  kind.  They  are  subdivisions  of  the  SUde  Chvemmenl-' 
mere  modes  by  which  the  State  parcels  out  its  duties  of  gov- 
erning the  people :  Sherman  and  Redfield  on  Negligence 
and  authorities  quoted,  135  and  136>  The  point  made  in 
this  case  is,  that  the  Code  makes  every  county  a  oorporation, 
with  the  right  to  sue  and  be  sued :  Code,  section  625;  and 
it  is  argued  that  this  provision  ex  vi  ierminij  gives  to  the  cit- 
izen  a  right  to  sue  the  county  for  the  oon-performanoe  of  any 
duty,  in  the  same  manner  as  though  the  failure  was  by  any 
other  corporation  or  individual.     Without  doubt,  such  a 
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suit  will  lie  against  a  manicipal  oorporatioa :  Chesnut  Hill 
Turnpike  Co.,  vs.  Batler,  4  Sear.  &  Rawle,  6.     * 

Bot  in  our  opinion,  a  county,  though  a  corporation,  and 
liable  to  be  sned^  stands,  in  many  respects,  upon  a  different 
footing  from  cities  and  towns.  A  city  has  a  charter  giving 
to  its  citisens  various  privileges  not  granted  to  citizens  in 
general.  This  charter  also  usually  exempts  the  corporations 
from  various  public  duties,  cast  by  the  general  law  upon 
other  citizens.  In  this  State  these  charters,  whether  of  cities 
or  towns,  almost  invariably  exempt  the  corporations  from 
road  doty.  In  consideration  of  these  privileges,  these  cor- 
poratiooa  undertake,  as  oorporations,  certain  public  duties. 
One  of  these  is  to  keep  the  roads  and  bridges  within  the  cor- 
porate limits,  in  good  condition.  This  duty  and  these  priv- 
ileges are  not  forced  on  the  people.  They  are  granted  at 
their  request,  and  they  may  be  given  up  either  by  a  surren- 
der of  the  charter,  or  by  a  non-user. 

Counties,  as  corporations,  stand  upon  an  entirely  different 
footing.  They  are,  as  we  have  *said,  mere  subdivisions  of 
the  State.  The  people  have  no  privileges  or  immunities  not 
granted  to  all  citizens.  They  are  in  fact,  merely  convenient 
modes  by  which  the  State  governs  the  people.  The  corpor- 
ate existence  cast  by  law  on  counties  is  not  asked  for,  and 
cannot  be  cast  aside,  but  is  the  law  of  the  State,  and  it  can 
not  be  inferred  that,  in  consideration  of  the  grant  and  of  the 
privileges  conferred  in  the  charter,  the  people  of  the  county 
have  undertaken  the  public  duties  cast  upon  them. 

Again,  the  duty  of  keeping  streets  in  repair  is  cast  upon 
corporotjom  by  their  charters.  And  it  is  the  duty  of  the 
y^mkipal  eorponkion  to  elect  such  officers,  and  furnish  such 
means,  as  will  comply  with  their  undertaking.  And  if  the 
corporation  £iil  it  is  liable.  But  there  is  no  such  duty  cast 
bj  law  upon  oowUie8j  as  such.  It  is  true,  the  Code  makes  it 
the  duty  of  certain  officers  to  cause  bridges  to  be  built  and 
the  public  roads  to  be  kept  in  order,  but  this  is  a  duty 
cast  not  upon  the  county,  the  corporation,  but  upon  certain 
public  officers.  And  these  officers  are  not  the  officers  of  the 
"  corporation.'^    They  are  officers  of  the  State,  provided  for 
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in  the  Constitution,  oommissioned  by  the  Grovemor,  and  not 
at  all  under  the  control  of  the  conniy,  or  of  the  citizeDS  of 
the  county.  They  are  selected  under  the  general  laws  of  the 
State,  and  might,  if  the  L^islature  pleased,  be  choeea  hj 
that  body  itself,  or  by  the  Governor,  Indeed,  one  of  the 
Soad  Commissioners  in  each  district — the  Notary — it  sdec- 
ted  by  the  Governor. 

We  do  not  see  why  a  county  should  be  liable  for  a  failure 
of  a  public  uffioer  to  perform  his  duty  as  to  bridges-and  roads, 
any  more  than  upon  his  £sulure  to  do  any  other  dut^  re- 
quired by  him.     The  law  does  not  cast  the  duty  upon  the 
county  but  upon  the  officers,  and  they  are  officers  of  the 
SiaUj  although  it  may  be  that  their  duties  are  confined  to 
the  county.     The  State  is  never  snable  except  by  express  en- 
actment, and  this  is  also  true  of  subdivisions  of  the  State. 
They  are  parts  of  the  sovereign  power,  clothed  with  public 
duties  which  belong  to  the  State,  and  for  convenience  divided 
among  local  organizations.    We  are  the  more  clear  in  this 
view  of  the  law,  from  the  tact  that  the  Code  provides  two 
cases  in  which  counties  may  be  sued  for  damages  caused  bv 
neglect  to  keep  bridges  in  repair :     1st,  When  the  bridge  is 
a  toll-bridge  set  up  by  the  county :    See  Code,  section  709. 
2d,  Where  the  bridge  is  one  built  by  contract.     In  that  case 
the  law  requires  the  Inferior  Court  to  take  a  bond  from  the 
contractor  with  security,  faithfully  to  perform  his  work  and 
to  keep  the  bridge  in  repair  at  least  seven  years.     Section 
731  provides  that  if  no  such  bond  be  taken  from  the  con- 
tractor, the  county  shall  be  liable  for  damages  caused  by  not 
keeping  the  bridge  in  repair.     It  seems  to  us  that  the  de- 
claration of  the  Code,  that  the  county  shall  be  liable  in  these 
two  cases,  is  a  strong  legislative  intimation  that  it  was  not 
liable  in  other  cases. 

Without  doubt,  it  is  in  the  power  of  the  Legislature  to 
make  the  county  liable  to  such  an  action  as  this  record  sets 
forth.  We  do  not  think  the  law  declaring  the  connfy  to  be 
a  corporation  has  that  effect.    Judgment  affirmed. 

Bbowi^,  C.  J.  concurred,  but  wrote  no  opinion. 
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Wariteb,  J.,  dissenting. 

This  was  an  action  brought  by  the  plaintiff  against  the 
Ordinary  of  Chattahoochee  county  to  recover  damages  alleged 
to  have  been  sustained  in  consequence  of  the  bad  and  unsafe 
condition  of  a  bridge  on  a  public  road  in  said  county.  There 
was  a  general  demurrer  to  the  plaintiff's  declaration,  which 
wassnstained  by  the  Court  below,  and  the  plaintiff  excepted. 
The  Inferior  Courts  of  this  State  having  been  abolished  by 
the  Constitution  of  1868,  and  the  duties  of  the  justices  thereof 
having  been  transferred  to  the  Ordinary  of  the  respective 
counties,  the  question  is,  what  were  the  duties  and  liabilities 
of  the  Justices  of  the  Inferior  Courts  of  the  respective  coun- 
ties of  this  State,  under  the  present  existing  laws  thereof,  in 
relation  to  keeping  in  good  repair  the  public  roads  and 
bridges,  which  have  been  transferred  to  the  Ordinaries  of  the 
^veral  counties.  The  1679th  section  of  the  Code  declares, 
'*  that  every  corporation  acts  through  its  officers,  and  is  re- 
*[tojmUe  for  the  acts  of  such  officers  in  the  sphere  of  their 
appropriate  duties."  Tlie  525th  section  of  the  Code  declares, 
that  "every  county  which  has  been,  or  may  be  established  in 
this  State,  is  a  body  corporate,  with  power  to  sue,  or  be 
^Tied,  in  any  Court."  The  626th  section  declares,  that  "suits 
nfja\m\  a  county ^  must  be  against  tha  Inferior  Court."  By 
the  710th  section  of  the  Code,  the  Justices  of  the  Inferior 
Court  of  the  several  counties  have  authority  "to  appoint  the 
places  for  the  erection  of  public  bridges,  and  to  make  suitable 
provision  for  their  erection  and  repairs^  by  letting  them 
^^nt  to  the  lowest  bidder,  hiring  hands,  or  in  any  other 
^av  that  may  be  for  the  public  good  and  agreeable  to  law, 
and  to  require  sufficient  bond,  and  good  security  for  the  faith- 
tal  performance  of  all  such  work  and  contracts,  and  to  tn- 
'hniinify  for  all  damages  occasioned  by  a  failure  so  to  do." 
The  731st  section  provides,  that  all  contractors  for  the  estab- 
lishment of  bridges  shall  be  liable  for  such  damages  as  may 
•ja^ar  firom  a  want  of  good  faith  in  performing  their  several 
contracts ;  and  that  if  no  bond  or  sufficient  guarantee  has 
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been  taken  by  the  justioes  of  the  Inferior  Court,  the  com- 
iy  18  oho  liable  for  the  damages;  that  is  to  saj,  the  ooaoty 
is  also  liable  as  a  corporation  for  the  damages  sustained, 
whether  a  bond  of  indemnity  has  been  taken  from  the  con- 
tractor or  not     It  is  the  duty  of  the  corporation  to  take  a 
bond  of  indemnity  from  the  contractor  to  indemnify  it  against 
all  damages,  so  that  in  the  event  the  corporation  is  made 
liable,  the  contractor  shall  respond  to  it  for  the  damages  re- 
covered.    The  642d  section  of  the  Code  declares,  that  the 
private  property  of  the  citizens  of  a  county  shall  not  be 
bound  by  any  judgment  obtained  against  the  county,  bat 
such  judgment,  if  binding,  shall  be  satisfied  from  money 
raised  by  lawful  taxation.    The  546th  section  provides,  that 
if  the  grand  jury  shall  fail  or  refuse  to  recommend  the  levy 
of  a  lawful  tax  sufficient  to  discharge  any  judgment  that  maj 
have  been  obtained  against  the  county,  or  any  debt  for  the 
nayment  whereof  there  is  a  madamuSy  or  the  necessary  car- 
rent  expenses  of  the  year,  the  Justices  of  the  Inferior  Coart 
may  levy  the  necessary  tax  without  such  recommendation. 
The  647th  section  declares,  that  the  right  of  a  creditor  of  a 
county  to  compel  such  tax  levied,  is  the  same  as  set  forth  in 
section  637,  touching  tax  for  building,  which  last  named  sec- 
tion provides  for  an  application  to  the  Judge  of  the  Superior 
Court  for  a  mandamus.     By  the  710th  section  of  the  Code, 
it  is  made  the  duty  of  the  Justices  of  the  Inferior  Court,  now 
the  Ordinary,  to  exercise  a  general  supervision  over  the  pub- 
lic bridges  of  the  county,  and  see  that  they  are  kept  in  proper 
order. 

Whatever  may  have  been  the  Common  Law  rule  as  to  the 
liability  of  counties  to  be  sued  for  damages  for  neglect  of 
duty,  imposed  by  law  on  the  officers  thereof,  under  the  sev- 
eral provisions  of  the  Code  before  recited,  suit  may  now  be 
brought  against  them  as  corporations,  and  they  are  responsi* 
ble  as  such  corporations  for  the  acts  of  their  officers,  either  of 
omission  or  commission,  in  the  sphere  of  their  appropriate 
duties  as  required  by  law,  in  the  same  manner  as  the  officers 
of  other  corporations,  and  that  the  judgment  which  the  plain* 
tiff  may  recover,  will  be  rendered  against  the  oounty  in  its 
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corporate  capacitji  and  is  to  be  paid  hy  the  levy  of  a  tax  on 
the  citizens  of  the  oounty,  as  provided  by  the  Code.  Inas- 
much as  the  contractors  to  build  public  bridges  in  the  re- 
spective counties  are  required  by  law  to  give  bond  and  good 
secarity  to  indemnify  for  all  damages  for  their  failure  to 
erect  and  keep  in  good  repair,  such  public  bridges,  the  legal 
presumption  is,  that  the  county  is  indemnified  against  ulti- 
mate loss,  should  a  recovery  be  had  in  this  case  against  the 
county.  It  was  the  clear  and  manifest  intention  of  the  Leg- 
islature in  making  the  several  counties  in  this  State  bodies 
corporate,  with  power  to  sue  and  liable  to  be  sried,  to  alter 
and  change  the  Common  Law  rule,  as  held  by  the  Court  in 
Russell  vs.  the  Men  of  Devon,  second  term,  Reports  667, 
The  main  grounds  upon  which  that  decision  was  based  are 
obviated  and  no  longer  exist  under  the  several  provisions  of 
the  Code  before  cited.  The  right  of  action  against  the  county 
as  a  corporation  is  expressly  given  by  stodute,  and  a  remedy 
is  provided  for  the  satisfaction  of  the  judgment  which  may 
be  obtained  against  the  county  for  a  breach  of  its  corporate 
(lotj.  See  Riddle  vs.  the  Proprietors,  etc.,  7th  Massachusetts 
Reports,  187. 

In  my  judgment,  the  dismissal  of  the  plaintiff's  action  in 
the  Court  below,  on  a  general  demurrer  thereto,  was  error. 


^.  T.  Calhoun,  administrator,  plaintiff  in  error,  va.  E.  B. 

Kellogg,  defendant  in  error. 

The  retroactiye  Ordiaftnce  of  1865  and  the  CoDstitation  of  1868|  confirm 
the  Acto  of  the  illegal  legislative  bodies  which  met  in  this  State  during 
tbe  war,  where  not  in  aid  of  the  rebellion,  and  not  in  conflict  with  the 
Constitution  of  the  United  States.  But  these  Acts  of  confirmation  are 
not  to  direst  vested  rights,  bat  are  to  be  construed  as  Acts  of  peace  and 
toprereot  iojaatice. 

Uoder  this  retroactive  legislation,  the  Acts  passed  during  the  war,  sus- 
pending the  Statute  of  Limitations,  are  made  valid  in  all  cases,  where 
the  legal  statutes  in  existence  at  the  commencement  of  the  struggle, 
had  not  ftilly  run  in  favor  of  the  defendant,  before  the  passage  of  the 
Or<&iflaee  of  1866 ;  bat  they  do  not  revive  a  right  of  action  that  was 
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barred  by  the  legal  Acts  in  existence  prior  to  the  passage  of  the  Ordi- 
nance in  1865. 
Interrogatories  sued  out  bj  plaintiff  will  not  be  rejected  upon  motion  of 
defendant,  because  a  question  bj  plaintiff  is  not  fully  answered,  ud 
because  it  speaks  of  selling  goods  upon  an  order,  and  no  written  order 
is  attached,  it  not  appearing  that  there  was  any  written  order.    (B.) 

Statute  of  Limitations,  Interrogatories.  Before  Judge 
Johnson.  Muscogee  Superior  Court.  November  Term, 
1869. 

On  the  19th  of  October,  1867,  Kellogg  brought  com- 
plaint on  an  open  account  against  A.  T.  Calhoun,  as  admin- 
istrator of  Alexander  Calhoun,  for  the  value  of  a  half  pipe  of 
brandy,  sold  to  deceased  on  the  1st  of  July,  1856.  The 
pleas  were  the  general  issue,  the  Statute  of  Limitations  (four 
years,)  and  plene  administravit. 

On  the  trial  plaintiff's  counsel  offered  to  read  in  evidence, 
the  answer  of  plaintiff  to  the  following  Interrogatory.  '*Look 
upon  the  annexed  account  and  relate  all  you  know  of  the 
purchase,  by  said  Alexander  in  his  lifetime  of  the  goods 
therein  charged,  their  value  and  all  else  you  know  that  will 
make  in  favor  of  plaintiff,  and  show  he  ought  to  recover  for 
said  goods,  in  said  suit,  and  annex  any  letters  received  from 
him  relating  to  said  goods,  and  state  how  you  came  to  receive 
them."  The  account  sued  on  was  annexed.  The  answer 
was  as  follows :  "  The  order  was  received  from  Calhoan  in 
his  lifetime,  by  Solomon  V.  Roberts,  my  agent,  and  the  liquor 
forwarded  by  me,  as  per  order,  about  the  date  of  the  aocouot 
annexed  to  the  Interrogatories,  and  was  duly  received  by  Cal- 
houn. The  value  of  the  liquors  as  stated  in  that  account  was 
the  market  value  of  the  liquor  at  that  time,  and  were  sold  to 
Calhoun  at  that  price.  No  part  of  that  account  has  been 
paid." 

Defendant's  counsel  objected  to  these  Interrogatories,  be- 
cause the  answer  was  not  full,  and  because  the  order  and 
letters  were  not  attached.  Plaintiff's  attorney  waived  a 
fuller  answer,  and  the  Court  overruled  the  objection.  The 
Interrogatories,  (which  were  as  above,  no  more,  no  less,)  were 
then  read  to  the  jury.    Plaintiff's  counsel  proved  that  Ales* 
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ander  Calhoun  died  on  the  14th  of  August,  1856,  and  his 
widow  became  his  administratrix,  in  August,  1856. 

Upon  this  evidence  the  Court  charged  the  jury,  that  if  the 
account  was  due  on  the  Ist  of  July,  1866,  and  Alexander 
Calhoun  died  in  August,  1866,  and  this  suit  was  begun  in 
1867,  the  Statute  of  Limitations  had  not  run  for  four  years 
against  plaintiff  prior  to  the  commencement  of  suit.  He  was 
requested  by  defendant's  counsel  to  charge  the  jury,  1st,  If 
the  account  was  due  on  the  Ist  of  July,  1866,  and  Calhoun 
died  on  the  14th  of  August,  1856,  and  the  suit  was  not 
brought  till  the  29th  of  October,  1867,  then  the  plea  of  the 
Statute  of  Limitations  of  four  years  was  made  out,  and  unless 
plaintiff  shows  he  was  under  some  disability  to  sue,  defendant 
should  have  a  verdict ;  2d,  Sufficient  time  elapsed  between 
the  surrender  of  General  Johnston,  and  the  passage  of  the 
Ordinance  of  the  Convention  in  November,  1866,  to  com- 
plete the  four  years  necessary  to  constitute  a  bar.  The  Court 
refused  so  to  charge.     The  jury  found  for  the  plaintiff. 

The  allowance  of  said  Interrogatories  as  evidence,  the 
charge  and  the  refusals  to  charge  as  requested,  are  assigned 
as  error. 

R.  J.  Moses,  for  plaintiff  in  error. 

L.  T.  Downing,  for  defendant. 

By  the  (hurt — Brown,  C.  J.,  delivering  the  opinion. 

After  a  careful  examination  of  this  case,  I  am  satisfied  that 
the  defendant  is  not  protected  by  the  Statute  of  Limitations, 
if  all  the  time  is  counted  out  which  is  covered  by  the  dif- 
ferent Acts  of  Limitation  passed  after  the  secession  of  the 
^tate.  And  the  question  is  fairly  made  by  the  record, 
whether  the  Statute  was  legally  suspended  by  the  Acts  passed 
during  the  war,  and,  if  not,  whether  the  healing  or  adopting 
clause  in  the  new  Constitution  which  was  retroactive,  revived 
the  right  of  action,  after  the  statute  had  fully  run  during  the 
war,  under  the  Acts,  then  of  force  passed  by  a  legal  legisla- 
ture. 

Vol.  XLL— 16. 
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•Whatever  may  have  been  said  on  this  subject  hy  others,  I 
shall  not  stop  to  discuss  the  qaestiooy  whether  the  Acts  psased 
by  the  different  legislative  bodies  which  assembled  in  this 
State  daring  the  war,  were  legal  and  binding  or  not.    Each 
and  every  department  of  the  State  Grovemment  since  the  ter- 
mination of  the  war  has  conceded  their  illegality.     If  we  had 
been  snccessfal  they  wonld  all  have  been  held  l^al.    As  we 
£iiled  we  have  been  obliged  to  concede  their  ill^alit]^,  and 
the  people  of  the  State  in  convention^  have  twice  made  their 
broad  concession  by  the  ratification  and  confirmation  of  such 
Acts,  when  not  passed  in  aid  of  the  rebellion,  or  in  violation 
of  the  Constitution  of  the  United  States.     Taking  for  granted 
then,  what  the  people  of  Georgia  have  admittted  in  two  dif- 
ferent conventions,  and  what  they  have  embodied  in  the 
Constitation  of  the  State,  I  think  the  judicial  authority  in 
conformity  to  the  action  of  the  political  department  of  the 
State  Government  must  lay  down  the  rule,  that  the  Acts 
passed  by  the  respective  legislatures  during  the  war,  suspend- 
ing the  Statute  of  Limitations  were  illegal,  and  would  have 
been  nugatory  and  void,  bnt  for  the  Acts  of  the  Conventions 
of  1865  and  1868,  which  adopted  and  gave  validity  to  those 
Acts.     Without  this  retroactive  l^islation,  according  to  the 
repeated  admissions  of  the  State  since  the  war,  they  would 
have  had  no  force,  and  all  rights  in  our  Courts  depending 
upon  the  operation  of  the  Statute  of  Limitations  most  have 
been  determined  under  our  Acts  of  Limitation  passed  prior 
to  the  Ordinance  of  Secession,  just  as  if  no  Acts  on  that  sub- 
ject had  been  passed  during  the  war.     And  in  that  case,  an 
action  upon  an  account  or  promissory  note,  was  barred  at  the 
end  of  the  period  fixed  by  the  Statutes  of  Limitation  passed 
by  a  legal  legislature  prior  to  the  war,  just  as  if  there  had 
been  no  l^islation  on  the  subject  during  that  period.    Apply 
that  rule  to  this  case,  and  the  right  of  action  was  barred  at 
an  early  period  in  the  war. 

Now  let  us  see  whether  it  has  been  revived  by  the  confirm* 
atory  retroactive  legislation  since  the  war,  which  adopted 
such  Acts  passed  during  the  war  as  were  not  in  aid  of  the 
rebellion,  (as  it  must  now  be  called)  or  in  violation  of  the 
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Coostitotion  of  the  United  States.  And,  I  admit  in  advance, 
that  there  is  no  difficulty  in  any  case  when  the  Statute  of 
Limitations,  passed  by  a  legal  legislature  before  the  war,  had 
not  fully  run  in  favor  of  the  defendant,  before  the  date  of  the 
retroaotive  adopting  Ordinance  of  1865.  If  the  defendant 
lacked  bat  a  single  day  of  being  fully  protected  by  the 
Statute  when  the  Ordinance  was  passed,  the  matter  was  within 
the  legitimate  control  of  the  legislative  power,  and  it  might 
declare  that  all  the  time  it  had  run  should  count  nothing 
and  that  the  right  of  action  should  not  be  barred  for  such 
time  in  future  as  it  might  designate,  and  the  confirmation  of 
that  Act  by  the  Constitution  of  1868  would,  in  that  case, 
apply  and  protect  the  right  of  action  in  the  plaintiff.  But  if 
the  Statute  of  Limitations  passed  by  a  legal  legislature  had 
fully  ran  in  fiivor  of  the  defendant,  before  the  date  of  the 
Ordinance  of  1865  the  adopting  clause  in  the  Constitution 
of  1868  does  not  revive  the  right  of  action  that  was  barred 
before  the  Act  of  confirmation. 

The  Constitution  of  1868  expressly  declares,  that  these 
several  Acts  of  confirmation  shall  not  be  construed  to  divest 
vested  rights,  nor  to  make-  any  act  criminal  otherwise  not 
criminal ;  but  they  shall  be  construed  as  Acts  of  peace  and 
to  prevent  injustice.  Now  it  is  well  understood  by  every 
lawyer,  that  statutes  of  limitations  are  properly  termed  Acts 
of  peace  or  of  repose.  And  it  is  well  know  that  it  was  the 
settled  policy  of  the  convention  which  made  this  Constitu- 
tion, to  do  all  that  could  constitutionally  be  done,  for  the 
relief  of  the  people  of  Georgia,  against  old  debts  contracted 
before  or  daring  the  war.  This  humane  policy  grew  out  of 
the  general  ruin,  loss  and  destruction  of  property  during  the 
war.  I  hold,  therefore,  that  this  provision  of  the  Constitu- 
tion, when  construed  in  the  light  of  the  surrounding  circum- 
stances, and  with  reference  to  the  known  policy  of  the  con- 
vention, was  not  intended  to  stir  up  strife  and  litigation,  by 
reviving  any  right  of  action  already  barred ;  but  it  was  in- 
tended, so  far  as  rights  were  to  be  affected  by  the  statute  of 
limitations,  to  ratify  the  illegal  legislation  in  oases  only^ 
where  the  statute  had  not  fully  run  in  favor  of  the  defendant, 
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when  the  Ordinance  of  1865,  on  that  subject,  was  passed, 
and  to  let  all  cases  in  which  the  statute  had  &\ly  run,  repoK 
in  peace  juBt  as  if  there  had  been  no  legislation  on  that  sub- 
ject during  the  war,  and  no  retroactive  confirmation  of  Acts 
passed  during  that  period. 

This  view  of  the  case  is  fully  sustained  by  the  legislative 
construction  of  these  confirmatory  Acts.  The  preamble  of 
the  Act  in  relation  to  the  statute  of  limitations  and  for  other 
purposes,  passed  the  16th  of  March,  1869,  recites:  ^^That 
much  confusion  has  grown  out  of  the  distracted  condition  of 
afiairs  during  the  late  war,  and  that  doubts  are  entertained 
relative  to  the  law  of  limitation  of  actions  in  this  State,  which 
should  be  put  to  rest."  It  then  enacts:  ^'  That  all  Acts  of 
the  Legislature  of  this  State,  and  all  Ordinances  of  the  Con- 
ventions of  1865  and  1868,  which  have  the  force  and  effect 
of  law,  which  are  retroactive  in  their  character,  relative  to 
the  statute  of  limitations,  shall  be  held  by  the  Courts  of  tbb 
State  to  be  null  and  void,  in  all  cases  in  which  the  statute 
had  fully  run  before  the  passage  of  said  retroactive  l^sla- 
tioo." 

This  is  the  positive  declaration  of  the  political  department 
of  the  government,  founded  on  the  admission  of  the  conven- 
tion, confirmed  by  the  legislature,  that  the  Acts  suspending 
the  statutes  of  limitations  passed  during  the  war  were  ill^l 
and  of  no  force  till  they  were  ratified  by  a  legal  convention 
or  Legislature,  and  the  imperative  mandate  of  the  Legisla- 
ture to  the  Courts,  that  they  shall  in  no  case  so  construe  the 
retroactive  adopting  l^islation  as  to  revive  a  right  of  action 
which,  under  the  legal  legislation  on  that  subject,  was  fully 
barred  prior  to  the  passage  of  the  confirmatory  Acts  which 
related  back  and  made  that  valid,  which,  without  such  con* 
firmation,  would  have  been  of  no  force.  Construing  all  onr 
l^islation  since  the  war  upon  this  subject  together,  I  am 
unable  to  doubt  that  it  was  the  intention  of  the  law-making 
power  to  treat  the  Acts  relative  to  the  statute  of  limitations, 
passed  during  the  war, as  of  no  binding  force  without  ratifica- 
tion, and  that  it  was  not  intended  that  any  such  healing  or 
confirmatory  legislation  should  revive  any  right  of  action; 
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when  the  statute  of  limitations,  passed  by  a  legal  legislature 
prior  to  the  war,  had  fully  run  before  the  date  of  the  adopt- 
ing statute. 

I  am  aware  that  the  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  in  delivering  the  opinion  of  the  Court  in 
the  Texas  bond  case,  has  given  an  opinion,  that  certain  Acts 
of  the  Legislatures  of  the  seceded  States,  passed  during  the 
war,  when  not  in  aid  of  the  rebellion,  are  to  be  held  valid. 
It  was  not,  however,  necessary  to  the  decision  of  the  case  be- 
fore the  Court,  to  lay  down  any  rule  on  that  subject.  And 
I  do  not  deem  it  important  to  enquire  whether  or  not  the 
suspension  of  the  statute  of  limitations  in  this  State,  which 
was  authorized  for  one  year  immediately  prior  to  the  seces- 
sion of  the  State  and  in  contemplation  of  that  event,  and  the 
subsequent  Acts  continuing  it  during  the  war,  in  connection 
with  theStay-Iaw  and  law  8usi>ending  specie  payment  by  the 
banks,  were  intended  to  aid  the  Confederate  c^use,  by  satis- 
fying all  who  consented  to  enlist  in  the  armies  or  to  aid  with 
their  money,  that  their  rights  would  not  suffer  during  its 
continuance.  As  it  can  not  be  denied  that  the  legislative 
power  of  the  State  since  the  war  has  admitted  that  this  leg- 
islation was  illegal  without  confirmation,  I  feel  it  my  duty 
as  a  Judge,  till  the  decision  of  the  political  department  of 
the  State  is  reversed  or  changed  by  that  power  itself,  so  to 
treat  it  and  to  administer  as  well  the  exception  to  the  con- 
firmatory Acts  as  the  Acts  themselves. 

We  all  agree  that  the  objection  in  the  plaintiff's  Interroga- 
tories was  properly  overruled,  it  not  appearing  from  the 
record  that  there  ever  was  a  written  order  that  he  could  at- 
tach to  his  answers. 

Judgment  reversed. 

McCay,  J.  concurred,  but  wrote  out  no  opinion.  His 
written  concurrence  from  the  Bench  was  as  follows : 

I  concur  in  the  judgment  overruling  the  judgment  of  the 
Court  below.  The  statutory  bar  had,  as  appears  from  the 
record,  completely  attached  before  the  Acts  passed  during 
the  war  suspending  the  statutes  of  limitation  had  been  made 
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valid  by  the  Conventions  of  1865  and  1868,  and  saidooo- 
firming  Acts  did  not  revive  a  right  of  action,  then  barred. 
I  confine  this  judgment,  however,  to  residents  of  theCoDfed- 
erate  States,  all  of  whom  were  free  to  sue  in  our  Courts  dar- 
ing the  war.  Persons  who  were  not  resident  within  oaf 
lines  during  the  war  were  prohibited  by  Act  of  Congress,  as 
well  as  by  our  own  laws  then  in  actual  operation,  from  suing, 
and  the  statute  did  not,  in  my  judgment,  run  against  them 
at  all  until  the  war  ended.  As  it  does  not  appear  where 
these  plaintiffs  resided  during  the  war,  the  presumption  is 
that  they  resided  in  Georgia,  or  do  now  reside  here,  I  concur 
in  the  judgment,  with  this  qualification. 

Wabner,  J.,  dissenting. 

The  question  involved  in  this  case,  was  supposed  to  have 
been  definitely  settled  by  the  judgment  of  a  majority  of  this 
Court,  in  Brian  vs.  Banks,  ZSth  Georgia  Reports,  300.    In 
that  case,  the  precise  question  was  made  in  regard  to  the 
validity  of  the  Act  of  the  14th  of  December,  1861,  suspend- 
ing the  running  of  the  statute  of  limitations,  as  is  now  made 
in  this  case.     In  that  case,  as  it  appears  from  the  reported 
statement  of  the  facts,  the  presiding  Judge  in  the  Court  be- 
low ruled  that  the  statute  of  limitations  was  suspended  iroai 
the  14th  of  December,  1861,  until  the  Ist  of  June,  1865,  asd 
that  that  time  was  not  to  be  computed  against  the  plaintiff, 
and  that  the  Act  of  the  14th  of  December,  1861,  to  suspeod 
the  statute  of  limitations,  was  of  force  till  the  end  of  the  war. 
This  decision  of  the  Circuit  Judge  in  that  case,  was  assigned 
for  error  in  this  Court.     The  following  extract  from  the  re- 
ported opinion  of  this  Court  in  regard  to  that  question,  is 
not  the  mere  ohiier  dictum  of  the  Judge  who  wrote  out  that 
opinion,  but  it  is  the  deliberate  judgment  of  the  majority  of 
this  Court,  reduced  to  writing  before  it  was  announced  from 
the  Bench,  and  agreed  to  as  the  solemnjudgment  of  the  Court 
in  that  case:     ^'It  is  the  judgment  of  a  majority  of  this 
Court,  that  inasmuch  as  the  Statute  of  1860,  suspended  the 
running  of  the  statute  of  limitations  for  one  year,  and  the 
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Act  of  1861  suspended  the  running  of  the  statute  during  the 
war,  and  the  Ordinance  of  the  Convention  on  the  first  day 
of  Xovember,  1865,  having  declared  the  statute  of  limita- 
tions to  be  and  to  have  been  suspended  from  the  19th  of 
Jaoaary,  1861,  and  that,  inasmuch  as  the  3d  paragraph  of  the 
11th  Article  of  the  Constitution  of  1868  declares  o{ force  all 
Acts  passed  by  any  legidadve  body  sitting  in  this  State  as 
such  since  the  19th  day  of  January,  1861,  (including  Irwin's 
Code,)  and  inasmuch  as  the  5th  paragraph  of  the  11th  Ar- 
ticle of  the  Constitution  of  1868  declares  that  'all  rights, 
privileges  and  immunities,  which  may  have  vested  in,  or 
QCcrvi^  to  any  person  or  persons  or  corporation,  in  his,  her 
or  their  own  right,  or  in  any  fiduciary  capacity,  under  any 
Ad  of  any  legislative  body  sitting  in  this  State  as  such  since  the 
19^  day  of  January^  1861,  shall  be  held  inviolate  by  all  the 
Courts  of  this  State,  unless  attacked  for  fraud,  or  unless 
otherwise  declared  invalid  by  this  Constitution;'  that  the 
plaintifls'  right  to  recover  upon  the  notes  sued  on  is  not 
barred  by  the  statute  of  limitations ;  that  the  Act  of  1861, 
as  well  as  the  Ordinance  of  1865,  suspending  the  running  of 
the  statnte,  are  recognised  and  made  valid  by  the  express 
provisions  of  the  Constitution  of  1868,  that  all  rights,  priv- 
ileges and  immunities,  which  may  have  vested  in,  or  accrued 
to  any  person  in  his,  her  or  their  own  right,  as  specified  in 
the  5th  paragraph  of  the  11th  Article  of  the  Constitution  of 
186i$,  includes  the  rights  of  the  plaintiff  as  well  as  the  rights 
of  the  defendant,  whatever  the  same  mdty  be,  and  not  the 
rights  of  the  defendant  exclusively.^^  Such  was  the  deliberate 
judgment  of  a  majority  of  this  Court  in  regard  to  the  sus- 
pension of  the  statute  of  limitations  by  the  Act  of  14th  De- 
cember, 1861,  and  published  to  the  world  in  the  authorized 
report  of  its  decisions.  There  it  stands  in  the  38th  volume 
of  Georgia  Reports,  page  300,  in  the  case  of  Brian  vs.  Banks^ 
to  speak  for  itself.  But  the  majority  of  the  Court  now  hold 
in  this  case,  as  I  understand  their  ruling,  that  although  the 
aocoant  sued  on  was  not  barred  at  the  time  of  the  passage  of 
the  Act  of  the  14th  of  Deoember,  1861,  that  Act  did  nU  sus- 
pend the  tanning  of  the  statute^  because  it  was  enacted  by  an 
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illegal  Legislature;  that  the  statute  of  limitations  having 
commeuoed  to  run  against  the  account,  it  continued  to  ran, 
notwithstanding  the  Act  of  1861,  which  declared  theruoning 
of  the  statute  «AoifU  be  mupendetL    The  question  in  the  case 
isy  whether  the  Act  of  1861  suspended  the  running  of  the 
statute ;  if  it  did,  then  the  defendant  acquired  no  vested 
rights  las  claimed  bj  the  majority  of  the  Court  at  the  time  of 
the  adoption  of  the  Ordinance  of  1865,  suspending  the  run- 
ning of  the  statute.    If  the  Act  of  1861  did  not  have  effect 
as  a  law,  enacted  ^'  by  a  legieiaHve  body  sitting  in  this  SUdt 
as  such/'  to  suspend  the  running  of  the  statute,  either  in  ac- 
cordance with  the  general  principles  of  an  enlightened  jaris- 
prudence,  applicable  to  the  state  of  facts  existing  at  the  time 
of  its  passage,  or  in  accordance  with  the  express  provisions 
of  the  Constitution  of  1868,  ratifying  and  eonfimUng  it,  then 
it  is  conceded  that  the  statute  had  run  more  than  four  years 
prior  to  the  adoption  of  the  Ordinance  of  1865.     Did  the 
Act  of  the  14th  of  December,  1861,  suspending  the  running 
of  the  statute  of  limitations,  have  effect  as  a  law  operative 
and  binding  upon  the  people  of  this  State  f    I  maintain  that 
it  did,  as  well  upon  the  general  principles  of  public  law  ap* 
plicable  to  the  then  existing  state  of  facts,  as  by  the  ezpre^ 
ratification  thereof  by  the  Constitution  of  1868. 

Although,  the  Legislature  of  1861  may  have  been  an  ille- 
gal Legislature  as  against  the  Government  of  the  United 
States,  still,  the  Acts  passed  by  it,  r^ulating  the  remedies  on 
contracts  between  the  citizens  of  the  State,  and  other  Acts  of 
like  character,  not  passed  in  aid  of  the  rebellion,  were  valid 
laws,  and  binding  on  the  people  of  the  State,  the  more  espe- 
cially, when  expresdy  recognized  and  ratified  by  the  Ccmsti- 
tution  of  1868.  The  true  intent  and  meaning  of  the  Consti- 
tution of  1868,  in  ratifying  and  confirming  the  several' Acts 
of  the  L^islature  passed  during  the  war,  which  were  not  in 
aid  of  the  rebellion,  was  to  restore  peace  and  quiet  in  the 
State  and  to  prevent  injustice.  When  parties  had  regulated 
their  contract,  or  the  management  of  their  private  afibirs,  in 
obedience  to  the  then  existing  laws  of  the  State.  In  the  case 
of  Texas  vs.  White,  7th  Wallace's  Reports,  700,  the  validity 
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of  an  Act  passed  by  the  Legislature  of  the  State  of  Texas 
daring  the  war,  came  before  the  Sapreme  Court  of  the  United 
States  for  adjudication.  In  delivering  the  judgment  of  the 
Court  in  that  case.  Chief  Justice  Chase  said:  ''It  is  not  nec- 
essary to  attempt  any  exact  definitions  within  which  the 
Acts  of  such  a  State  Government  must  be  treated  as  valid  or 
invalid.  It  may  be  said,  perhaps,  with  sufficient  accuracy, 
that  Acts  necessary  to  peace  and  good  order  among  citizens^ 
sach  for  example,  as  Acts  sanctioning  and  protecting  mar- 
riage and  the  domestic  relations,  governing  the  course  of  de- 
scents, regulating  the  conveyance  and  transfer  of  property, 
real  and  personal,  and  providing  remedies  for  injuries  to  per- 
son and  estate,  and  other  similar  Ada  which  would  be  valid 
if  emanating  from  a  lawful  government,  must  be  regarded  in 
g^eral  as  valid,  when  proceeding  from  an  aatual  though  un- 
lawful government ;  and  that  Acts  in  furtherance  or  support 
of  rebeUion  against  the  United  States,  or  intended  to  defeat 
the  just  rights  of  citizens,  and  other  Acts  of  like  nature, 
must  in  general  be  regarded  as  invalid  and  void.''  Accord- 
ing to  the  principles  of  public  law,  recognized  and  decided 
by  the  Supreme  Court  of  the  United  States,  in  Texas  vs. 
White,  that  Court  would  have  held  and  decided,  that  the  Act 
of  the  14th  of  December,  1861,  suspending  the  running  of  the 
statute  of  limitations,  as  between  the  citizens  of  this  State, 
was  a  valid  law,  independent  of  its  confirmation  and  rati-* 
fication  by  the  Constitution  of  1868.  That  Act  merely  reg- 
ulated the  remedy  on  oontrads  between  the  citizens  of  this 
State.  If  this  Act  of  1861,  merely  regulating  the  remedy  on 
contracts  between  the  citizens  of  this  State,  is  void  and  could 
not  be  confirmed  and  ratified  by  the  Constitution  of  1868, 
then  all  Acts  of  the  Legislature,  passed  during  the  war,  au- 
thorizing the  investment  of  trust  funds  in  Confederate  secu- 
rities, and  for  the  relief  of  executors,  administrators,  and 
gaardians,  and  all  other  Acts  of  like  character,  are  void,  and 
such  is  the  inevitable  logical  result  of  the  ruling  of  the  major- 
ity of  the  Court  in  this  case ;  for  their  judgment  is  based  on 
the  asswnption  that  the  Act  of  1861  did  not  suspend  the  run- 
nmg  of  the  statute  of  limitations,  because  that  Act  is  void, 
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having  been  enacted  by  an  illegal  Legislaturei  and  therefore, 
the  statute  continued  to  run  in  favor  of  the  defendant  against 
the  plaintiff,  notwithstanding  that  Act,  until  the  adoption  of 
the  Ordinance  of  1866|  and  inasmuch  as  more  than  foar  years 
had  elapsed  before  the  adoption  of  the  Ordinance  of  1865,  the 
plaintiff's  right  of  action  was  barred,  and  that  the  defendant 
acquired  a  f>ested  right  which  the  Constitution  of  1868  could 
not  defeat  by  ratifying  and  confirming  that  assumed  ill^l 
Act  of  1861.  The  fatal  error  in  the  case  is,  in  my  judgment, 
that  the  majority  of  the  Court  erroneously  assume  that  the 
Act  of  1861,  suspending  the  running  of  the  statute  is  voui, 
and  that  the  defendant  acquired  a  vested  right  under  the  law 
to  be  protected,  notwithstanding  the  express  provisions  of  the 
Constitution  of  1868,  ratifying  and  con&rming  all  Ads  passed 
by  any  legislative  body  sitting  in  this  State  as  such,  since  the 
19th  day  of  January,  1861,  not  in  aid  of  the  rebellion. 

I  am  of  the  opinion  that  the  judgment  of  the  Court  below 
should  be  affirmed. 


Anna    M.    Peters  and  child,   plaintifib    in  error,  m« 
Thalia  Peters,  et  al.j  defendants  in  eiror. 

Mathew  B.  Peters  had  a  wife,  Thalia  Peten,  and  three  minor  children, 
in  New  York.  A  total  divorce  was  adjudged  between  them  in  tb< 
proper  Court  in  that  State,  and  it  was  farther  adjudged  that  he  pay  to 
his  divorced  wife  ten  dollars  per  week  during  their  joint  lives,  as  alimony. 
Mathew  B.,  afterwards  married  another  wife,  Anna  M.  Brown,  in  Geor- 
gia, who  had  one  child,  when  he  became  a  lunatic,  and  Colonel  Best 
was  appointed  his  guardian. 

Thalia,  his  first  wife,  a  citizen  of  New  York,  filed  her  bill  in  equity  in  the 
Superior  Court  of  Bibb  county,  Qeorgia,  setting  forth  the  judgment  for 
alimony,  and  charging  that  it  was  wholly  unpaid,  and  praying  that  the 
lands  of  her  late  husband  be  sold  by  the  guardian,  and  the  money  raised 
applied  in  paying  off  her  claim.  Mathew  B.  Peters  died  pending  thii 
.suit,  and  Best  became  his  administrator. 

Anna,  his  last  wife,  commenced  her  proceeding  in  the  Conrt  of  Ordinary 
of  Bibb  county,  to  have  a  year's  support  allowed  her  and  her  minor 
child  out  of  the  estate,  in  preference  to  all  other  liens.  The  Commis- 
sioners, by  their  return,  allowed  her  $1,800  00.    And  Thaliay  the  first 
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wife,  appeared  in  Goart  and  controverted  Anna's  right.  The  Goart  of 
Ordinary  refused  to  approve  the  return  of  the  Commissioners;  on  the 
groond  that  the  three  minor  children  of  Thalia  were  not  provided  for 
bj  the  return,  and  on  the  further  ground  that  Thalia^s  judgment,  by 
the  law  of  New  York,  is  a  special  lien  on  the  estate,  higher  than  the 
claim  of  Anna,  to  a  year's  support. 

Best,  the  administrator,  then  filed  his  amended  answer  to  Thalia's  bill 
against  him,  in  the  nature  of  a  cross-bill  against  them  both,  and  against 
various  other  defendants  claiming  to  have  the  highest  lien  on  the  fund, 
for  bills  for  the  lunatic  while  in  the  asylum,  bills  for  nurses  and  attend- 
ants, doctor's  bills  for  services  in  his  last  illness,  burial  expenses,  etc. 

Thalia  Peters  then  filed  her  affidavit,  stating  that  she  has  reason  to,  and 
does  believe,  that  from  prejudice,  or  local  influence,  she  will  not  be 
able  to  obtain  justice  in  the  State  Court,  and  prayed  that  the  case  pend- 
ing between  the  said  Anna  and  herself  be  transferred  to  the  Circuit 
Court  of  the  United  States  : 

Hddf  That  the  Court  below  erred  in  granting  the  order  of  transfer,  aa 
there  cannot,  in  this  case  be  a  ^^  final  determination  of  the  controversy, 
so  far  as  it  concerns  her,"  in  the  Federal  Court,  unless  all  the  other 
parties  to  the  litigation,  claiming  prior  liens  upon  the  funds  of  the  estate, 
were  before  the  Court    Wabvbr,  J.,  dissents. 

When  one  of  the  three  attorney's  of  a  party  is  sick,  and  the  other  two  are 
at  another  Court,  this  Court  will  not  continue  the  cause  for  their  ab- 
sence.   (B.  See  Report) 

Removal  of  Ceases  to  United  States  Courts.  Before  Judge 
CoLK    Bibb  Superior  Court.    November  Term,  1869. 

This  cause  is  fully  reported  in  the  opinions. 

(When  the  cause  was  called  here,  defendants  in  error  asked 
for  a  continuance,  because  DeGraiFenried  was  sick,  and  Lyon 
and  Irvin  were  at  another  Court,  but  the  continuance  was 
refused.) 

B.  Hill,  E.  F.  Best,  for  plaintififs  in  error. 

Lyon  DeGbaffekbied  &  Irvin,  by  Lanieb,  for  de- 
fendants. 

-By  the  Court — ^Bbown,  C.  J.,  delivering  the  opinion. 

The  record  in  this  case  discloses  the  fact  that  Mathew  B« 
Peters,  while  a  resident  of  the  State  of  New  York  had  a  wife 
whose  name  was  Thalia  Peters,  and  that  they  had,  as  the 
oflPspring  of  their  marriage,  three  minor  children.      Mrs. 
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Thalia  Peters^  for  some  cause  that  does  not  appear,  broaght' 
her  action  for  divorce,  in  the  proper  Court,  in  the  State  of 
New  Tork,  and,  by  the  judgment  of  the  Court,  a  total 
divorce  was  granted  and  the  Court  decreed  that  the  said 
Mathew  B.  Peters  pay  to  the  said  Thalia  ten  doRars  per 
week,  to  be  paid  weekly  in  advance,  during  their  joint  lives, 
as  alimony.  Subsequently  to  the  divorce,  Mathew  B.  Peters 
came  to  Georgia  and  intermarried  with  one  Anna  Brown, 
who  had  one  child  as  the  ofi&pring  of  their  marriage.  Mathew 
B.  acquired  an  interest  in  two  plantations  in  (Georgia,  and 
became  a  lunatic,  and  Colonel  E.  F.  Best,  of  this  State,  was 
appointed  his  guardian.  He  was  carried  to  the  Lunatic 
Asylum  of  this  State,  and  there  confined.  At  this  stage  of  the 
case,  Mrs.  Thalia  Peters,  who  was,  and  still  is,  a  citizen  and 
resident  of  the  State  of  New  York,  filed  her  bill  in  the  Su- 
perior Court  of  Bibb  county,  in  this  State,  on  the  equity  side 
of  said  Court,  against  Best,  as  guardian  of  her  late  husband, 
setting  forth  the  fact  of  their  intermarriage  and  divorce,  and 
the  judgment  in  New  York  in  her  favor  for  alimony,  and 
praying  that  the  land  in  Georgia,  or  so  much  thereof  as  might 
be  necessary  for  that  purpose,  be  sold  by  Best,  the  guardian, 
and  that  the  proceeds  thereof  be  paid  to  her  in  satis&ction  of 
her  claim  for  alimony,  which  she  charged  remained  whollv 
unpaid. 

The  guardian  answered  the  bill,  setting  forth  the  propertj 
of  his  ward,  to  the  best  of  his  knowledge,  and  stating  the 
fact  that  he  was  incurring  heavy  expenses  for  his  ward's  bills 
in  the  Lunatic  Asylum,  which  he  had  no  money  to  pay,  and 
he  averred  that  property  must  be  sold  to  meet  these  expenses. 
He  also  set  forth  the  fact  that  the  present  wife  and  child  of 
the  said  Mathew  B.,  claimed  a  homestead  and  support  oat 
of  the  lands  belonging  to  the  estate  of  his  ward,  and  prayed 
that  Mrs.  Anna  Peters  and  her  child  be  made  parties.  To 
this  answer,  in  the  nature  of  a  cross-bill,  Mrs.  Anna  Peters 
added  her  answer  admitting  the  facts,  and  stating  that  she 
had  no  separate  estate,  and  that  she  claimed  a  support  for 
herself  and  child,  and  a  homestead  out  of  the  estate  of  her 
said  husband. 
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At  May  Term,  1 869^  Best,  the  guardian,  filed  an  amended 
answer,  in  the  nature  of  a  cro&s-bill,  setting  forth  that  he  had 
been  authorized  by  a  decree  of  the  Court  to  sell  the  estate, 
and  stating  that  he  had  declined  to  do  so,  as  he  could  not  get 
sach  price  for  the  lands,  as,  in  his  opinion,  would  justify  the 
sala  He  then  set  up  the  further  fact  that,  on  the  16th  day 
of  August  then  last,  his  said  ward  died;  and  that  he,  as 
guardian,  had,  in  conformity  to  law,  become  his  administra- 
tor; and  that  he  had  obtained  from  the  Conrt  of  Ordinary  an 
order  to  sell  the  real  estate.  He  then  admitted  the  divorce 
in  New  York,  and  the  judgment  for  $520  00  per  annum  in 
£ivor  of  the  said  Thalia  Peters  for  her  alimony,  which  he 
stated  she  claimed  as  a  special  lien  upon  the  estate  of  the  said 
Mathew  B.  He  also  set  forth  the  fact  that  Mrs.  Anna  Pe- 
ters, the  widow,  had  filed  her  application  in  the  Court  of 
Ordinary  of  Bibb  county,  claiming  the  year's  support  allowed 
by  law,  for  herself  and  her  minor  child,  and  that  commis- 
sioners had  been  appointed,  who  had  set  apart,  by  their  re- 
turn, $1,800  00  for  that  purpose.  But  he  said  that,  at  the 
instance  of  said  Thalia,  the  Ordinary  had  disallowed  the  re- 
tarn,  on  the  ground  that  no  provision  had  been  made  by  the 
return  for  her  three  minor  children,  who  were  the  children 
of  the  deceased ;  and  upon  the  further  ground  that  the  judg- 
ment of  the  New  York  Court  is  a  specific  lien  on  the  estate, 
and  that  the  rights  of  the  said  Anna  and  her  child,  are  sub- 
ject to  the  prior  lien  of  the  said  Thalia.  That  from  this  de- 
cision of  the  Court  of  Ordinary,  an  appeal  has  been  taken  to 
the  Superior  Court,  which  is  pending  ;  and  that  counsel  for 
the  said  Anna  and  her  child,  have  notified  him  of  their  in- 
tention to  apply  for  a  homestead  out  of  the  estate  of  the  de- 
ceased husband,  and  that  the  counsel  for  the  said  Anna  insist 
that  she  and  her  child  are  entitled  to  the  year's  support  and 
the  homestead,  before  any  of  the  debts  of  the  estate  are  paid. 
He  also  stated  that  he  is  informed  that  there  is  a  claim  for  a 
large  amount  set  up  by  E.  £.  Brown,  the  father  of  the  said 
Anna,  for  board  of  the  said  lunatic,  and  his  wife  and  child, 
and  for  money  advanced  to  pay  his  burial  expenses,  etc 
That  there  is  also  a  bill  due  the  Superintendent  of  the  Luna- 
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tic  Asylum  for  board  and  treatment  of  said  luDatic  while  he 
was  an  inmate  of  the  Asylum^  and  that  there  is  a  bill  dae  one 
Hemphill,  for  services  as  nurse  and  attendant  of  the  said 
Mathew  B.  for  several  months  previous  to  his  death.  That 
there  are  also  bills  due  Doctors  Magnider  and  Hall  for  med* 
ical  services  in  attending  the  said  Mathew  B.  prior  to  his 
death,  and  a  bill  to  Harris,  Clay  &  Company  for  medicines. 
And  that  there  was  a  judgment  for  fifty  dollars  against  him- 
self as  guardian,  and  another  against  him  as  administrator, 
in  favor  of  Kate  Smith  for  services  rendered  Mrs.  Anna 
Peters  during  the  lifetime  of  her  husband,  and  that  there  was 
also  a  bill  due  himself  for  professional  services  (as  an  attor- 
ney,) for  the  said  deceased. 

He  then  averred  the  insolvency  of  the  estate,  and  prayed 
the  direction  of  the  Court  in  its  administration.  And  be 
further  prayed  that  all  these  conflicting  claimants  be  made 
parties,  and  that  they  be  enjoined  frobi  further  proceedings 
till  the  judgment  of  the  Court,  settling  their  respective 
rights,  and  directing  the  distribution  of  the  estate  aooordins 
to  the  legal  priorities  between  the  parties.  The  injanctioD 
was  granted  as  prayed,  enjoining  all  the  claimants  from  fur- 
ther proceeding  till  the  order  of  the  Court  in  the  premises. 

On  the  18th  day  of  December,  1869,  the  said  Thalia  made 
her  affidavit  before  a  Notary  Public  of  Bibb  county,  stating 
that  the  suit  between  her  and  the  said  Anna  is  pending  in 
Bibb  Superior  Court,  that  the  amount  involved  exceeds  the 
sum  of  five  hundred  dollars  and  costs,  and  that  she  has  reason 
to  believe,  and  does  believe,  that,  from  prejudice  or  local  in- 
fluence, she  will  not  be  able  to  obtain  justice  in  the  State 
Court,  and  therefore,  prays  that  the  suit  be  removed  into  the 
next  Circuit  Court  of  the  United  States  for  the  Sonthem  Dis- 
trict of  Georgia.  Upon  the  hearing,  the  Judge  passed  an 
order  transferring  the  case  to  the  United  States  Court,  and 
staying  all  further  proceeding  in  the  State  Oourt^  and  this 
decision  is  assigned  as  error. 

Is  this  one  of  the  class  of  cases  contemplated  by  the  Act  of 
Congress,  passed  27th  July,  1866,  (14  Statutes  at  Large, 
306,)  which  may  be  transferred  to  the  United  States  Ciixmii 
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Court,  upoa  the  affidavit  of  one  of  the  defendants  who  is  a 
dtizen  of  another  State?     I  think  not. 

If  this  bad  been  an  application  to  transfer  the  bill  in 
equity,  filed  by  Mrs.  Thalia  Peters,  against  Best,  the  gnar- 
dian,  now  the  administrator,  to  set  up  her  claim  against  the 
estate,  I  do  not  say  that  might  not  have  been  done,  and  if 
the  original  bill  had  been  transferred  it  might  possibly  have 
carried  with  it,  the  answer  and  cross-bill  and  answers,  as  in* 
cidents  springing  out  of  the  original  bill. 

But  this  was  neither  asked  for  by  Mrs.  Thalia  Peters,  nor 
was  it  ordered  by  the  Court.  She  asked  that  the  proceeding 
or  suit,  commenced  by  Mrs.  Anna  Peters,  to  which  she  has 
made  herself  a  party,  and  which  is  enjoined  by  the  order 
apoo  the  cross-bill  of  the  administrator  may  be  transferred. 
This  case  is  entirely  a  separate  suit,  distinct  from  the  bill 
filed  by  Mrs.  Thalia  Peters,  against  the  guardian  and  admin- 
istrator of  her  late  hif^band,  and  is  only  incidentally  con- 
nected with  the  original  bill,  by  the  answer  of  the  adminis- 
trator to  the  original  bill,  which  is  in  the  nature  of  a  cross- 
bill. Though  the  transfer  of  the  original  bill  might  have 
carried  with  it  the  incident,  we  are  very  clear  that  the  trans- 
fer of  the  incident  does  not  carry  with  it  the  original  bill. 

The  Act  of  Congress  above  referred  to,  provides  in  sub- 
stance, that  when  any  suit  is  pending  in  a  State  Court,  to 
which  an  alien,  or  a  citizen  of  another  State  is  a  party  defen- 
dant, and  a  citizen  of  the  State  where  the  suit  is  pending  is 
abo  a  party  defendant,  the  case  may  be  transferred  so  far  as 
the  alien  defendant  or  citizen  of  another  State,  who  is  a  de- 
fendant, 18  concerned,  on  the  filing  of  the  affidavit  and  giving 
the  bond  and  security  required,  if  the  suit  is  one  in  which 
there  can  be  "  a  final  determincUUm  of  the  controversy  ^  so  far  as 
it  concerns  him,  (the  citizen  of  the  other  State,)  without  the 
presence  of  the  other  defendants  as  parties  in  the  cause." 

Now  suppose  we  admit  for  the  argument,  that  the  transfer 
of  the  case  commenced  in  the  Court  of  Ordinary,  by  Mrs. 
Anna  Peters,  for  her  year's  support  against  the  administrator 
of  her  deceased  husband,  carries  with  it  to  the  Federal  Court, 
the  original  bill  filed  by  Mrs.  Thalia  PeterSj  against  the 
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guardian  of  her  late  husbandy  for  alimonji  and  the  crosB-bill 
filed  by  the  administrator  against  both  of  them  and  a  number 
of  other  creditors,  holding  liens  of  the  highest  dignity  under 
oar  law,  against  the  estate  of  the  deceased  hnsband.  Can  the 
Federal  Court  by  any  judgment,  which  it  has  power  to 
render  and  execute,  make  a  '^  final  disposition  of  the  contro- 
versy,'^ so  far  as  Mrs.  Thalia  Peters  is  concerned  ?  That  we 
understand  to  be  the  test.  What  is  the  controvergy  here,  as 
the  litigation  now  exists  in  the  State  Ciourt  It  is  as  to  the 
legal  distribution  of  the  estate  of  Mathew  B.  Peters,  deceased, 
among  the  difierent  creditors  and  persons,  who  each  claim 
the  highest  lien  upon  it,  not  a  simple  controversy  between 
Mrs,  Thalia  Peters  and  Mrs.  Anna  Peters,  as  to  whidi  of 
them  has  the  highest  claim  upon  the  estate  of  their  late  hus- 
band. If  that  were  all,  the  Federal  Court  might,  if  it  bad 
them  both  and  the  administrator  before  it,  as  parties,  make  a 
final  disposition  of  the  controversy  as*to  Thalia  Peters. 

But  suppose  the  case  is  transferred  as  between  these  two 
ladies,  that  does  not  withdraw  the  bill  filed  by  the  adminis- 
trator for  direction  from  the  State  Court,  nor  does  it  remove 
into  the  Federal  Court,  that  bill  as  against  any  of  the  other 
defendants. 

The  Act  of  Congress  in  express  terms  declares :  ^*  Such 
removal  of  the  cause  as  against  the  defendant  petitioning 
therefor,  into  the  United  States  Court,  shall  not  be  deemed 
to  prejudice  or  take  away  the  right  of  the  plaintiff  to  pro- 
ceed at  the  same  time  with  the  suit  in  the  State  Court,  as 
against  the  other  defendants,  if  he  shall  desire  to  do  so." 
Now  suppose  we  order  the  litigation,  so  fiur  as  it  exists  be- 
tween Thalia  and  Anna  Peters,  transferred,  and,  in  the  mean- 
time. Best,  the  administrator,  proceeds  with  his  bill  for  di- 
rection and  settlement  of  the  estate,  in  the  State  Court,  as 
against  the  other  defendants,  who  have  liens  claimed  to  be  of 
the  highest  dignity  against  the  estate,  and  suppose  when  the 
estate  is  sold,  it  is  found  that  those  liens  are  large  enough  to 
cover  the  whole  amount,  and  the  State  Court  orders  it  dis- 
tributed among  them,  what  will  be  the  effect  of  the  judgment 
of  the  Federal  Court  ?    If  it  decides  in  favor  of  Anna,  it  can 
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not,  by  its  judgment,  compel  the  Court  of  Ordinary  of  Bibb 
county  to  approve  the  return  of  the  Commissioners  and  al- 
low her  the  yearns  support,  nor  can  it  compel  the  administra- 
tor to  pay  her  the  amount  found  to  be  due ;  for  the  reason 
that  he  has,  pending  the  litigation  in  the  Federal  Court,  dis- 
tributed, among  the  other  creditors  of  the  highest  lien,  under 
the  judgment  of  the  State  Court,  the  entire  estate,  leaving 
nothing  to  meet  the  claim.  If,  on  the  other  hand,  it  decides 
in  favor  of  Thalia, -there  will  be  no  fund  out  of  which  she 
can  be  paid,  and  the  litigation  will  have  been  fruitless.  Or, 
i>uppose  the  State  Court  shall  not  dispose  of  the  fund  pend- 
ing the  litigation  in  the  Federal  Court.  How  can  the  Fed- 
eral Court,  with  only  two  of  the  defendants  to  the  bill  for 
direction  and  settlement  in  the  State  Court  before  it,  properly 
direct  the  payment  of  the  fund  to  one  or  both  the  claimants, 
without  the  other  defendants  who  claim  that  their  liens  upon 
the  estate  are  superior  to  that  of  either  of  the  defendants, 
who  are,  by  the  transfer,  carried  before  the  Federal  Court  to 
litigate  their  rights,  while  the  others  are  left  in  the  State 
Court. 

Again,  to  show  the  absurdity  of  this  transfer,  suppose 
when  Anna  and  Thalia  Peters  appear  in  the  Fe<leral  Court, 
Anna  dismisses  her  application  for  the  year's  support,  this 
ends  the  litigation  in  that  Court,  but  it  is  not  a  final  disposi- 
tion of  the  controversy,  by  any  means;  because  Best,  the  ad- 
ministrator, 18  at  liberty  to  proceed  with  his  bill  for  direc- 
tion and  settlement  in  the  State  Court ;  and  the  claim  of 
Anna  in  the  Federal  Court  having  been  dismissed,  she  may 
come  in  and  again  be  made  a  party  defendant  to  the  bill  in 
the  State  Court;  and  if  she  has  the  highest  lien  on  the  fund 
l>y  the  final  decree  on  the  bill,  it  would  be  adjudged  to  her 
hv  the  State  Court.  The  fact  that  she  had  dismissed  her 
application  for  the  year's  support  in  the  Federal  Court,  where 
^he  was  plaintiff,  would  be  nothing  in  the  way  of  her  an- 
swering the  bill  of  the  administrator  in  the  State  Court,  to 
which  she  is  defendant,  and  having  her  rights;  adjudicated  at 
the  same  time  with  her  other  co-defendants. 

Bat  it  must  not  be  forgotten  that  this  is  a  motion  to  trans- 
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fer  only  the  litigation  growing  out  of  the  application  of 
Anna  Petera  for  the  year's  support  to  the  Federal  Coart,  and 
not  a  motion  to  transfer  the  bill  in  equity,  filed  by  Thalia 
PeterSi  against  Best,  guardian,  or  the  cross-bill  of  Best,  ad* 
ministrator,  against  both  Anna  and  Thalia,  and  numerous 
other  defendants.  It  could  never  have  been  the  intention  of 
Congress,  that  in  case  of  a  bill  filed  by  an  administrator 
against  numerous  l^atees  and  creditors,  for  direction  in  the 
administration  of  the  estate  of  a  deceased  person,  a  single 
creditor  or  legatee,  who  may  chance  to  live  in  another  State, 
by  coming  in  and  making  himself  or  herself  a  defendant  to 
the  bill,  can  in  this  way  transfer  the  whole  litigation  from 
the  State  Court  to  the  Federal  Court.  The  efiect  of  sudi  a 
ruling  would  be  to  transfer  almost  the  entire  jurisdiction  of 
estates  to  the  Federal  Courts,  as,  in  most  cases,  some  one  who 
is  a  proper  party  to  the  bill,  resides  in  a  different  State,  and 
could  compel  the  transfer.  The  fact  that  the  Act  of  Con- 
gress authorizes  the  plaintiff  to  proceed  in  the  State  Court 
against  the  other  defendants,  after  the  transfer,  n^;ativeB  the 
idea  that  it  was  the  intention  that  the  whole  litigation  should 
be  transferred.  And  from  the  very  nature  of  things  it  is 
next  to  impossible,  in  a  case  like  the  present,  where  a  bill  U 
filed  for  direction  against  numerous  creditors  and  claimants 
holding  conflicting  liens,  to  separate  one  of  the  defendants 
from  the  others,  and  finally  dispose  of  the  controversy  as  to 
that  one,  in  another  Court,  without  having  the  other  claim- 
ants before  that  Court,  so  that  all  the  conflicting  claims  to 
the  fund  may  be  considered  together,  and  a  judgment  ren- 
dered which  will  protect  the  rights  of  all. 

If  the  Federal  Court  in  this  case  should  hold  that  the 
judgment  in  favor  of  Thalia  Peters  in  the  New  York  Court 
is,  under  the  laws  of  that  State,  a  lien  of  the  highest  dignity, 
it  does  not  follow  that  the  Courts  of  Georgia  are  bound  to 
enforce  that  lien,  when  it  comes  in  conflict  with  her  own 
laws  regulating  liens.  The  judgment  rendered  in  New  York 
is  entitled  to  full  faith  and  credit  in  the  Conrts  of  Georgia, 
but  it  can  only  be  enforced  in  Georgia  by  suit.  An  execu- 
tion issued  by  the  New  York  Court  could  not  be  levied  by  a 
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sheriff  in  Greorgia.  And  a  New  York  judgment,  older  than 
a  judgment  rendered  in  a  Georgia  Courts  would  not  take 
lien  over  a  Oeorgia  judgment  rendered  prior  to  the  judgment 
in  the  Georgia  Court  upon  the  New  York  judgment.  The 
lien  is  regulated^  in  other  words,  according  to  the  date  of  the 
judgment  in  our  own  Courts.  It  follows,  therefore,  in  case 
tins  transfer  is  made,  and  the  Federal  Court  determines  that 
Thalia  Peters  has  a  valid  judgment  against  her  late  husband 
which,  by  the  laws  of  New  York,  is  of  the  highest  dignity, 
and  would  bind  the  defendant's  property  in  that  State,  in 
preference  to  any  other  claim,  that  the  Court  could  not  still 
determine  the  whole  controversy  between  the  parties  to  this 
bill,  without  having  the  Georgia  claimants  to  the  fund  be- 
fore it,  that  the  priority  of  all  liens  upon  the  fund  may  be 
considered  and  determined  together,  according  to  the  law 
regulating  liens  in  such  cases. 

I  do  not  agree  with  the  counsel  for  the  plaintiff  in  error, 
that  the  injunction  granted  by  the  State  Court  in  this  case, 
was  any  good  objection  to  the  transfer.  In  such  case  the  in- 
junction goes  up  to  the  Federal  Court  with  the  other  pro- 
ceedings had  in  the  State  Court,  and  remains  in  force  there 
till  it  is  modified  or  dissolved  by  order  of  the  Federal  Court 

There  is  a  broad  distinction  between  a  case  where  a  party 
to  a  bill  in  a  State  Court,  proceeds  in  the  Federal  Court  in 
violation  of  an  injunction,  and  a  case  like  the  present,  where 
a  party  under  an  injunction  in  the  State  Court  applies  to 
that  Court  to  grant  him  an  order  of  transfer  under  the  Act 
of  Congress,  authorizing  and  requiring  a  transfer  when  a 
proper  case  is  made. 

Nor  do  I  think  the  rule  of  law  that  the  Court  of  compe- 
tent jurisdiction  which  first  obtains  control  of  the  case,  has  a 
right  to  hold  it  till  final  judgment,  has  anything  to  do  with 
this  ease.  The  very  object  of  the  Act  of  Congress  is  to  com- 
pel the  transfer  of  a  certain  class  or  cases  from  one  Court  of 
competent  jurisdiction  in  which  the  case  is  pending,  to  an- 
other. I  put  my  decision  upon  the  ground  that  it  is  impos- 
sible for  the  Federal  Court,  in  a  case  like  the  present,  to  make 
a  "final  determination  of  the  controversy,  so  far  as  it  con- 
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cerns  the  party  applying  to  have  the  cause  removed  ;"  and 
on  the  further  ground,  that  the  order  of  the  Court  belov 
transfers  only  the  suit  commenoed  in  the  Court  of  Ordinary, 
in  which  Anna  Peters  is  plaintiff,  and  Thalia  Peters  is  de- 
fendant, which  is  all  that  is  asked  for  by  Thalia,  when  it  is 
impossible  for  the  Federal  Court  to  fully  determine  and  ad- 
judicate Thalia's  rights,  without  having  the  bill  and  answers 
and  all  the  others  parties  who  have  conflicting  liens  upon  the 
fund  before  it. 

Judgment  reversed. 

McCay,  J.,  concurring. 

The  several  Acts  of  Congress,  upon  the  subject  of  the  trang- 
fer  of  cases  from  the  State  Courts  to  the  Federal  Courts,  are 
to  be  construed  in  reference  to  the  jurisdiction  of  the  Federal 
Courts  under  the  Constitution.  These  Courts  have  no  juris- 
diction over  controversies  between  citizens  of  the  same  State. 

The  Act  of  1789  allowed  the  defendant  in  any  case,  in  a 
suit  brought  against  him  in  a  State  Court,  if  he  was  an  alien 
or  a  citizen  of  another,  State  to  transfer  his  case.  But  this 
Act  made  no  provision  for  the  case  of  one  of  several  d^en- 
dants. 

The  Act  of  1867  allows  either  the  plaintiff  or  defendant 
to  remove  the  case  on  complying  with  certain  requisites. 
But  neither  does  this  Act  provide  for  the  case  of  one  of  sev- 
eral defendants  or  plaintiffs.  And  this  for  the  plain  reason 
that  generally  when  a  citizen  of  another  State  is  either  a 
plaintiff  or  defendant,  joined  with  other  plaintiffs  or  defen- 
dants who  live  in  the  State  where  the  suit  is  pending,  his 
rights  are  necessarily  so  blended  with  his  co-platntiff'a  or  co- 
defendant's  rights,  as  that  the  decision  of  them  necessarially 
involves  the  decision  of  a  controversy  between  citizens  of  the 
same  State.  . 

The  very  fact  that  one  is  a  co-defendant  or  co-plaintiff, 
ordinarily  involves  the  idea  that  his  rights  are  so  blended 
with  the  rights  of  his  co-parties  on  the  same  side,  that,  to  do 
justice,  they  mu8t  be  decided  together.    It  sometimeSi  how- 
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ever,  does  happen  that  one  is  a  oo-plaintiff  or  co-defendant, 
under  such  circumstances  as  that  it  is  possible  to  separate  his 
coDtroversy  from  that  of  his  fellows,  so  that  it  can  be  settled 
without  their  presence.  It  was  to  meet  this  case,  a  rare  one, 
that  the  Act  of  1866  was  passed. 

Is  this  such  a  case?  Mrs.  Anna  Peters,  for  herself  and 
child,  applied  to  the  Ordinary  of  Bibb  county  for  a  year's 
support  out  of  the  effects  of  her  deceased  husband,  Mr. 
Peters,  in  the  hands  of  Mr.  Best,  his  administrator.  Notice 
was  given  to  the  admistrator,  and  commissioners  were  ap- 
pointed, and  they  assigned  to  her  $1800  00.  When  this  as- 
signment was  returned  to  the  Ordinary,  Mrs.  Thalia  Peters, 
for  her  two  children,  objected,  and  the  Ordinary  revoked  the 
assignment. 

Mrs.  Anna  Peters  and  child  appealed  to  the  Superior 
Coari,  and  the  case,  to-wit :  Anna  Peters  and  her  child  vs. 
Best,  the  administrator,  and  Thalia  Peters  for  her  two  chil- 
dren, is  there  pending. 

Mrs.  T.  Peters,  as  guardian  and  next  friend  of  her  children, 
makes  the  affidavit  and  motion  to  move  this  appeal  case  to 
the  Circuit  Court  To  this  it  was  replied :  1st.  That  this 
was  not  such  a  case  as  one  of  several  defendants  could 
move.  2d.  That  this  case  had  been  absorbed  in  and  was 
enjoined  by  a  case  in  equity  pending  in  Bibb  Superior  Court, 
to-wit :  A  case  in  favor  of  Thalia  Peters,  in  her  own  right, 
filed  in  the  life-time  of  Peters ;  but,  in  answer  to  which, 
Best,  his  administrator,  had  filed  a  cross-bill  against  Thalia 
Peters  and  her  children,  Anna  Peters  and  her  child,  E.  £. 
Brown,  and  various  other  parties,  alleging  that  the  estate 
conld  not  pay  all  the  claims,  and  praying  that  Court  to  settle 
their  conflicting  interests. 

Were  this  a  motion  to  transfer  to  the  Circuit  Court  the 
case  in  equity  between  Mrs.  Thalia  Peters  and  Best,  the  ad- 
ministrator, I  am  inclined  to  think,  though  I  am  not  clear, 
that  the  motion  ought  to  have  been  granted.  The  filing  of 
the  answer,  including  the  cross-bill  set  up  therein,  in  which 
new  parties  are  introduced  into  the  controversy,  and  who  are 
made  defendants,  but  whose  interests  are  all  antagonistic  to 
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Mrs.  Thalia  Peters,  may  not  so  alter  the  controversy  which 
she  has  with  the  administrator,  as  set  forth  in  her  bill,  as  to 
make  her  other  than  a  sole  plaintiff,  and  such  a  party  as,  by 
the  Act  of  Congress,  may  move  his  case  to  the  Circuit  Court 

But  the  motion,  as  set  forth  in  this  record,  is  not  to  move 
the  bill,  but  the  appeal  cause  from  the  Court  of  Ordinary,  be- 
tween Anna  Peters  and  her  child,  against  the  administrator, 
Best,  to  which  Mrs.  Thalia  Peters,  as  guardian  or  neztfriend 
of  her  children,  has  made  herself  a  party. 

That  is  the  case  described  in  her  motion ;  that  is  the  case 
mentioned  in  her  affidavit,  and  that  is  the  case  transferred  by 
the  order  of  the  Court.  In  my  judgment  that  case  cannol 
be  transferred.  The  controversy  there,  is  in  fact,  between 
Anna  Peters  and  the  administrator. 

If  it  were  to  be  transferred  without  the  administrator,  who 
is  the  principal  defendant,  the  United  States  Court  could  give 
no  judgment  in  the  case  at  all.  Thalia  Peters  only  appears 
in  it  in  the  administrator's  behalf.  The  only  judgment  of  the 
Court  that  can  be  had  in  favor  of  the  plaintiff,  is  a  judgment 
against,  not  Mrs.  Thalia  Peters,  but  against  the  administra- 
tor, and  without  his  presence  as  a  party,  the  rights  of  neither 
Anna  Peters  and  her  child,  nor  Mrs.  Thalia  Peters  and  her 
children  can  be  determined,  since  the  fund  or  property,  in 
reference  to  which  they  are  disputing,  is  legally  under  the 
control  of  the  administrator,  and  may  not  in  fact,  belong  to 
either  of  them,  but  be  wholly  absorbed  in  the  settlement  of 
other  claims.  This  is  so  plain  that  it  is  not  even  pretended^ 
as  I  understand,  by  our  Brother  Warner,  that  the  appeal 
cause  can  be  removed  by  itself.  It  is  concluded  by  him  that 
the  motion  to  move  the  proceeding  to  obtain  a  year's  support, 
carries  with  it  the  bill,  cross-bill  and  the  whole  controversy, 
because  the  cross*bill  sets  up  this  very  suit,  prays  equitable 
conveyance  of  it  and  absorbs  it. 

lam  inclined  to  think,  that  a  motion  to  move  the  bill,  would 
carry  this  case,  because  as  the  bill  now  stands,  this  case  is  in- 
cluded in  and  has  been  absorbed  by  it.  But  I  am  not  able 
to  see  how  a  motion  to  move  this  case  includes  the  bill.  In 
the  bill,  Mrs.  Thalia  Peters  is  the  sole  plaintiff,  and  the  issues 
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of  the  bill  are  varioas,  inclading,  not  only  the  controversy 
with  Mrs.  Anna  Peters,  which  is  this  case,  but  controversies 
with  various  other  persons,  all  of  whom  named,  have  a  right 
to  be  heard,  and  would  be  entitled  to  notice. 

Take  for  instance,  the  Lunatic  Asylum.  You  transfer  a 
case,  to  which  that  Asylum  is  a  party,  to  the  United  States 
Court,  by  a  motion  made  in  another  case  to  which  it  is  not  a 
party,  of  which  it  has  no  notice.  It  seems  to  me  absurd  to 
say,  that  a  motion  in  a  case  at  law,  to-wit :  An  appeal  from 
the  Ofdinary,  can  carry  with  it  a  bill  in  equity,  merely  be- 
cause thati>ill  includes  in  it,  with  other  and  distinct  contro* 
versies,  the  appeal  cause.  On  the  filing  of  the  cross-bill,  this 
appeal  cose,  this  controversy  about  the  year's  support,  was 
transferred  to  the  equitable  side  of  the  Court,  became  one  of 
the  issues  involved  in  the  bill,  and  can  only  be  got  at,  by  a 
motion  made  on  the  equity  side  of  the  Court,  in  that  case. 
It  is  only  in  that  way,  that  the  parties  to  the  bill  can  get 
Dotice  of  the  motion. 

In  the  shape  in  which  this  motion  is  made,  if  it  is  to  affect 
the  bill  and  the  parties  to  it,  you  undertake  to  affect  the 
rights  of  parties  without  notice  to  them.  By  moving  in  a 
case  in  which  they  are  not  parties,  you  cannot  transfer  to  the 
Circuit  Court  a  suit  in  which  they  are  parties. 

It  is  upon  this  ground  I  place  my  concurrence.  It  is  clear 
to  me  that  the  appeal  from  the  Ordinary  cannot  be  trans* 
ferred  to  the  United  States  Court,  for  the  simple  reason  that 
in  the  appeal  case,  Mrs.  Thalia  Peters  is  only  one  of  two  de* 
fendants,  and  neither  her  rights  nor  the  rights  of  Mrs.  Anna 
Peters  can  be  settled  without  the  presence  of  the  administra- 
tor, against  whom  alone  any  judgment  can  be  rendered. 

The  motion  being,  as  I  understand  it,  to  move  that  case, 
and  that  case  only,  and  not  the  bill,  ought  to  have  been  re- 
fused. 

WabneBi  J.|  dissenting. 

It  appears  from  the  record  in  this  case,  that  Mathew  Peters 
and  his  wife,  Thalia  Peters,  were  divorced  by  a  decree  of  the 
Superior  Coartof  the  State  of  New  York,  on  the  17th  of 
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April,  1858y  and  by  the  decree  of  that  Coart,  the  husband^ 
Mathew  PeterSi  was  required  to  pay  the  sum  of  ten  dollars 
per  week  for  the  support  of  his  divorced  wife  and  her  chil- 
dren, which  alimony  is  allied  to  be  due  and  unpaid ;  that 
subsequent  to  the  date  of  this  decree  of  divorce,  Peters  came 
to  this  State  and  married  another  woman,  Mrs.  Anna  Peters, 
and  died,  leaving  Mrs.  Anna  Peters,  his  widow,  and  one 
child.  After  the  death  of  Peters,  Best  became  his  adminis- 
trator. Prior  to  the  death  of  Peters,  Mrs.  Thalia  Peters  filed 
a  bill  to  enforce  the  decree  for  alimony  out  of  his  property  in 
this  State,  which  suit  is  still  pending.  After  the  deatli  oS 
Peters,  Mrs.  Anna  Peters  made  application  to  the  Ordinary 
for  a  year's  support  for  herself  and  child  out  of  the  property 
of  his  estate,  which  application  was  resisted  by  Mrs.  Thalia 
Peters,  and  the  return  of  the  appraisers  allowing  the  same,  was 
set  aside  by  the  Ordinary,  on  the  ground  that  no  provisioa 
was  made  for  the  children  of  Thalia  Peters,  and  that  if  the 
claim  of  Mrs.  Anna  Peters  was  allowed,  it  might  defeat  the 
claim  of  Thalia  Peters  and  her  children  under  the  decree  in 
their  favor  for  alimony.  An  appeal  was  taken  from  the  de- 
cision of  the  Ordinary  to  the  Superior  Court  After  this  de- 
cision of  the  Ordinary,  in  November,  1869,  and  whilst  the 
appeal  was  pending  in  the  Superior  Court,  to-wit :  On  the 
20th  of  December,  1869,  Best,  as  the  administrator  of  Peters, 
filed  his  cross-bill,  under  the  provisions  of  the  Code,  and  ob- 
tained an  injunction  against  Mrs.  Thalia  Peters  and  other  de- 
fendants, in  which  cross-bill  the  facts  brfore  recited  are  fully 
set  forth,  as  well  as  the  respective  claims  of  Mrs.  Thalia  Pe- 
ters and  her  children,  and  the  claims  of  Mrs.  Anna  Peters 
and  her  child,  to  the  property  of  his  intestate,  and  he  also 
alleges  that  he  has  been  notified  by  Mrs.  Anna  Peters'  coua- 
sel  that  she  intends  to  apply  for  a  homestead  out  of  the  prop- 
erty of  his  intestate,  and  that  he  contends  that  she  is  entitled 
to  the  same,  as  well  as  to  a  year's  support  and  dower  out  of 
said  estate,  before  any  debts  due  by  said  estate  should  be  paid. 
It  is  alleged  in  the  cross-bill  that  the  estate  will  he  insol- 
vent as  to  the  allowance  claimed  by  either  of  the  ocmtending 
parties.    And  he  prays  the  direction  of  the  Court :  First,  as 
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to  the  claim  of  said  Thalia  Peters  and  children,  and  the«to^tia 
and  dignity  of  said  judgment,  and  their  rights  under  said 
decree.  Secondly,  as  to  the  rights  of  said  Anna  Peters  and 
her  child,  and  that  the  said  Thalia  Peters  and  her  children, 
and  the  said  Anna  Peters  and  her  child,  be  required  to  prove 
and  be  heard  upon  their  several  claims,  and  that  the  defend- 
ants respectively  be  enjotned  and  restrained  until  the  several 
matters  aforesaid  can  be  fully  settled.  At  this  stage  oi  the 
case  in  the  Court  below,  Mrs.  Thalia  Peters,  one  of  the  de- 
fendants in  the  cross-bill,  petitioned  the  Court  as  a  non-resi- 
dent of  the  State,  to  remove  the  cause  from  the  State  Court  to 
the  Circuit  Court  of  the  United  States,  under  the  provisions 
of  the  Acts  of  Congress  of  1866  and  1867.  The  bill  of  ex- 
ceptions states,  that  the  application  was  made  to  remove  the 
appeal  cause  from  the  Superior  Court,  but  that  appeal  cause, 
as  we  have  seen,  liad  been  included  in  the  cross-bill  and 
made  a  part  thereof  and  was  enjoined,  and  a  motion  to  trans- 
fer that,  would  necessarily  transfer  all  the  proceedings  con- 
nected with  it,  and  such  was  the  legal  effect  of  the  motion. 

The  first  of  these  Acts  of  Congress  provides  for  the  re- 
moval of  the  suit,  when  the  suit  has  been  instituted  or  pros- 
ecuted for  the  puri)ose  of  restraining  or  enjoining  a  non-resi- 
dent defendant ;  or,  if  the  suit  is  one  in  which  there  can  be 
a  final  determination  of  the  controversy  so  fiir  as  it  concerns 
him,  without  the  presence  of  the  other  defendants  as  parties 
in  the  cause;  that  is  to  say,  if  the  non-resident  defendant  is 
restrained  by  an  injunotion^  he  may  remove  the  suit ;  or,  if  the 
suit  is  ooe  iu  which  there  can  be  a  final  determination  of  the 
oootroversy  so  far  as  ooncerns  him,  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause,  then  he  may  re- 
move it  into  the  Circuit  Court.  The  amendatory  Act  of 
1867,  is  much  broader  in  its  terms,  and  provides  that  where 
a  suit  is  now  pending,  or  may  hereafter  be  brought  in  any 
State  Court  in  which  there  is  a  controversy  between  a  citizen 
of  the  State  in  which  the  suit  is  brought  and  a  citizen  of  an- 
other State,  and  the  matter  in  dispute  exceeds  the  sum  of 
five  hundred  dollars,  exclusive  of  costs,  such  citizen  of  an- 
other State,  whether  he  be  plaintiff  or  defendant,  if  he  will 
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make  affidavit,  stating  that  he  has  reason  to  and  does  beliere 
that  from  prejudice  or  local  inflaence,  he  will  not  be  able  to 
obtain  justice  in  such  State  Court,  may,  at  any  time  before 
the  final  hearing  or  trial  of  the  suit,  file  a  petition  in  such 
State  Court  for  the  removal  of  the  suit  into  the  next  Cireuit 
Court  of  the  United  States,  etc.,  and  upon  compliance  with 
the  terms  of  the  Act,  it  is  made  the  duty  of  the  State  Court 
not  to  proceed  any  further  in  said  suit.  These  two  Acts  of 
Congress  are  remedial  statutes,  and  should  receive  a  liberftl 
construction. 

The  argument  that  the  motion  to  remove  only  applied  to 
the  appeal  from  the  Court  of  Ordinary,  is  merely  iedvaied, 
in  view  of  the  facts  in  the  record.     When  the  cro6s4)ill  was 
filed,  it  embraced  all  the  matters  in  controversy  between  the 
parties,  and  the  Court  of  Equity  had  acquired  jurisdiction  of 
them  for  the  purpose  of  adjudicating  the  same,  and  the  whole 
matter  was  before  the  Court  below,  the  cross-bill  and  all  the 
other  proceedings,  involving  the  rights  of  Thalia  Peters,  the 
non-resident  defendant,  who  was  enjoined,  as  well  as  the 
rights  of  Anna  Peters,  who  claimed  her  year's  support,  and 
the  motion  to  remove  was  resisted,  because  the  croes-bill  bad 
been  filed,  and  all  the  matters  in  controversy  between  the 
parties  had  been  merged  in  it,  and  tliat  they  had  been  en- 
joined by  the  Court  from  prosecuting  the  same  until  the 
•final  judgment  of  the  Court  should  be  had  in  r^ard  to  them, 
including  Thalia  Peters'  claim  under  the  New  York  decree, 
as  well  as  Anna  Peters'  claim  to  a  year's  support  out  of  the 
intestate  property  pending  on  the  appeal  in   the  Superior 
Court.    The  rights  of  the  respective  parties  to  the  insolveot 
intestate's  estate,  were  involved  in  that  appeal  which  were 
embraced  in  the  cross-bill,  and  were  to  be  adjudicated  on  the 
final  hearing  thereof,  and  could  not  be  otherwise  adjudicated, 
except  in  the  Court  of  Equity  which  had  taken  jurisdictioQ 
of  the  several  matters  in  controversy  between  the  parties, and 
the  motion  to  remove  that  part  of  the  case,  as  the  same  then 
stood  before  the  Court,  was  for  all  practical  purposes,  as  con- 
templated by  the  Acts  of  Congress,  a  motion  to  remove  the 
whole  case.    Thalia  Peters,  the  non-resident  defendant,  was 
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enjoined  from  prosecuting  her  claim  in  the  other  Courts  of 
the  State,  and  her  rights  to  the  intestate's  property  were  to 
be  finally  adjudicated  on  the  final  hearing  of  the  cross-bilL 
The  motion  to  remove  the  case,  was  a  motion  to  remove  it  as 
it  then  stood  before  the  Court.  And  the  legal  effect  of  al- 
lowing the  motion  was  to  transfer  the  whole  case  to  the  Cir- 
cuit Court,  the  cross-bill  made  it  one  entire  caAc,  so  far,  at 
least,  as  the  rights  of  the  non-resident  defendant,  Thalia 
Peters,  was  concerned,  in  the  intestate's  property.  The  con- 
test between  the  parties  in  the  Court  of  Ordinary,  was  whether 
the  claim  of  Thalia  Peters  should  be  allowed,  or  the  claim  of 
Anna  Peters  should  be  allowed ;  the  allowance  of  either  claim 
would  exhaust  the  intestate's  estate  as  against  the  other 
claimant,  the  estate  being  insolvent,  and  the  decision  of  the 
Court  on  the  cross-bill  filed  by  the  administrator  for  direc- 
tion, will  be  a  final  adjudication  as  to  the  claim  of  Thalia 
Peters  to  be  paid  out  of  the  property  of  the  intestate; 
both  claims  cannot  be  paid.  The  administrator,  in  legal 
contemplation,  represents  both  parties,  so  far  as  their  respeo* 
tive  interests  in  his  intestate's  estate  are  concerned,  and  the 
final  decree  on  the  hearing  of  the  cro&s-bill,  will  be  a  final 
adjudication  of  the  claims  of  the  respective  parties  to  be  paid 
oat  of  the  intestate's  property.  In  my  judgment,  Thalia 
Peters,  the  non-resident  defendant  in  the  cross-bill,  who  had 
been  restrained  by  injunction,  had  a  clear  and  indisputable 
right,  under  the  Acts  of  Congress  of  1866  and  1867,  to  have 
had  her  petition  for  the  removal  of  the  case  granted,  and  that 
thore  was  no  error  in  the  judgment  of  the  Court  below  in 
granting  the  order  for  the  removal  of  the  case  to  the  Circuit 
Court  of  the  United  States. 
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ToMMET  &  Stewart,  plaintiffs  in  error;  vs.  Joshua  Ellis, 

defendant  in  error, 

1.  When  the  plaintiff  in  a  jadgment  has  taken  the  benefit  of  the  bomesieid 
and  exemption  law,  and  thereby  exempted  all  his  property  from  the 
payment  of  his  own  debts,  a  defendant  in  a  jadgment  in  his  favor,  vb« 
has  a  jadgment  against  him  and  another,  which  was  dormant  when  the 
bill  was  Sled,  and  has  since  been  revived,  has  an  equity  springing  oat  of 
the  facts  of  the  case,  which  entitles  him  to  apply  to  the  Gonrt  of  Equity 
to  have  the  jadgment  in  favor  of  the  person  taking  the  benefit  of  the 
homestead  and  exemption  ei\joined  until  the  two  judgments  are  tet-off 
against  each  other ;  and  it  was  error  in  the  Court  below  to  dismus  the 
bill  on  demurrer  for  want  of  equity. 

2.  When  a  general  demurrer  is  filed  to  a  bill,  the  Court  must  decide  apoo 
the  case  made  by  the  bill  without  reference  to  the  answer.    (R.) 

Set-off  in  Equity   .Before  Judge  Gbeen.     Newton  Supe- 
rior Court.     March  Terra,  1870. 

The  bill  of  Tonimey  &  Stewart  against  Ellis  was  filed  on 
the  15th  of  December,  1869,  and  made  this  case:    Tommef 
and  Stewart,  as  partners,  A.  D.  Hammett  and  G.  J.  Orr, 
were  partners  in   the  lumber  business,  under  the  style  of 
Hammett,  Orr  &  Company.     In  the  latter  part  of  1865,  Orr, 
on  behalf  of  said  firm,  contracted  with  Ellis  for  timber  to  be 
delivered  at  their  mill,  to  be  sawed  on  shares.     In  Septem- 
ber, 1866,  Tommey  &  Stewart  bought  out  Orr's  interest  in 
the  mill  and  its  appurtenances,  and  the  assets  of  the  firm, 
agreeing  to  relieve  Orr  from  all  the  liabilities  of  the  fim. 
Then  Hammett  bought  them  out  and  the  mill  firm  was  dis- 
solved.    At  this  time  Ellis  had  not  delivered  any  of  said 
timber;  he  subsequently  delivered  it  to  Hammett  and  be 
used  it  for  his  own  purposes,  failed  to  pay  Ellis  for  it,  and 
left  the  firm  in  Ellis*  debt  therefor.     Ellis  sued  Hammett, 
Orr  &  Company  on  said  contract,  and  obtained  a  judgment 
against  them  in  September,  1869,  for  $162  72   principalf 
$31  76  interest  and  costs,  took  out  a  fi.fa.  and  ordered  it 
levied  upon  the  property  of  said  defendants.     If  either  of 
them  pays  it  the  others  will  have  to  contribute,  and  if  Orr 
pays  it  they  will  have  to  repay  him.     Hammett  is  insolvent. 

On  the  22d  of  March,  1862,  one  Jourdan  obtained  five 
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judgments  against  Ellis,  four  for  $50  00  each,  and  the  other 
for  820  00.  On  the  6th  of  August,  lS62,fi.fast.  were  issued 
on  these  judgments,  but  up  to  the  filing  of  this  bill,  no  entry 
has  heen  made  on  either  of  them  by  any  proper  officer  of  the 
law.  On  the  28th  of  September,  1867,  Jourdan's  adminis- 
tratrix transferred  these  judgments  to  Tommey  &  Stewart. 
On  the  day  last  aforesaid,  they  also  bought  from  her  a  note 
00  Ellis  for  $50  00,  due  the  25th  of  December,  1861,  and 
another  under  seal,  due  the  14th  of  April,  1861 ;  after  buy- 
ing these  judgments  and  notes,  they  were  advised  that  they 
could  not  plead  them  as  a  set-off  to  said  Ellis^  suit,  then  pend- 
ing, and  so  they  allowed  his  judgment  as  aforesaid  to  be 
rendered.  Ellis  had  not  more  property  than  can  be  cov- 
ered by  the  homestead  and  exemption  laws  of  this  State, 
They  have  tried  to  get  him  to  allow  his  judgment  to  be  sat- 
isfied by  crediting  its  amount  on  their  said  claims,  but  he  re- 
fuses. Therefore  they  prayed  an  injunction  against  Ellis 
having  any  levy  made,  and  that  his  fi,  fa,  be  settled  as  they 
had  offered  to  do.  The  Chancellor  sanctioned  the  bill  and 
ordered  the  injunction  to  issue. 

Ellis  answered  that  he  intended  to  enforce  payment  of  his 
demand  from  Orr  only,  that  said  notes  were  barred  by  the 
statute  of  limitations,  and  that  prior  to  the  purchase  of  said 
judgments  and  notes,  he  had  assigned  his  judgment  to  W.  W. 
Clark,  in  payment  of  lawyer^s  fees  due  him.  Upon  this  an- 
swer and  a  general  demurrer,  Ellis  moved  to  dissolve  said 
injunction  and  dismiss  said  bill.  Before  argument  the  bill 
was  amended  by  averring  that  since  the  filing  of  the  bill 
Ellis'  entire  property  had  been  exempted  from  his  debts  un- 
der the  Homestead  Act;  and  that  their  judgments  had  been 
revived  against  Ellis.     This  was  admitted. 

Afler  argument,  tlie  Chancellor  dismissed  the  bill  upon  the 
grounds  that  the  judgments  against  Ellis  were  dormant  when 
said  bill  was  filed ;  there  is  no  mutuality  in  the  demands;  be- 
cause it  did  not  appear  that  Ellis  had  more  property  when 
said  judgments  were  bought. than  he  now  has;  and  because 
Ellis  bad  transferred  bis  judgment  before  its  rendition. 
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John  J,  Floyd,  for  plaintiffs  in  error. 

Clark  &  Pace,  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

The  bill  in  this  case  shows  that  Hammett  is  insolvent  and 
that  Tommej  and  Stewart  had  purchased  Orr's  interest  in 
the  partnership  business,  and  had  given  him  an  obligation  to 
indemnify  him  against  all  the  debts  of  the  company.  Tom- 
mey  and  Stewart  are,  in  fact,  therefore,  the  real  parties  at  in- 
terest, and  the  parties  who  must  pay  the  judgment  in  &vor 
of  Ellis  against  the  firm  of  Hammett,  Orr  &  Company. 

They  averred  in  their  bill  that  they  held  judgments  against 
Ellis  and  another,  for  a  larger  sum  than  the  amount  of  his 
judgment  against  them,  which  were  dormant  when  the  bill 
was  filed,  but  as  is  shown  by  an  amendment  to  the  bill,  had 
been  revived  since  the  original  was  filed.  They 'also  all^ 
that  Ellis  has  taken  the  benefit  of  the  homestead  and  exemp- 
tion law,  which  covers  all  his  property  and  leaves  nothing 
subject  to  the  payment  of  their  judgments  against  him,  and 
that  they  will  be  remediless  if  he  is  permitted  to  enforce  his 
judgment  against  them.  And  they  pray  that  the  one  judg- 
ment may  be  set-off  in  equity  against  the  other,  till  the  judg- 
ment Ellis  holds  against  them  is  satisfied.  The  Judge  granted 
an  injunction,  restraining  Ellis  from  enforcing  his  judgment 
against  the  complainants,  till  further  order.  Ellis  then  filed 
his  answer,  and  set  up  a  sale  of  the  judgment  to  Col.  Clark, 
in  payment  of  fees,  etc.,  and  denied  the  right  of  the  com- 
plainants to  the  relief  sought  A  motion  was  then  made  to 
dissolve  the  injunction,  and  a  general  demurrer  was  filed  to 
the  bill  for  want  of  equity.  On  the  hearing  of  this  motion 
the  Judge  ordered  the  bill  dismissed,  and  upon  that  ruling 
error  is  assigned. 

1.  While  the  facts  do  not  make  a  case  of  legal  set-off,  we 
think  an  equity  springs  out  of  them  which  entitles  the  com- 
plainants to  relief!*  Ellis  is  in  effect  legally  insolvent  when 
he  takes  the  benefit  of  the  homestead  and  exemption  law, 
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which  covers  all  his  property  and  exempts  it  from  the  pay- 
ment of  his  debts.  In  such  case  it  would  be  grossly  inequitable 
and  unjust  to  allow  him  to  enforce  his  judgment  against  the 
complainants,  when  he  will  not  pay  the  judgments  which 
they  hold  against  him,  and  there  is  no  legal  mode  of  com- 
pelling sach  payment. 

2.  Th€  bill  expressly  waives  an  answer,  and  as  the  answer 
in  this  case  sets  up  the  equities  of  a  third  person  against  the 
complainants'  right  to  relief,  the  defendant  should  have  been 
held  to  prove  his  all^ations  on  the  trial.  When  a  general 
demurrer  to  the  whole  bill  for  want  of  equity  is  filed,  the 
Court  must  decide  it  upon  the  case  made  by  the  bill,  and  not 
by  an  examination  of  the  answer. 

Judgment  reversed. 


Thomas  J.  Thornton,  plaintiff  in  error,  V8.  Jesse  Mc- 
Lendon, defendant  in  error. 

Ki  the  evidence  in  the  case  was  insufficient  to  prove  the  insanity  of  the 
plaintiff,  who  was  a  witness  for  him  self,  and  no  rale  of  law  was  viola- 
ted by  the  Court  below,  this  Court  will  not  reverse  the  judgment  re- 
fusing to  grant  a  new  trial. 

If  the  Court  charge  correctly  law  which  was  not  applicable  to  the  case 
made,  but  so  that  the  jury  could  not  thereby  be  mislead,  it  is  no  ground 
for  a  new  trial.     (R.) 

New  Trial  Refused.  Before  Judge  Bigby.  Troup  Su- 
perior Court.     November  Term,  1869. 

Thornton  sued  McLendon  on  an  open  aocount  for  $252  83, 
besides  interest,  running  from  April  14th,  1861^  to  the  let  of 
Janoary,  1865,  all  the  items  of  which  were  for  work  done  in 
a  blacksmith's  shop,  except  $65  00  for  '*  amount  of  Moseley's 
note  retained  by  McLendon."  The  plea  was  the  general 
is^ue. 

At  the  trial  Thornton  was  introduced  as  a  witness  in  his 
own  behalf,  and  asked  to  look  upon  said  aocount  and  state 
whether  it  was  correct.  Defendant's  counlftel  objected  to  his 
statenaents,  unless  he  could  testify  from  personal  knowledge, 
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and  suggested  that  he  should  introdaoe  his  shop  boolu. 
Thornton  testified  that  his  books  were  lost  or  mislaid,  thit 
after  the  war  he  had  drawn  off  his  aooouats  and  thrown  hii 
books  aside.  The  Court  remarked  that  he  could  testify  to 
the  correctness  of  the  account,  if  he  knew  it  of  his  persoDtl 
knowledge,  or  by  McLendon's  admissions.  Thornton  tbeo 
said  he  could  not  and  would  not  testify  to  each  item  of  said 
account,  but  that  he  believed  thev  were  correct,  and  that 
they  were  worth  the  sums  charged  therefor.  Upon  oros^ 
examination  he  said  he  kept  the  books,  charged  work  as  it 
was  reported  to  him  by  his  blacksmith,  saw  some  of  the  work 
done  but  could  not  tell  which  it  was,  that  he  had  made  no 
search  for  his  books,  did  not  know  whether  they  were  lost  or 
not,  and  that  he  could  not  and  would  not  swear  to  any  item 
of  said  account;  that  he  called  on  defendant  for  settlement 
and  no  objection  was  made  to  his  account,  but  it  was  not 
shown  to  defendant,  and  their  settlement  was  postponed  be- 
cause of  cross*demands  between  the  parties.  The  plaintiff 
closed.  Defendant  offered  no  testimony.  The  Court  charged 
as  hereinafter  stated.     The  verdict  was  for  the  defendant 

Plaintiff's  counsel  moved  for  a  new  trial,  upon  the 
grounds  that  the  Court  erred  in  its  charge,  iii  refusing  to  al- 
low plaintiff  to  testify  to  his  account  without  accounting  for 
his  books,  and  because  of  alleged  newly  discovered  evi- 
dence. 

The  Judge  charged  the  jury  that  plaintiff  must  make  oat 
a  prima  facie  case  before  he  could  recover;  stated  to  them 
what  was  necessary  when  one  sought  to  prove  an  account  b? 
his  books;  told  them  that  plaintiff  had  not  tried  to  prove  his 
accounts  by  his  books,  but  by  himself,  and  that  he  must  show 
that  the  work  was  done,  and  that  the  prices  were  reasonable; 
that  he  might  refresh  his  memory  by  looking  to  the  account, 
but  must  swear  that  the  work  was  done  from  his  recollection 
of  it ;  that  if  the  account  was  presented  and  not  objected  to, 
that  made  a  prima  facie  case,  but  the  defendant  must  have 
been  informed  in  some  way  of  the  contents  of  the  account  before 
his  silence  would  be  construed  into  an  admission  of  the  cor- 
rectness of  the  account 
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The  alleged  newly  discovered  evidence  was,  that  plaintiff 
was  insane  at  the  time  he  testified.  In  support  of  this,  plain- 
tiflTs  counsel  presented  the  following  affidavits :  Plaintiff's, 
(made  the  8th  of  December,  1869,  the  day  after  the  trial,)  that 
he  bad  searched  for  his  books  everywhere  where  he  supposed 
they  might  be  before  the  trial,  but  could  not  find  them ;  but 
since  the  trial,  had  found  those  containing  so  much  of  said 
accounts  as  were  in  1861,  1862  and  1863.  Dr.  Little's  affi- 
davit, made  the  31st  of  December,  1869,  that  on  the  27th 
of  December,  1869,  plaintiff  was  confined  to  his  room,  com- 
pletely deranged  in  his  mind,  and  that  he  believed  his  mind 
had  been  impaired  for  months.  His  attorney's  affidavit, 
stating  that  he  had  gone  to  Thornton's  house  before  the  trial, 
and  ''  the  books  were  searched  for "  and  not  found ;  that  he 
was  surprised  at  Thornton's  uncertain  manner  as  a  witness 
at  the  trial,  not  then  supposing  him  deranged ;  that  a  few 
days  after  the  trial  he  called  on  Thornton  on  business,  and 
discovered  that  his  mind  was  deranged,  and  that  the  books 
DOW  found  would  prove  the  most  of  said  account.  The 
Court  refused  a  new  trial  and  tliat  is  assigned  as  error. 

Speeb  &  Spkeb,  for  plaintiff  in  error. 

B.  H.  BiGHAM,  by  Thomas  Whitakeb,  Febbill,  Ham- 
mond &  Bbotheb,  for  defendant. 

By  the  Court — Bbown,  C.  J.,  delivering  the  opinion. 

We  do  not  think  the  charge  of  the  Court  to  the  jury  in 
this  case  violated  any  rule  of  law.  The  counsel  of  plaintiff 
io  error  insists,  that  as  the  books  of  account  were  not  in  evi- 
dence, the  Judge  should  have  said  nothing  about  the  rules 
of  law  governing  the  introduction  of  that  kind  of  evidence. 
It  might  have  been  more  regular  to  have  omitted  the  part  of 
the  charge  which  related  to  the  manner  of  producing  books 
of  account  in  evidence.  But  as  the  question  had  been  made 
as  to  the  introduction  of  copies  of  the  accounts  taken  from 
the  original  books,  and  the  witness  had  testified  from  those 
copies  used  to  refresh  his  memory,  and  as  the  Judge  charged 

VOU  ILL— 18, 
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the  law  as  to  the  introduction  of  such  books  in  evidence  eor- 
rectly,  and  stated  that,  as  the  original  books  were  not  intro- 
duced, the  plaintiff,  as  a  witness,  might  prove  the  acooantbj 
bis  own  testimony,  but  that  he  must  show  that  the  work  wis 
done  and  that  the  prices  charged  were  reasonable,  we  think 
the  case  was  fairly  submitted  to  the  jury,  and  they  could  not 
have  been  mislead  by  the  charge.  We  therefore  refuse  to 
interfere  on  this  ground. 

Did  the  Court  err  in  refusing  to  grant  a  new  trial,  on  ac- 
count of  the  newly  discovered  evidence?  We  think  sot. 
The  main  ground  insisted  upon  was,  that  the  plaintiff  was 
insane  because  he  did  not  swear  as  his  counsel  expected,  and 
would  not  state  of  his  own  knowledge,  that  any  item  in  the 
account,  as  drawn  off  by  him  from  the  book,  was  correct,  and 
that  this  insanity  was  not  discovered  till  after  the  trial.  We 
confess  we  see  no  evidence  of  insanity  in  the  testimonj,  as 
given  in  under  oath  by  the  plaintiff  on  the  trial.  He  stated 
that  he  kept  his  own  books,  and  charged  the  work  done  in 
the  shop  as  it  was  reported  to  him  by  his  blacksmith;  that 
he  saw  some  of  the  work  done  himself,  but  could  not  tell 
which  it  was ;  that,  aft^^r  the  war,  he  had  drawn  off  his  ac- 
counts from  his  books  and  had  thrown  his  books  aside;  that 
he  had  made  no  search  for  them,  and  could  not  tell  whether 
they  were  lost  or  not;  and,  when  asked  if  he  could  specifj 
any  one  item  of  work  done  and  furnished  to  defendant,  as 
charged  in  said  account,  he  answered  that  he  could  not,  and 
would  not  swear  to  any  one  item  in  said  account.  We  think 
^his  looks  much  more  like  the  evidence  of  a  ratiooal,  con- 
scientious witness,  than  an  insane  person.  As  he  did  not  do 
the  work  himself,  and  only  entered  it  on  his  books  as  re- 
ported to  him  by  his  blacksmith,  how  could  he,  as  a  con- 
scientious man,  swear  to  the  correctness  of  any  one  iteiu  of 
his  own  knowledge  ?  He  adds  in  another  part  of  his  testi- 
mony, that  his  mind  had  been  refreshed  from  looking  upon 
the  accounts,  and  he  would  state  from  his  belief  that  the/ 
were  correct,  but  could  not  swear  positively  to  any*  particular 
item. 

But  Dr.  Little  swore  that  on  the  27th  of  Deoendier,  some 


ATLANTA,  JUNE  TERM,  1870.  267 

Thornton  9$,  McLendon. 

twenty  days  after  the  trial,  he  called  to  see  him  and  he  was 
completely  deranged  in  mind ;  and,  on  investigating  his  case, 
he  believes  his  mind  had  been  impaired  for  months.  And  Mr. 
Speer,  his  attorney,  swears  that  a  few  days  after  the  trial,  he 
called  at  his  honse  on  business,  and  discovered  that  his  mind 
was  deranged.  No  witness  who  saw  or  examined  him  at  the 
time  of  the  trial,  or  before  that  time,  swears  to  any  derange- 
ment then  existing.  And  we  are  lead  to  believe  from  the 
testimony  given  in  by  the  party,  that  Dr.  Little  was  mistaken 
as  to  his  situation,  if  he  intended  to  convey  the  impression 
that  he  was  insane  at  the  time  of  the  trial.  We  do  not  think, 
therefore,  that  the  newly  discovered  evidence  of  insanity  was 
sufficient  to  have  changed  the  verdict,  if  anew  trial  had  been 
granted,  and  if  this  evidence  had  been  before  the  jury  on  the 
trial. 

But  it  is  said  there  is  newly  discovered  evidence  as  to  the 
books,  some  of  which  have  since  been  found.  The  difficulty 
oil  this  point  is,  that  there  is  no  evidence  in  the  record,  that 
shows  that  the  plaintiff  had  made  any  search  for  them,  or 
exercised  any  diligence  to  produce  them  on  the  trial.  When 
examined  as  a  witness  he  swears  he  had  not.  And  the  only 
evidence  that  he  had,  is  found  in  his  affidavit  made  a  day  or 
two  after  the  trial.  But  how  does  this  affidavit  help  the 
case?  If  the  affidavits  of  Dr.  Little  and  Mr.  Speer,  are  to 
be  held  sufficient  to  establish  insanity,  when  he  was  sworn 
on  the  trial,  the  same  affidavits  prove  that  he  was  equally 
insane  when  he  made  the  affidavit  a  day  or  two  afterwards ; 
and  we  have  as  much  reason  to  credit  his  first  statement  on 
the  trial,  as  his  subsequent  one  after  the  hearing  of  the  case. 

The  Judge  who  tried  this  case  saw  and  heard  the  witness 
testify,  and  had  a  much  better  opportunity  to  form  a  correct 
conclusion  in  this  matter  than  we  can  possible  have  from  an 
examination  of  the  record,  and,  as  he  was  satisfied  with  the 
verdict,  and  the  case  is  a  very  small  one,  the  contest  being 
about  a  blacksmith's  account  of  less  than  $100  00,  upon  the 
Confederate  basis  during  the  war,  we  will  not  disturb  the 
verdict 

Judgment  affirmed. 
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J.  W.  Clayton  &  Company,  plaintiffs  in  error,  vs.  Camp- 
bell Wallace,  Superintendent  Western  and  Atlantic 
Railroad,  defendant  in  error. 

[Bbowk,  C.  J.,  having  been  of  connsel  in  this  cause  did  not  preside.] 

A  practicing  attorney  in  the  Saperior  Court  of  Fulton  county,  was  selec- 
ted by  the  parties  litigant  in  a  case  pending  in  that  Court,  (the  presid- 
ing Judge  having  been  of  counsel  in  the  case,)  to  preside  on  &e  trUl 
thereof,  as  provided  by  the  240th  section  of  the  Code,  and  after  ^ 
trial  of  the  cause  by  said  pro  tempore  Judge,  a  motion  was  made  ibrs 
new  trial  in  the  case,  a  rule  nisi  to  show  cause  was  granted,  and  a  dtj 
appointed  to  hear  the  motion  for  a  new  trial.  When  the  motion  fors 
new  trial  came  on  to  be  heard,  said  pro  tempore  Judge  refused  to  hetr 
it,  on  the  ground  that  he  had  no  power  to  hear  it,  as,  because  the  pre- 
siding Judge  of  the  Circuit  had  resigned  his  office,  there  was  no  longer 
any  disqualification  existing: 

Mddf  That  the  Superior  Courts  of  this  State  are  created  and  organized 
by  the  Constitution  and  laws  thereof,  and  continue  to  exist,  whether 
Judges  be  appointed  to  preside  therein  or  not;  that  aj?ro  temport 
Judge  selected  under  the  provisions  of  the  Code  for  the  trial  of  a  case, 
may  exercise  all  the  functions  of  a  Judge  of  the  Superior  Court  in  tbst 
case ;  that  his  functions  as  such  pro  tempore  Judge  in  that  case,  con- 
tinue and  extend  to  the  hearing  of  a  motion  for  a  new  trial  in  the  case 
heard  and  tried  before  him  as  such  pro  tempore  Judge,  although  tbe 
presiding  Judge  of  the  Circuit  may  have  resigned  his  office ;  that  suck 
pi*o  tempore  Judge  derives  his  anthority  to  hear  and  determine  that 
special  case  from  the  law,  and  not  from  the  presiding  Judge  of  the 
Circuit,  and  having  acquired  jurisdiction  to  hear  and  determine  the 
case  under  the  law,  his  functions  as  such  pro  tempore  Judge  continoe 
nntil  he  shall  have  heard  and  decided  the  motion  for  a  new  trial  in  that 
case,  notwithstanding  the  presiding  Judge  of  the  Circuit  may  have  re- 
signed his  office  before  the  hearing  of  the  motion  for  a  new  trial ;  and 
that  it  was  error  for  sud  pro  tempore  Judge  to  refuse  to  hear  and  de- 
termine the  motion  for  a  new  trial  upon  the  statement  of  facts  contained 
in  the  record. 

New  Trial.  Judge  pro  hoc  vice.  Bill  of  Exceptions.  Be- 
fore Honorable  John  (jollier,  presiding  by  consent.  Ful- 
ton County.     Chambers.     February,  1870. 

J.  W.  Clayton  &  Company  sued  Wallace^  as  Superinten- 
dent of  the  Western  and  Atlantic  Railroad^  for  the  non- 
delivery of  certain  corn  entrusted  to  said  Western  and  Atlan- 
tic Railroad;  as  a  common-carrier.  Judge  Pope  being  of  ooun- 
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sel  for  plaintiffi,  the  parties  agreed  that  the  Honorable  John 
Collier^  a  practising  attorney  of  said  Court,  where  said  suit 
was  pending,  should  preside  therein  and  '^  exercise  all  the 
functions  of  a  Judge,  and  to  the  extent  of  granting  or  refus- 
ing a  new  trial,  signing  and  certifying  bills  of  exceptions,  or 
doing  any  other  act  which  the  Honorable  John  D.  Pope 
might  do  if  he  were  to  preside  in  said  case."  It  was  further 
agreed  that  the  verdict  in  this  case  should  control  certain 
other  specified  cases. 

A  trial  was  had  before  Judge  Collier,  selected  as  above, 
and  resulted  in  a  verdict  for  the  defendant  A  brief  of  the 
evidence  was  agreed  upon,  and  a  motion  for  a  new  trial  was 
made  by  plaintiffs,  on  the  grounds  that  the  verdict  was 
strongly  against  the  weight  of  the  evidence,  and  because  of 
an  alleged  error  iu  the  charge  to  the  jury.  This  motion 
was  set  down  for  hearing  before  Judge  Collier,  in  Chambers, 
on  the  21st  of  February,  1870.  Before  that  time  Judge  Pope 
resigned,  and  at  that  time  no  successor  had  been  appointed. 

When  the  time  for  hearing  arrived,  Judge  Collier  refused 
to  bear  and  decide  the  motion,  upon  the  ground  that  Judge 
Pope  having  resigned,  he.  Collier,  had  no  power  to  hear  and 
determine  said  motion.  Plaintiffs'  attorneys  thereupon  sued 
out  their  bill  of  exceptions,  setting  forth  all  the  evidence, 
rulings  and  charges  in  the  trial  l)elow,  and  had  the  same  signed 
and  certified  by  Judge  Collier  in  the  usual  form.  Under 
the  usual  mandate  the  entire  record  came  here  with  said  bill 
of  exceptions.  The  only  error  assigned  in  the  bill  of  excep- 
tions was  the  refusal  to  hear  and  determine  said  motion  for 
a  new  trial.  When  the  cause  was  called  here,  counsel  for 
defendant  in  erroi^  moved  to  dismiss  the  writ  of  error,  upon 
the  ground  that  mandamus  was  the  only  remedy  for  said  re- 
fusal, and  nothing  else  was  complained  of.  This  motion 
was  overruled. 

Pending  the  argument,  counsel  for  defendant  were  com- 
menting upon  the  evidence,  (which  had  not  been  read,)  and 
insisting  that  no  damage  was  done  to  the  plaintifis,  because 
there  was  no  merit  in  the  motion  for  a  new  trial,  when  coun-> 
eel  for  plaintiflb  in  error  insisted  that  defendant's  counsel 
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were  oat  of  order.  After  argument  upon  the  point,  the 
Court  beld|  that  while  they  had  the  right  to  look  iato  the 
evidenoe  and  saj  whether  the  motion  for  new  trial  should  be 
grantedi  (even  if  Judge  Collier  had  erred  in  refusing  to  de- 
cide upon  the  motion,)  and  might  hear  suggestions  from  de- 
fendant's counsel,  as  amdci  euricBy  on  the  evidenoe  and  chaige 
of  the  Court,  counsel  for  defendant  had  no  right  to  argue  that 
pointy  and  confined  them  to  the  argument  of  the  refusal  to 
dedde  upon  the  motion  for  a  new  trial. 

J.  D.  Pope.  LocHBAifE  &  Cxjlrke,  for  plaintifls  in 
error,  cited  :  Irwin's  Code,  section  240 ;  39th  Greorgia  Be- 
ports,  361 ;  17th,  126. 

L.  R  Bleckley,  (by  the  Reporteb,)  P.  L.  Mynatt,  for 
defendant. 

Wabneb,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  was  the  refusal  of  the  pro  tempore  Judge  to  hear 
and  decide  the  motion  for  a  new  trial.     The  Superior  Courts 
of  this  State  are  created  and  organized  by  the  Constit4ition 
and  laws  thereof,  and  continue  to  exist,  whether  Judges  be 
appointed  to  preside  therein  or  not.     A  pro  tempore  Judge 
selected  under  the  provisions  of  the  Code  for  the  trial  of  a 
case,  may  exercise  off  the  JunctioJis  of  a  Judge  of  the  Supe- 
rior Cburttn  that  ease:    Code,  240;  Henderson  vs.  Pape^ 
39th  Greorgia  Reports,  361.    In  such  cases,  the  functions  of 
such  pro  tempore  Judge  extend  to  the  hearing  of  a  motion 
for  a  new  trial  in  the  case  heard  and  tried  T)efore  him  as  such 
pro  tempore  Judge,  although  the  presiding  Judge  of  the  Cir- 
cuit may  have  resigned  his  office  before  the  hearing  of  that 
motion  ;  the  hearing  and  deciding  the  motion  for  a  new  trial, 
IS  a  part  of  the  trial  of  that  ease;  such  pro  tempore  Judge  de- 
rives his  authority  to  hear  and  detennine  that  special  case 
from  the  public  law  of  the  State,  and  not  from  tlie  presiding 
Judge  of  the  Circuit,  and  having  acquired  jurisdicstion  to 
hear  and  determine  the  case  under  the  public  law  of  the 
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State,  his  fttnctiona  as  such  pro  tempore  Judge  oontinue  until 
he  shall  have  heard  and  decided  the  motion  for  a  new  trial 
in  that  case,  notwithstanding  the  presiding  Judge  of  the  Cir- 
cait  may  have  resigned  his  office  before  the  hearing  of  that 
motion.  In  our  judgment,  it  was  error  for  said  pro  tempore 
Judge  to  refuse  to  hear  and  determine  the  motion  for  a  new 
trial,  upon  the  statement  of  facts  contained  in  the  record. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Thaddeus  H.   Morris,  plaintiff  in  error,  vs.  Frances 

Morris,  defendant  in  error. 

Where  a  bill  was  filed  by  a  motber  seventy-six  years  of  age  against  ber 
son,  to  set  aside  a  settlement  of  a  case  pending  in  Court  between  tbe 
parties: 

Bdd,  That  as  a  general  rale,  a  Court  of  Eqaity  will  not  interfere  to  set 
aside  a  settlement  of  a  fraudnlent  transaction  of  one  of  tbe  parties, 
when  tbe  party  defrauded  bad  full  knowledge  of  all  tbe  facts  at  tbe 
time  of  the  settlement,  and  tbe  parties  making  it  occupied  tbe  samo 
relatire  position  to  each  other  as  to  capacity  and  condition ;  yet,  when 
it  appears  that  there  was  great  inequality,  arising  from  old  age,  mental 
incapacity,  undue  influence,  and  tbe  relative  condition  of  tbe  contracting 
parties,  a  Court  of  Equity  will  interfere  to  grant  relief,  and  that  the 
allegatioos  in  complainant's  bill  make  such  a  case  as  entitles  her  to 
have  the  alleged  settlement  set  aside,  and  that  tbe  demurrer  to  tbe  bill 
was  properly  overruled.  ^ 

Equity.  Estoppel.  Before  Judge  Kirby.  Floyd  Su- 
perior Court.    July  Adjourned  Term,  1869. 

The  bill  of  Frances  Morris  made  the  following  case :  She 
is  a  widow  seventy-seven  years  old,  infirm  and  poor.  Wil- 
liam ^orriSy  her  husband,  died  in  1867,  leaving  an  estate 
worth  $30,000  OOj  and  her  and  seven  children  as  his  heirs. 
His  son,  Samuel  A.  Morris,  became  his  administrator,  sold 
and  disposed  of  his  estate,  but  refused  to  pay  to  these  heirs 
their  distributive  shares.  She  and  the  heirs  sued  him  to 
compel  such  distribution;  the  war  suspended  the  suit;  the 
papen  were  lost  and  nothing  was  done  in  it  since  the  war. 
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Though  she  was  in  want  and  living  on  charity^  the  adnaiius- 
trator  has  oontinuouslj  &iled  to  respond  to  her  demand  of 
at  least  part  of  her  share.  While  thus  situated,  Thaddeos 
H.  Morris,  her  son  and  one  of  said  heirs,  requested  her  to 
make  a  power  of  attorney  authorizing  him  to  settle  with  said 
administrator  for  her  said  shore.  She  having  confidence  in 
him,  agreed  to  give  him  the  power  of  attorney,  and  asked 
him  to  prepare  it  for  her  signature.  He  had  drawn  up  an 
absolute  deed  of  gift,  conveying  from  her  to  him  all  she 
owned,  in  trust  for  his  three  minor  children.  She  could  not 
read,  did  not  hear  it  read,  but  supposing  it  was  such  power  of 
attorney,  signed  it  and  delivered  it  to  him. 

With  this  deed,  on  the  1st  of  April,  1866,  T.  H.  Morris 
went  to  the  administrator  and  entered  into  a  pretended  com- 
promise of  her  said  claim,  whereby  he,  T.  H.  Morris,  ac- 
quired an  unimproved  lot  in  Rome,  (fully  described,)  the  same 
being  conveyed  to  him  as  such  trustee,  by  said  administra- 
tor, and  released  the  administrator  from  all  liability  for  her 
said  share;  that  her  share  was  worth  three  times  as  much  as 
said  lot.  Having  discovered  this  fraud,  she  filed  her  bill  to 
January  term,  1867,  against  said  T.  H.  Morris,  to  cancel  said 
deed  and  for  other  relief.  Before  he  had  answered  the  bill, 
he  represented  to  her  that  it  would  pecuniarily  ruin  him  and 
his  family,  and  disgrace  him  and  his  children,  and  said  that 
he  alone  of  her  children  cared  for  her,  and  promised  to  pay 
all  costs  and  her  attorneys  fees,  and  furnish  her  a  home,  food 
and  clothing  suitable  for  her  during  her  life,  and  with  means 
to  visit  her  children,  upon  condition  that  she  would  dismiss 
said  bill.  Overcome  by  his  entreaty  and  such  promises,  she 
consented  to  dismiss  the  bill,  and  gave  him  some  writing  on 
the  subject.  Her  attorneys  dismissed  the  bill  at  defendant's 
costs,  took  his  notes  for  their  fees  and  gave  up  her  notes  to  her. 

He  fiiils  to  support  or  clothe  her,  etc.,  though  he  gets  the 
rent  of  said  lot.  She  prayed  for  a  cancellation  of  said  agree- 
ments, that  T.  H.  Morris  be  compelled  to  convey  said  lot  to 
her,  and  to  pay  her  what  else  he  may  have  received  on  ac- 
count of  her  said  shf^  of  said  estate,  eta 

This  bill  was  demurred  to  upon  the  grounds  that  it  was 
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only  a  breach  of  trust  and  the  remedy  is  at  law.  The  Court 
overruled  the  demurrer  and  ordered  the  defendant  to  answer. 
That  IB  assigned  as  error. 

Alexander  &  Wright,  for  plaintiff  in  error,  said  the 
settlement  of  the  first  bill  estopped  complainant :  Ham  vs. 
Hamilton,  29th  Ga.  B.,  40. 

Wright  &  Alexander,  for  defendant,  replied  that  the 
settlement  was  fraudulent :  Story's  Eq.  Juris.,  234  to  239  ; 
Irwin's  Code,  sees.  3122  and  2000. 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  \b  in  overruling  the  demurrer  to  the  complainant's 
bill.  As  a  general  rule.  Courts  of  Equity  will  not  inter- 
fere to  set  aside  a  settlement  of  a  fraudulent  transaction  of 
one  of  the  parties,  when  the  party  defrauded  had  full  know- 
ledge of  all  the  facts  at  the  time  of  the  settlement,  and  the 
parties  making  it  occupied  the  same  relative  position  to  each 
other,  as  to  capacity  and  condition,  as  was  ruled  by  this 
Court  in  Hcaa  vs.  HamiUon,  29th  Georgia  Reports,  40.  But 
where  it  appears  that  there  was  great  inequality  between  the 
parties  making  the  settlement,  arising  from  old  age,  want  of 
mental  capacity,  undue  influence,  and  the  relative  condition 
of  the  contracting  parties  to  each  other,  a  Court  of  Equity 
will  interfere  and  grant  relief,  upon  a  proper  case  being  made 
for  that  purpose.  In  our  judgment,  the  allegations  in  com- 
plainant's bill  makes  such  a  case  as  entitles  her  to  have  the 
alleged  settlement  set  aside,  and  that  the  general  demurrer  to 
the  biU  for  want  of  equity  was  properly  overruled. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Michael  Fbickb^  plaintifiT  in  error,  vs,  Archibau)  Mil- 
ler, defendant  in  error. 

The  officers  of  a  company  in  the  Confederate  service,  purchased  a  hone 
for  Miller,  a  member  of  the  company,  to  ride  into  service,  from  Pricks, 
the  plaintiff.  Miller  died,  and  the  officers  turned  over  the  horse  to  the 
defendant,  who  was  the  father  of  the  deceased,  who  sold  him  for  more 
than  the  officers  gave  Fricks  for  him.  Fricks,  in  1866,  sued  the  officers 
for  the  price  of  the  horse,  and  obtained  judgment  for  the  amount  The 
defendant  in  the  judgment  then  referred  the  plaintiff* s  attorney  to 
Miller,  the  present  defendant,  as  the  person  who  was  to  pay  the  jod^ 
ment.  He  admitted  his  liability,  and  gave  the  note  now  sued  on,  in 
payment  of  the  judgment,  with  the  understanding  that  if  the  Legisla- 
ture passed  any  law  *'  killing  old  debts,"  he  was  to  have  the  same  bea- 
efit  as  if  the  note  had  not  been  given  by  him : 

Held,  That  the  satisfaction  of  the  judgment  against  the  officers,  wis  a 
anfficient  consideration  to  support  the  note,  which  is  the  foandatioa  ot 
this  action,  and  that  no  Act  passed  by  the  Legislature  would  have  re- 
lieved the  defendant  if  no  note  had  been  given,  and  he  is,  therefore, 
liable. 

When  a  suit  was  brought  since  the  war  in  the  Courts  of  this  State,  recog- 
nized by  the  Government  of  the  United  States,  it  was  the  defendant's 
duty  to  appear  and  make  his  defense ;  and  if  he  failed  to  do  so,  and 
permitted  judgment  to  go  against  him  upon  a  note,  the  consideration 
of  which  was  illegal,  he  will  not  aflerward  be  heard  to  deny  the  validi- 
ty of  the  judgment,  unless  he  can  show  that  there  was  fraud,  illegality 
or  error  of  law  in  obtaining  the  judgment  If  he  wished  to  set  up  the 
illegality  of  the  consideration,  he  should  have  done  so  on  the  trial, 
prior  to  the  judgment. 

Constitutional  Law.  Before  Judge  Parbott.  Gordon  Su- 
perior Court.    April  Term,  1870. 

The  facts  of  this  case  are  fully  stated  in  the  conearring 
opinion  of  Judge  Warner,  [q.  v.]  The  Court  charged  the 
jury  the  constitutional  provision  as  to  debts  made  to  aid  the 
rebellion,  and  said  if  the  note  were  given  in  lieu  of  an  old 
judgment,  it  was  a  novation  and  plaintiff  should  recover,  but 
if  it  was  i^reed  that  defendant  was  to  have  the  bene6t  of  any 
subsequent  legislation  which  might  be  made,  the  jury  should 
find  for  the  defendant,  otherwise  the  defendant  would  be  de- 
frauded. (The  evidence  was,  that  when  Miller  made  the 
note  he  hesitated  because  of  a  desire  to  avail  himself  of  any 
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legislation  affecting  old  debts,  and  Fricks  said  that  he  sup- 
posed that  the  giving  of  a  note  would  not  change  his  rights 
in  that  regard,  and  then  the  note  was  given.) 

The  jury  foand  for  the  defendant.  Plaintiff  moved  for  a 
Dew  trial  upon  the  grounds  that  the  latter  part  of  the  charge 
was  erroneous  and  the  verdict  was  contrary  to  law  and  the 
evidence.     The  refusal  of  a  new  trial  is  assigned  as  error. 

Cantbell  and  Kikeb.  D.  A.  Walker,  for  plaintiff  in 
error. 

WiuJAM  H.  Dabney  for  defendant  in  error. 

By  the  Court. — Browi^,  C.  J.,  delivering  the  opinion. 

The  judgment  against  Collins  and  the  other  officers  was 
obtained  in  1866,  after  the  Courts  of  this  State,  recognized 
by  the  Government  of  the  United  States,  had  been  opened, 
in  which  the  defendants  would  have  been  heard  to  set  up  the 
illegality  of  the  consideration  of  the  note.  If  they  desired 
to  defend  on  that  ground,  it  was  their  duty  to  make  the  de- 
fence before  judgment.  Having  failed  to  do  so,  we  think  they 
are  not  now  entitled  to  go  behind  the  judgment  to  allege 
the  illegality  of  the  consideration  of  the  contract,  and  that 
they  could  only  have  opened  it  within  twelve  months  after 
the  ailoption  of  our  present  constitution,  for  iraud,  illegality, 
or  error  of  law,  in  procuring  the  judgment. 

If  the  suit  had  been  brought  in  the  Courts  during  the 
war  upon  such  a  note,  and  judgment  had  been  rendered  upon 
it,  we  are  not  prepared  to  say  the  same  rule  would  apply. 
The  Courts  as  then  organized  would  not  have  heard  such  a 
defense,  as  they  would  have  been  bound  to  hold  the  con- 
sideration a  l^al  one:  and  in  such  a  case,  we  think  the  de- 
fendant might  have  moved  to  open  the  judgment,  at  any 
time  before  the  expiration  of  the  year,  aftier  the  adoption  of 
the  Constitution,  for  the  purpose  of  showing  the  illegality  of 
the  consideration.  But  no  such  reason  applies  where  the 
suit  was  brought  in  the  Courts  since  the  war,  as  no  such  rule 
of  poblic  poltqy  then  excluded  the  defense. 
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We  hold  that  the  jadgment  against  Collins  and  others, 

which  it  was  the  doty  of  Miller,  the  defendant,  to  pay,  is  t 

sufScient  consideration  to  support  the  note,  given  in  pay- 

ment  of  it,  which  is  the  foundation  of  the  present  actioD. 

But  it  is  insisted  that  Miller  gave  the  note  with  the  ao- 

derstanding  that  he  was  to  have  the  benefit  of  any  action  of 

the  legislature  '^  killing  old  debts."     Admit  this,  and  we  do 

not  see  how  he  is  benefitted,  as  there  is  no  such  Act  killing 

the  judgment'  for  which  he  gave  this  note,  unless  it  were 

attacked  within  the  year,  for  fraud,  illegality  or  error  of  law, 

in  procuring  it.     If  the  defendants  intended  to  rely  upon  tbe 

illegality  of  the  original  contract,  they  should  have  done  so 

at  the  proper  time  and  in  the  proper  form. 
Judgment  reversed. 

McCay  J.,  concurred,  but  furnished  no  opinion. 

Wabneb,  J.,  concurring. 

This  was  a  suit  on  a  promissory  note  made  by  the  defend- 
ants on  the  4th  of  November,  1866,  for  $175  00,  due  tbe 
Ist  of  August,  after  date.     It  appears  from  the  evidence  in 
the  record,  that  in  the  year  1862,  Captain  Collins  and  others, 
purchased  a  horse  of  the  plaintiff  for  the  defendant's  son  to 
ride  as  a  member  of  a  cavalry  company  in  the  late  war,  and 
gave  their  note  for  the  horse,  that  the  plaintiff  knew  for 
what  purpose  the  horse  was  purchased,  that  the  defendant's 
son  died,  and  after  his  death,  the  horse  was  turned  over  to 
the  defendant,  who  sold  him  for  more  than  the  plaintiff  got 
for  him.     After  the  war,  the  plaintiff  sued  Collins  and  the 
other  makers  of  the  note  given  for  the  horse,  and  obtained 
judgment  thereon   in   1866.    The  note  now  sued  on,  was 
given  by  the  defendant  in  payment  of  that  judgment  to  the 
plaintiff,  and  the  question  is,  whether  that  judgment  consti- 
tuted a  legal  and  valid  consideration  for  the  note,  or  in  othei 
words,  whether  the  defendant  can  be  allowed  to  go  behind 
that  judgment,  and  show  that  the  consideration  on  which  it 
was  founded  was  illegal,  as  a  defense  to  the  note  given  to  the 
plaintiff  therefor.    Judgments  are  the  sentence  of  the  law, 
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pronoanoed  by  the  Court,  upon  the  matter  oontained  in  the 
record.    Final  judgments  are  such  as  at  once  put  an  end  to 
the  action,  by  declaring  that  the  plaintiff  has  either  entitled 
himaelf,  or  has  not,  to  recover  the  remedy  he  sues  for :    3  BI. 
Com.,  305,  307.    The  3519th  section  of  the  Code  declares, 
that  the  judgment  of  a  Court  of  competent  jurisdiction,  is 
condurive  between  parties  and  privies,  as  to  the  facts  which 
it  decides,  until  reversed  or  set  aside.    The  judgment  of  a 
Court  of  competent  jurisdiction  cannot  be  collaterally  at« 
tacked  in  any  other  Court,  for  irregularity,  but  shall  be  taken 
and  held  as  a  valid  judgment,  until  it  is  reversed  or  set  aside, 
and  such  judgment  cannot  be  set  aside,  either  in  a  Court  of 
law  or  equity,  unless  it  be  for  iraud,  accident  or  mistake,  or 
the  acts  of  the  adverse  party,  unmixed  with  the  negligence, 
or  fault  of  the  party  complaining.  Code :  3636,  3537.     The 
defendants  in  that  judgment  do  not  complain  of  it,  and  if 
they  did,  it  would  be  conduaive  upon  them  as  to  any  defense 
which  they  bad  the  opportunity  to  make  prior  to  the  rendi- 
tion of  the  judgment  against  them.    The  17th  section  of  the 
5th  article  of  the  Constitution  of  1868  relates  to  contracts 
made  in  aid  of  the  rebellion,  which  have  not  been  reduced 
to  judgment,  and  points  out  the  mode  of  defense  to  suits  on 
such  contracts,  but  has  no  application  to  judgments.    It  is 
true  that  the  Code  declares,  that  a  contract  of  record  is  one 
which  has  been  declared  and  adjudicated  by  a  Court  having 
jurisdiction,  or  which  is  entered  of  record,  in  obedience  to, 
or  in  carrying  out  the  judgment  of  a  Court,  section  2674, 
but  it  is,  nevertheless,  a  judgment  of  the  Court,  with  all  the 
elements,  qualities  and  attributes  of  a  judgment,  and  as  such 
is  not  embraced  or  contemplated  as  one  of  that  class  of  con* 
tracts  8|)ecifiod  in  the  17th  section  of  the  5  th  article  of  the 
Constitution  of  1868.    This  is  the  more  apparent  from  the 
fact   that  the  5th  section  of  tlie  11th  article  of  that  same 
Constitution  declares,  that  ''all  rights,  privileges  and  immun- 
ities which  may  have  vested  in,  or  accrued  to  any  person, 
under  any  decree,  judgment,  or  order  of  any  Court,  sitting 
u    this    State  under  the  laws  then  of  force  and  operation 
.herein,  and  recc^nized  by  the  people  as  a  Court  of  compe* 
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tent  jurisdiction,  since  the  19th  of  January,  1861|  shall  be 
held  inviolaie  by  all  the  Courts  of  this  State,  unless  atta£kd 
for  fraud,  or  unless  otherwise  declared  invalid  by  or  icoord- 
ing  to  this  Constitution/^  The  6th  section  of  the  lltb  uti- 
cle  of  that  same  Constitution  provides  for  the  settiog  aside 
and  vacating  said  judgments  for  fraud,  illegality  or  error  of 
law,  in  obtaining  the  same,  provided,  the  motion  or  applb- 
tion,  be  made  for  that  purpose,  in  twelve  months  from  the 
adoption  of  the  Constitution.  The  judgment  of  the  pUio* 
tiff  against  the  defendants  therein,  for  which  the  defendut 
gave  his  note,  was  a  valid,  subsisting  judgment,  and  consti- 
tuted a  legal  and  valid  consideration  for  the  note,  and  the  de- 
fendant cannot  go  behind  that  judgment  and  show  that  it 
was  founded  on  an  ill^al  consideration  as  a  defense  to  tbe 
note  given  by  him  to  the  plaintiff  in  payment  of  that  jadg- 
ment,  the  more  especially  as  it  appears  from  the  evidence  in 
the  record,  that  he  received  the  horse  for  which  the  origioal 
note  was  given,  and  sold  him  for  more  than  the  plaintiff  got 
for  him.  In  my  judgment,  the  Court  below  erred  in  over- 
ruling the  motion  for  a  new  trial  in  this  case. 


James  T.  Dili.ard,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

If  a  man  ask  a  female,  in  her  presence,  withoat  proTocation,  '^  to  go  b> 
bed  with  him,''  intending  thereby  to  propose  illegal  sexual  inteTcoin«< 
he  is  guilty  of  usiog  obscene  and  ralgar  language  in  the  presence  of  & 
female,  under  section  4306  of  the  Revised  Code  of  Georgia, 

Criminal  Law.  Obeoene  Language.  Before  hip 
Andrews.    Oglethorpe  County.    January,  1870. 

Dillard  was  charged  before  a  Justice  of  the  Peace  with 
having  '^  used  obscene  and  vulgar  language  in  the  presencei 
of  a  female,  without  provocation,"  in  that  '*  without  provo* 
cation"  he  ^' asked  Mary  S.  Sanders  (the  wife  of  Williani  H. 
Sanders),  to  go  to  bed  with  him,  the  said  James  T.  Dillard 
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ftod  said  to  her^  at  the  same  time,  that  she  was  ^'a  God* 
damned  liar/'  Waiving  indictment  by  a  grand  jury,  Dillard 
\ra9  tried  and  found  guilty.  What  the  evidence  was  does 
not  appear.  It  was  said  in  argument  that  when  Dillard 
asked  her  to  ^' go  to  bed"  with  him  she  called  her  husband 
and  told  him  of  it  in  Dillard's  presence^  and  then  he  used  the 
other  words.  Dillard's  counsel  moved  to  arrest  judgment 
apon  the  ground  that  said  words,  as  charged,  were  not  "  ob- 
scene and  vulgar  language,"  as  is  contemplated  and  made 
peual  by  section  4306  of  the  Revised  Code  of  Georgia.  The 
Justice  overruled  the  motion  and  fined  Dillard  $100  and 
costs,  and  ordered  him  to  jail  for  three  months  if  the  fine 
and  costs  were  not  paid.  Without  a  formal  oertioran^  by 
coosenty  the  motion  in  arrest  of  judgment  was  submitted  to 
Judge  Andrews  for  revision  and  reversal.  He  affirmed  the 
decision  of  the  Justice,  and  that  is  assigned  as  error. 

J.  D.  Matthews  for  plaintifi^  in  error,  cited  Revised 
Code,  section  4,  as  to  construction  of  Statutes.  As  to  the 
meaDing  of  ^'obscene  and  vulgar:"  2  Ch.  Criminal  Laws, 
19,20,21;  1  Swann's  (Tenn.)  R.,  42;  19  Harris' (Penn.) 
R.,416;  17  Mass.,  336;  Whar.  Cr.  L.,  Par.  351,  2548;  1 
Bisb.  Cr.  L.,  Par.  379. 

W.  G.  Johnson,  for  the  State,  as  to  the  meaning  of  ob- 
flceae  and  vulgar,  cited  Webster's  Dictionary;  Trench  on 
Words,  58  to  71;  Schlegel's  Lectures  on  Literature,  7; 
Johnson's  Eng.  Classics,  title,  Bucaccio  Bono  L.  Dia;  4 
Bl.  Com.,  64  and  66,  and  Notes ;  3  Wharton's  Cr.  L.,  sec. 
2400 ;  1  Bbh.  Cr.  L.,  sec.  379 ;  3  St.  Trials,  519 ;  3  Bur- 
n)W8, 1438;  1  Bus.  on  Cr.,  326 ;  Bou.  L.  Die.  "Indecency  :'* 
1  Swann  (Tenn.)  R.,  42 ;  17  Mass.  R.,  336 ;  20  Peck,  216, 
217;  7  Harris'  (19  Penn.)  R.,  412 ;  and  said  the  judgment 
ought  not  to  be  arrested,  because  the  jury  found  Dillard 
guilty,  they  being  judges  of  the  law  and  fact. 
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McCay,  J. 

There  was  no  indictment  in  this  case.  The  defendant, 
rather  than  await  his  trial  before  the  Superior  Coart,  waived 
indictment^  and  even  a  written  accusation,  and  demanding  a 
jury,  was  tried  under  the  Act  of  1868,  on  the  proo£  His 
only  ground  of  defense  is  that  the  words  proven  are  not  ob- 
scene and  vulgar  words,  in  the  sense  of  section  4306  of  the 
Code. 

We  cannot  think  that  the  Legislature  was  aiming  solely  st 
the  word8f  without  reference  to  the  thoughts  or  idea  the  words 
are  intended  to  convey.  There  is  not  a  single  word  in  the 
language,  however  course,  low  or  vulgar,  that  may  not  be 
and  is  not  oflen  used  to  convey  proper  and  decent  ideas,  and 
it  is  a  mawkish  and  really  an  indelicate  and  immodest  sensi- 
tiveness that  blushes  at  a  word  which  may  be  used  obscenely, 
but  which  the  occasion  and  the  context  shows  not  to  be 
so  used.  Words  get  their  point  and  meaning  almost  entirely 
from  the  time,  place,  circumstances  and  intent  with  which 
they  are  used,  and  it  seems  to  us  a  very  unfair  interpretation 
of  this  clause  of  the  Code  to  say,  that  it  is  directed  simply 
against  the  use  of  certain  words  which  are  by  common  cod- 
sent  banished  from  decent  society.  If  there  are  any  sodi 
words  in  our  language  they  are  very  few,  and  as  we  have 
said,  even  they  are  only  obscene  and  vulgar  accordingly  as 
they  convey  obscene  and  vulgar  ideas. 

This  statute  does  not  stand  upon  the  footing  of  statutes 
against  public  indecency.  Its  object  is  not  to  keep  pure  the 
public  morals.  It  is  to  be  found  in  that  chapter  of  the  Code 
which  punishes  private  wrongs,  and  forms  a  part  of  the  same 
clause  which  makes  it  a  penal  offence  to  use  opprobrious  and 
abusive  language  to  another.  It  is  intended  to  protect  fe- 
males from  insult;  to  furnish  to  the  friends  of  a  female 
whose  modesty  has  been  unlawfully  shocked,  or  whose  feel- 
ings have  been  wounded,  by  the  use  in  her  presenoe  of  ob- 
scene and  vulgar  language,  some  other  remedy  than  that 
which  nature  dictates,  to*wit,  club  law.  And  the  statute  is 
to  be  construed  and  understood  in  the  light  of  its  olject. 
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What  higher  insult  to  a  virtuous  woman  can  be  conceived  of 
than  the  language  used  in  this  case? 

It  is  in  our  judgment  not  only  obscene  and  vulgar  in  the 
idea  which  it  conveys  and  in  the  insult  which  it  includes, 
but,  we  must  say,  that  the  very  terms  used  are  obscene  and 
vulgar.  It  is  not  even  wrapped  up  in  decent  words.  It 
would  be  a  coarse  and  vulgar  phrase  among  vicious  and 
vulgar  people.  It  is  not  only  obscene  and  vulgar  in  the 
thought  it  suggestti,  but  it  is  obscene  and  vulgar  in  the 
words  used  to  suggest  them. 

We  think  Justice  Young  was  right,  and  we  affirm  the 
judgment  of  Judge  Andrews  in  refusing  to  sustain  the 
eeriiorarL 

Warner,  J.,  concurring. 

The  4306th  section  of  the  Code  declares  that  ^'any  person 
who  shall,  without  provocation,  use  to  or  of  another  and  in 
his  presence  opprobrious  words  or  abusive  language  tending 
to  cause  a  breach  of  the  }>eace,  or  who  shall,  in  like  manner^ 
use  obscene  and  vulgar  language  in  the  presence  of  a  female, 
shall  be  guilty  of  a  misdemeanor  and  on  conviction  be  pun- 
ished,'^ etc.  The  following  words,  spoken  by  the  defendant 
to,  and  in  the  presence  of  a  female,  without  provocation, 
"Will  you  go  to  bed  with  me?"  was  obscene  and  vulgar 
language  within  the  meaning  of  the  statute.  The  intention 
of  the  defendant  who  used  the  language,  and  the  purpose  for 
which  he  used  it  when  addressed  to  a  female,  constitutes  the 
offense;  and  the  language  used  by  the  defendant,  with  the 
intention  and  for  the  purpose  for  which  he  used  it,  when  ad- 
dressed to  Mrs.  Sanders,  a  married  lady,  was  both  obscene 
and  vulgar,  and  such,  in  my  judgment,  is  the  fiiir  interpreta- 
tion to  be  given  to  the  language.  The  intention  of  the  de- 
fendant in  using  the  language,  as  well  as  ihe  jmrpote  for 
whidi  he  used  it,  necessarily  makes  it  both  obscene  and  vul- 
gar on  bis  part,  when  addressed  to  any  decent  female,  and  he 
should  not  be  allowed  to  protect  himself  under  the  mere  form 
of  words  osed  by  him,  when  he  intended  to  convey  by  the 
use  of  them  an  obscene  and  vulgar  proposition. 

Vot.  xu— 19. 


282        SUPfiEME  OOUBT  OF  GEORGIA. 

Dilkrd  rt.  The  State  of 

Bbown,  C.  J,j  ooncarring. 

I  ooncar  in  the  jadgment  of  the  Court  in  this  case,  bat 
not  opon  the  groandy  nor  for  the  reasons  given  by  the  ma- 
jority. The  record  shows  that  the  defendant  was  arraigned 
for  the  opprobrioos  and  abosive  language,  as  well  as  for  the 
language  held  by  the  majority  of  the  Court  to  be  obscene  and 

vulgar.    To  say  to  another,  *'you  are  a  God  d ^n  liar,'' 

has  I  believe,  been  uniformly  held  to  be  opprobrious  lan- 
guage, tending  to  a  breach  uf  the  peace,  and  is  clearly  with- 
in the  letter  of  the  statute. 

But  the  language  ''go  to  bed  with  me''  is  in  itself  neither 
obscene  nor  vulgar,  and  has  never  before  been  so  held  in  an? 
Court,  so  far  as  I  know  or  believe.  Taken  in  connection  with  the 
surrounding  circumstances  in  this  case,  the  conclusion  is  very 
natural,  that  the  defendant  intended  this  as  a  proposition  to 
violate  chastity.  And  there  would  be  no  difficuUjr  in  maio- 
taining  an  indictment  upon  it,  for  making  such  a  proposi- 
tion, if  that  were  made  criminal  by  the  statute*  But  I  am 
aware  of  no  provision  in  the  Penal  Code  making  it  crimiDal 
to  submit  such  a  proposition  if  nothing  more  is  done.  And 
as  I  am  bound  to  construe  criminal  statutes  ^tridly^  and  as 
there  is  nothing  obscene  or  vulgar  in  the  language  itself, 
though  it  makes  a  proposition  that  ought,  in  my  opinion,  to 
be  criminal,  I  do  no  not  feel  at  liberty  to  embrace  it  by  con- 
struction. 

Till  a  very  recent  period  I  recollect  no  law  of  this  State 
making  it  criminal  to  use  obscene  or  vulgar  langm^  in 
presence  of  a  female.  In  the  passage  of  this  law,  the  Legis- 
lature has  taken  a  step  in  the  right  direction.  But  I  do  not 
think  it  the  proper  province  of  the  Courts  to  extend  this 
penal  statute,  by  forbidden  rules  of  construction,  so  as  to 
embrace  offenses  against  morality  decency,  or  good  breeding, 
which  the  Legislature  has  not  thought  proper  to  embrace. 
If  that  authority  should  pass  an  Act  making  all  such  ffo- 
positions  criminal,  I  shall  take  great  pleasure  in  executing  it, 
while  I  remain  upon  the  Bench.  But  I  do  not  feel  that  I 
possess  that  power  as  a  Judge. 
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Bemedial  statutes  goverDing  civil  rights  are  to  be  construed 
liberally,  as  the  majority  of  this  Court  construe  this  statute, 
so  as  to  suppress  the  mischief  and  advance  the  remedy.  But 
I  am  taught  by  all  the  books  that  no  such  rule  prevails  in 
the  construction  of  penal  statutes;  and  I  think  it  impossible 
to  sustain  the  judgment  of  the  majority  of  the  Court  in  this 
case,  placing  it  upon  the  ground  where  they  place  it,  without 
the  application  of  a  rule  of  liberal  construction,  to  this  penal 
enactment. 

When  we  apply  the  strict  rules  required  in  the  construc- 
tion of  penal  laws  to  this  statute,  I  think  it  very  clear  that 
language,  to  be  indictable  under  it,  must  be  obscene  and  vul- 
gar in  its  ordinary  acceptation,  and  must  convey  an  obscene 
and  vulgar  idea ;  and  it  is  not  sufficient  to  sustain  the  in- 
dictment that  language  decent  in  itself,  conveys  in  the  par- 
ticular case  an  obscene  and  vulgar  idea.  The  rule  as  already 
stated  would  be  different  if  the  statute  were  a  remedial  one, 
applicable  to  civil  cases. 

I  am  unable  to  view  this  decision  of  the  majority  of  the 
Court,  in  any  other  light  than  that  it  is  legislation  by  con- 
struction, making  that  criminal  which  is  not  criminal  under 
the  statute,  when  construed  by  well-known  and  authoritative 
roles.  While  I  agree  that  the  legislation  of  my  brethren  in 
this  case  may  be  very  good  legislation,  I  do  not  feel  at 
liberty  to  participate  in  it,  as  that  authority  belongs  to 
another  department  of  the  government. 


George  S.  Rives,  plaintiff  in  error,  va.  Charity  Law- 
rence, defendant  in  error. 

Where  A  has  knowledge  that  B,  a  female,  expects  to  attend  an  adminis- 
trator's sale  to  purchase  a  tract  of  land,  and  he  and  a  relative  of  hers, 
at  her  request,  promise  to  call  for  her  at  the  hotel  and  accompany  her 
to  the  sale,  and  he  fails  to  do  so,  but  tells  her  relative  and  friendi  before, 
and  at  the  time  the  land  is  exposed  to  sale,  that  instead  of  going  for 
her,  he  will  bid  off  the  land  for  her,  and  her  relative  having  received 
this  assarance,  does  not  go  for  her ;  and  A  bids  off  the  land,  and  tells 
several  persons  immediately  afterwards  that  he  bid  it  off  for  her : 
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HMi  That  it  is  a  fraud  upon  her  rights  for  him  to  take  the  title  io  hit 
own  name,  and  refuse,  on  her  offer  to  comply  with  the  terms  of  the 
sale,  to  convey  it  to  her.  In  such  case  the  law  raises  an  implied  tnst 
in  her  favor,  and  a  Court  of  Equity  will,  on  her  offer  to  comply  fnlty 
with  the  terms  of  the  sale  and  save  him  harmless,  compel  him  to  se- 
cept  the  indemnity,  and  execute  a  deed  to  her  for  the  land,  or  hold  itia 
trust  for  her  benefit.     In  such  case  the  statute  of  frauds  does  not  applj. 

Statute  of  Frauds.  Resulting  Trusts.  Before  Judge  An- 
drews.    Hancock  Superior  Court.     April  Term,  1870. 

This  was  a  bill  bj  Mrs.  Lawrence  praying  that  Eircs 
should  be  declared  her  trustee  for  certain  land  which  he 
claimed  adversely  to  her,  because  of  certain  faicts  averred  by 
her,  and  which  are  fully  reported  in  the  opinion.  She  and 
two  other  witnesses  testified  to  the  facts  as  charged,  and  an* 
other  witness  testified  that  at  and  just  afcer  the  sale,  he  pro- 
posed to  buy  the  property  from  Rives,  and  he  said  he  ooald 
not  sell  it  because  he  had  bought  it  for  Mi's.  Lawrence. 
Here  the  complainant's  counsel  rested  the  cause. 

Defendant's  counsel  then  moved  to  dismiss  the  bill,  apoo 
the  ground  that  there  was  no  equity  in  it  which  entitled  her 
to  relief.  This  was  overruled.  Rives  then  testifying,  flatly 
contradicted  all  that  complainant  and  her  witnesses  had  tes- 
tified to,  said  he  had  not  seen  her  nor  had  any  arrangement 
with  her  until  after  he  had  bought  the  land  for  himself,  and 
then  offered  to  rent  or  sell  it  to  her,  and  that  she  did  go  in 
as  his  tenant.  To  support  this,  he  testified  to  certain  con- 
versations had  with  her  brother,  as  to  buying  or  renting  the 
land,  and  Rives'  sou  testified  also  to  said  conversations.  On 
the  other  hand,  her  brother  denied  having  such  convensa- 
tions,  and  she  testified  that  she  took  possession  by  Rives' 
permission,  but  not  as  his  tenant  but  in  pursuance  of  his 
agreement  to  buy  the  land  for  her.  It  appeared  that  they 
were  relatives  by  consanguinity,  that  Rives  bought  the  land 
at  $750  00,  and  offered  to  let  her  have  it  for  $1,500  00. 

The  Judge  charged  the  jury  that  if  her  version  was  true, 
she  should  recover,  but  if  Rives'  was,  she  should  not,  and 
that  the  burden  was  upon  her  to  satisfy  the  jury  by  a  pre- 
ponderance of  evidence  on  her  side,  explained  the  nature  of 
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resulting  trusts,  and  further  charged,  as  is  recited  hereinafter. 
The  jury  found  for  complainant.  Rives'  counsel  moved 
to  set  aside  the  verdict,  upon  the  grounds  hereinader  stated  ; 
that  motioQ  was  overruled,  and  it  was  decreed  that  upon 
payment  to  him  of  the  original  bid  and  interest,  he  should 
hold  said  title  in  trust  for  complainant.  Rives  sued  out  a 
writ  of  error,  averring  that  the  Court  erred,  Ist,  In  not  dis- 
missing the  bill ;  2<1,  In  charging  that  the  case  made  by  com- 
plainant was  not  within  the  Statute  of  Frauds;  3d,  In 
charging  that  "  trusts  under  such  cases  as  the  present  would 
result  without  any  contract,"  and  "  trusts  are  creatures  of 
equitf  not  depending  on  contracts ;"  4th,  In  placing  this  case 
on  the  same  principles  with  a  class  of  cases  wholly  different 
in  principle  from  this  case;  5th,  In  charging  ^Mn  the  pre- 
sent case,  if  the  case  required,  the  Court  would  charge,  that 
if  Kives  used  any  device  or  trick  to  keep  complainant  from 
bidding  and  bid  the  property  off  for  himself,  such  fraud 
would,  by  law,  make  him  a  trustee  in  equity,  if  complainant 
should  so  elect;  but  this  case  not  requiring  to  be  put  on  that 
ground  only,  I  am  clearly  of  opinion  that  if  complainant's 
version  of  the  transaction  be  true,  she  has  a  right  to  elect 
that  Rives  be  considered  her  trustee  as  to  the  property  pur- 
chased and  mentioned  in  the  pleadings,  because  it  appears  by 
her  evidence,  if  believed.  Rives  promised  with  her  brother 
to  send  for  her  when  the  bidding  should  come  off,  that  when 
it  did  come  off  defendant  agreed  with  said  brother  that  it 
would  be  unnecessary  to  send  for  her,  and  that  defendant,  at 
request  of  said  brother,  promised  to  bid  off  said  land  for  her, 
that  he  did  so  bid  it  off  and  afterwards  admitted  that  he  had 
bid  it  off  for  her,  and  would  make  her  title  to  said  land ;" 
6th,  la  charging  that  ''  Rives,  by  bidding  off  said  land  for 
complainant,  constituted  himself  her  agent,  whether  he  agreed 
to  be  such  or  not,  if  she  chose  to  ratify  such  agency,  which 
she  afterwards  did,  if  the  evidence  introduced  by  her  is  to  be 
believed,  and  upon  payment  of  the  purchase-money  by  her, 
Kives  should  be  held  as  trustee  of  said  land  for  her ;"  7th, 
In  not  setting  aside  the  verdict  upon  the  motion  to  arrest  the 
judgment 
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Toombs  &  DuBose,  George  F,  Pierce,  Jr.,  C.  W.  Dr- 
BosE,  for  plaintiff  in  error. 

Linton  Stephens,  William  Reese,  for  defendant. 

By  the  Churt — ^Bbown,  C.  J.,  delivering  the  opinion. 

The  jury  having  found  for  the  complainant  in  the  Court 
below,  who  is  defendant  in  error  in  this  Court,  we  are  to  accept 
the  charges  made  in  her  bill  and  the  evidence  on  her  side  as  the 
true  statement  of  the  case,  which  is  substantially  as  follows: 
The  complainant  was  a  widow,  and  on  the  sale  day  in  De- 
cember,  1868,  in  the  town  of  Eatonton,  a  tract  of  land  held 
by  her  husband  at  the  time  of  his  death,  undar  a  parol  gift  fiom 
his  father,  was  exposed  to  sale  by  the  administrator  of  David 
L.  Lawrence,  the  father  of  complainant's  said  husband.    Mis. 
Lawrence,  the  complainant,  attended  on  the  day  of  sale  for  the 
purpose  of  bidding  for  the  land,  prepared  to  comply  with 
the  terms  of  sale.      At  the  hotel  she  met  the  defendant, 
Rives,  and  her  relative,  David    L.  Lawrence.     She  told 
them  she  had  come  to  bid  for  the  land,  and  requested  them 
to  come  to  the  hotel  and  let  her  know  when  it  was  exposed 
for  sale.     This  they  promised  to  do,  and  to  aGcompany  her 
to  the  place  of  sale,  as  she  expressed  a  wish  to  be  present  at 
the  bidding.    She  remained  at  the  hotel,  relying  on  them  to 
come  for  her ;  but  they  did  not  come.     About  ten  minatea 
before  the  sale  commenced,  Lawrence   met   Rives  in  the 
street,  and  said,  it  would  be  improper,  he  thought,  for  Mrs. 
Lawrence  to  appear  in  the  large  crowd,  as  a  bidder;  and  re- 
marked that,  if  he.  Rives,  would  bid  off  the  land  for  her, 
it  would  be  unnecessary  to  go  to  the  hotel  after  her,  and  that 
he,  Lawrence,  would  not  go  for  her,  if  Rives  would  agree 
to  bid  it  off  for  her.     Rives  agreed  that  it  would  be  im- 
proper for  her  to  appear  at  the  sale,  in  the  large  crowd,  and 
that,  instead  of  going  to  the  hotel  after  her,  he  would  bid 
off  the  land  for  her.     And  when  iH'e  crier  announced  the 
land  for  sale,  Lawrence  again  approache<l  Rives,  and  asked 
him  if  he  would  bid  off  the  land  for  Mrs.  Lawrence^  instead 
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of  going  to  the  hotel  for  her,  and  he  replied  he  woald.  And 
iramediately  after  the  sale  he  told  several  persons  he  had  bid 
it  off  for  Mrs.  Lawrence.  On  the  same  daj,  Mrs.  Lawrence, 
the  complainant  in  the  bill,  saw  the  defendant,  Rives,  and 
informed  him,  she  expected  to  take  the  land  and  was  pre- 
pared to  comply  with  the  bid.  He  replied,  it  was  too  late 
then  to  attend  to  the  business,  but  he  would  come  to  her  house 
next  Thursday  and  stay  till  Sunday,  and  they  would  fix  it 
all  up.  He  did  not  go  as  he  promised,  and,  afterwards, 
denied  that  he  purchased  the  land  for  her,  or  as  her  agent. 
He  took  the  title  in  his  own  name,  and  refused  to  transfer  it 
to  her,  on  her  offer  to  comply  with  the  terms  of  the  sale  and 
save  him  harmless. 

Upon  this  state  of  facts,  the  jury  found  for  the  complain- 
ant, and  the  Court  decreed  that,  upon  her  paying  over  to  the 
defendant  the  amount  bid  by  him  for  the  land  and  interest 
thereon,  according  to  the  terms  of  the  sale,  he,  the  defendant, 
should  hold  said  land  as  her  trustee  for  her  use  and  benefit. 
Upon  this  decree  and  the  charge  of  the  Court  on  the  trial, 
error  is  assigned,  on  the  ground  that  the  contract,  if  any  ex- 
isted, was  for  the  purchase  of  land,  and  was  not  in  writing 
signed  by  the  party  to  be  charged  therewith,  and  that  the 
ag<ency  was  expressly  denied  by  the  defendant.  And  it  is 
claimed  that  the  case  falls  within  the  statute  of  frauds. 

The  counsel  in  this  Court  reviewed  with  much  learning 
and  ability  the  authorities  on  both  sides  of  the  question. 
But  we  do  not  find  it  nec««sary  to  follow  them  in  this  re- 
view. We  think  the  right  of  recovery  in  this  case  results 
from  the  fraudulent  conduct  of  Rives,  the  defendant,  and  that 
the  statute  of  frauds  has  no  application. 

In  section  3116  of  the  Revised  Code  fraud  is  said  to  be 
actual  or  constructive.  **  Actual  fraud  consists  in  any  kind 
of  artifice  by  which  another  is  deceived.  Constructive  fraud 
consists  in  any  act  of  omission  or  commission  contrary  to  legal 
or  equitable  duty,  trust  or  confidence  justly  reposed,  which  is 
contrary  to  good  conscience  and  operates  to  the  injury  of 
another."  '*  Whenever  the  circumstances  are  such  that  the 
person  taking  the  legal  estate,  either  from  fraud  or  otherwise, 
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can  not  enjoy  the  beneficial  interest,  without  violating  some 
established  principle  of  equity,  the  Court  will  declare  him  a 
trustee  for  the  person  beneficially  entitled,  if  such  peraoo 
has  not  waived  his  right  by  subsequent  ratification  or 
long  acquiescence :"  Revised  Code,  section  3138.  In  other 
words,  the  law  in  such  case  implies  a  trust,  and  holds  the 
person  having  the  legal  title  to  be  a  trustee  for  the  person 
beneficially  interested.  "  Implied  trusts  are  such  as  are  in- 
ferred by  law  from  the  nature  of  the  transaction,  or  the  con- 
duct of  the  parties :''  Revised  Code,  section  2283.  A  tmst 
is  implied  ''  where,  from  any  frauds  one  person  obtains  the 
title  to  property  which  rightly  should  belong  to  another:'' 
Revised  Code,  section  2290. 

We  think  the  facts  in  this  case,  as  found  by  the  jury,  show 
that  Rives  resorted  to  artifice  to  deceive  Mrs.  Lawrence  and 
her  friends,  and  that  he  violated  the  confidence  which  she 
reposed  in  him,  when  he  failed  to  go  for  her  himself  and 
prevented  her  relative  from  informing  her  of  the  time  of 
sale  and  enabling  her  to  be  present  to  bid,  by  professing  to 
act  as  her  agent  in  bidding  ofi^  the  land.  If  he  had  kept  his 
promise  and  had  gone  and  accompanied  her  to  the  place  of 
sale,  when  the  property  was  about  to  be  exposed  at  public 
outcry,  or  if  he  had  informed  her  relative,  Mr.  Lawrence, 
that  he  should  bid  for  himself,  she  would  have  been  present, 
and  would  no  doubt  have  bid  off  the  land  herself,  or  have 
made  him  pay  higher  for  it.  By  professing  to  act  for  her, 
he  kept  her  away,  and  he  can  not  now,  by  denying  the 
agency,  take  the  benefit  of  this  fraudulent  act,  and  protect 
himself  by  the  statutes  of  frauds.  He  has  by  artifice  and 
deception  obtained  the  legal  title  to  property  of  which  he 
can  not  enjoy  the  beneficial  interest,  without  violating  well 
established  principles  of  natural  as  well  as  legal  equity,  and 
the  law  assigns  him  the  position  of  trustee  for  the  benefit 
of  the  injured  party. 

Was  parol  evidence  admissible  to  establish  the  title  of  the 
complainant?  We  think  the  Code  settles  this  question. 
Section  2291  declares  that,  "  in  all  cases  where  a  trost  is 
sought  to  be  implied  the  Court  may  hear  parol  evidence  of 
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the  nature  of  the  transactioD  or  the  eircumstancefi,  or  conduct 
of  the  parties,  either  to  imply  or  rebut  a  trust/'  Here  an 
implied  trust  was  sought  to  be  established  on  account  of  the 
frcmd  of  the  defendant,  and  we  are  satisfied  parol  evidence 
was  admissible  for  that  purposa  The  jury  in  effect  found 
that  the  fraud  had  been  committed,  and  that  the  implied 
trust  existed,  and  we  will  not  disturb  their  verdict. 
Judgment  affirmed. 


William  F.  Hill,  plaintiff  in  error,  vs.  T.  B.  Goolsby, 

defendant  in  error. 

I.  A  tenant  will  not  be  permitted  to  dispute  the  title  of  bis  landlord. 
And  after  tbe  relation  of  landlord  and  tenant  is  established,  the  ten- 
ant's sayings,  while  in  possession  of  the  premises  rented,  that  he  has 
purchased  them  from  the  landlord,  are  not  admissible  to  prove  a  con- 
tract of  purchase  in  defense  of  a  suit  brought  by  the  landlord  to  re- 
cover rent  for  the  use  of  the  premises. 

I.  While  this  Court  is  not  well  satisfied  with  the  charge  of  the  Court  be- 
lov  on  the  gronnd  that  in  summing  up  the  evidence  to  the  jury,  he  put 
the  testimony  of  the  plainttff  more  prominently  before  them  than  the 
defendant's  side  of  the  case,  we  will  not  order  a  new  trial,  as  we  are 
satisfied  the  verdict  was  right  and  that  substantial  justice  has  been 
done  between  the  parties. 

Use  and  Occupation.  Before  Judge  Andrews.  Wilkes 
Superior  Court.     February,  1870. 

Goolsby  sued  Hill  for  $900  00  for  the  use  and  occupation 
f  certain  land  during  1866,  1867,  1868. 

That  the  land  was  Groolsby's,  and  that  Hill  had  occupied 
t  daring  1864  and  1865  as  Goolsby^s  tenant,  and  had  occu- 
ied  it  daring  1866^  1867  and  1868,  was  not  controverted. 
tor  was  there  any  controversy  as  to  the  value  of  the  prem- 
ies for  rent,  such  as  is  important  here. 

Hill's  defense  was  that  Goolsby  had  sold  him  the  land  in 
le  latter  part  of  1865,  and  that  since  then  he  occupied  as 
archaser.  As  to  this,  the  evidence  was  substantially  as  fol- 
»ws :     Hill  agreed  to  pay  Goolsby  forty  bales  of  cotton,  and 
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(Joolsby  agreed  to  make  him  title  to  the  land  whea  the  cot- 
ton was  paid.  This  contract  was  reduced  to  writing,  and 
left  with  a  third  partj,  with  the  understanding  that  the  par- 
ties would  meet  next  morning,  each  would  stamp  his  part  of 
the  contract,  and  deliver  the  papers.  Hill  the  next  moming, 
before  the  exchange  of  papers,  went  to  said  third  party  and 
notified  him  not  to  deliver  his  bond,  saying  he  worid  not  be 
bound  thereby.  The  papers  were  never  delivered.  Hill  re- 
mained in  possession,  Goolsby  dunned  him  for  payment  of 
the  cotton,  never  for  rent,  and  Groolsby  spoke  of  him  as  hav- 
ing bought  his  land  and  refusing  to  pay  for  it.  At  the  end 
of  1868  Hill  abandoned  the  premises  and  Qoolsby  retook 
possession.  Hill's  counsel,  not  content  with  what  he  testified 
to  as  to  the  character  in  which  he  held  the  premises,  sooght 
to  prove  by  others  that  Hill  said  while  in  poasessiooi  but  in 
the  absence  of  Ooolsby,  that  he  was  in  as  purchaser.  This 
evidence  was  rejected.  It  was  admitted  that  Hill  bad  paid 
nothing  on  the  purchase  set  up,  nor  had  paid  any  rent  for 
said  three  years.  The  written  papers  were  not  iutrodaeed  as 
evidence. 

The  Court  charged  the  jury  that  if  Hill  voluntarily  aban- 
doned the  land,  without  giving  Goolsby  notice  or  requiring 
him  to  make  the  title  at  the  end  of  said  three  years,  and 
without  paying  for  the  land,  he  might  be  held  Imble  for  rent. 
If  Hill  went  to  said  third  party  the  morning  after  the  papers 
were  signed  and  told  him  he  would  no  longer  be  bonnd  by 
the  contract,  that  was  conduct  from  which  the  jury  might 
infer  a  rescision  of  the  contract  of  purchase,  and  that  he 
afterwards  held  as  tenant  of  Goolsby,  and  became  liable  to 
pay  rent. 

The  jury  found  for  plaintiff  for  $750  00  and  costs.     Hi 
moved  for  a  new  trial,  upon  the  ground  that  the  Court  e 
in  rejecting  his  said  sayings,  and  in  each  part  of  said  chai 
and  because  the  verdict  was  contrary  to  law  and  evide 
The  Court  refused  a  new  trial,  and  that  is  assigned  as 
on  said  grounds. 

JoHK  C.  Rebd,  for  plaintiff  in  error. 
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J.  D.  Matthews,  for  defendant. 

By  the  Court — ^Bbown,  C.  J.,  delivering  the  opinion. 

The  evidence  was  in  conflict  in  this  case,  on  the  question 
vphether  Hill,  the  defendant,  held  the  premises  for  the  three 
years  for  which  rent  was  claimed  as  tenant,  or  whether  he 
held  aader  a  contract  of  purchase.  As  the  jury  found  for 
the  plaintiff,  we  see  no  reason  for  setting  aside  the  verdict, 
unless  it  is  necessary  to  do  so  on  account  of  some  material 
error  committed  by  the  Court  on  the  trial,  affecting  the 
rights  of  the  defendant. 

The  first  ground  of  error  assigned,  is  the  refusal  of  the 
Coart  to  permit  the  sayings  of  Hill,  the  defendant,  while  he 
was  in  possession  of  the  premises,  to  go  to  the  jury,  to  show 
that  he  held  under  a  contract  of  purchase,  and  not  as  tenant* 
\Ve  see  no  error  in  this.  The  record  shows  that  immediately 
before  the  three  years  in  question,  Hill  occupied  the  place  as 
tenant  of  Goolsby,  the  plaintiff,  and  it  is  not  pretended  that 
he  Iml  left  the  possession  of  the  premises,  but  it  is  very  evi- 
ient  that  the  possession  was  continued.  The  legal  presumption 
i-S  therefore,  that  the  relation  of  landlord  and  tenant  still  exis- 
teil,  and  that  the  tenancy  continued  from  year  to  year.  And 
If  Hill,  the  defendant,  claimed  that  the  relation  had  ceased, 
ind  that  he  held  as  purchaser,  and  not  as  tenant,  the  bur-* 
len  was  upon  him  to  prove  the  contract  of  purchase  by  sat* 
^factory  evidence.  And  we  hold  that  his  own  sayings,  while 
n  ]x)S9e8sion  of  the  premises,  which  he  had  rented  from  the 
'laintiff,  were  inadmissible  as  evidence  to  establish  that  fact. 
Fhe  well  known  rule  of  law  applies,  that  the  tenant  shall 
mt  dispute  the  title  of  his  landlord.  And,  as  the  presump- 
ioD  of  law  was,  till  the  contrary  was  shown,  that  Hill  was 
riiolsby's  tenant,  he  can  not  establish  the  change  of  the  re- 
ation  to  that  of  purchaser  by  his  own  sayings  made  in  the 
ibsence  of  the  plaintiff. 

2.  We  are  not  well  satisfied  with  the  charge  of  the  Court 
>eIow  to  the  jury.  Too  much  prominence  is  given  to  cer- 
ain  parts  of  plaintiff's  evidence,  while  the  defendant's  evi- 
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dence  in  conflict  with  it  is  kept  in  the  background  If  the 
justice  and  equity  of  the  finding  were  doubtful,  we  should 
feel  it  our  duty  to  grant  a  new  trial  on  this  ground.  But 
we  are  fully  satisfied  that  substantial  justice  is  done  between 
the  parties.  Hill  had  the  use  of  Goolsby's  plantatian  for 
three  years,  for  which  he  does  not  pretend  he  has  paid  him  a 
single  dollar.  The  jury  have  found  that  he  pay  the  value 
of  the  premises  for  the  time  he  used  them.  He  objects  be- 
cause the  proceeding  is  against  him  as  tenant  and  not  ss 
purchaser. 

The  evidence  against  the  purchase  seems  to  preponderate. 
Indeed,  Mr.  Hill  hiraself,  when  upon  the  stand  as  a  witness, 
did  not  pretend  to  say  that  there  was  in  fact  a  written  con- 
tract of  purchase.  If  the  writing?,  placed  in  the  hands  of  a 
third  person,  had  been  executed  by  delivering  and  pladng 
upon  them  the  proper  stamps,  why  did  he  not  produce  them! 
If  they  were  in  his  possession  it  was  easy  for  him  to  do  ». 
If  in  the  possession  of  the  other  party  he  could  have  com- 
pelled their  production  by  the  proper  notice.  And  if  still  in 
the  hands  of  the  third  party,  they  could  have  been  brooght 
in  by  a  eubpcma  duces  tecum.  No  eflbrt  is  made  by  the  d^ 
fendant  to  produce  this  highest  and  best  evidence,  whick 
would  have  established  his  theory  of  the  case,  if  it  ever  had 
a  legal  existence.  He  says  plaintiff  treated  him  as  a  pur- 
chaser, and  asked  him  for  the  payment ;  but  he  does  not 
say  the  written  contract  for  the  purchase  was  fully  executed 
and  delivered,  or  that  he  considered  himself  bound  by  it 

Judgment  affirmed. 
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Catherine  M.  Blow,  plaintiff  in  error,  vs,  Ada  C.  White 

executrix,  defendant  in  error. 

When  t  note  was  giren  in  Januarji  1866,  for  Confederate  treasury  notes 
loaned,  the  jorj  may  adjust  the  equities  between  the  parties  under  the 
Ordinance  of  1865,  though  it  may  not  be  distinctly  given  in  charge. 
There  is  nothing  in  this  case  to  distinguish  it  from  other  like  cases  de- 
cided by  this  Court. 

Where  suit  on  a  note  was  brought  in  the  short  form,  with  a  copy  of  the 
note  attached  to  the  petition : 

Held,  It  was  not  necessary  to  copy  the  note  in  the  bill  of  exceptions ;  it 
was  sufficient  to  refer  to  it  as  the  note  sued  upon.  (R.  See  end  of 
Report. ) 

Scaling  Ordinance.  Confederate  Currency,  Bill  of  Ex- 
ceptions. Before  Judge  Robenson.  Jones  Superior  Court. 
October  Term,  1869. 

Blow  sued  Ada   C.    White,  as  executrix  of  Joseph  C. 
White,  upon  Joseph  C.  White's  promissory  note  for  $4,000, 
made  on  the  5th  of  January,  1865,  due  the  Ist  of  January, 
1866,  and   ''  payable  in  the  currency  of  the  country  when 
due.'*     There  was  a  plea  of  the  loss  of  property  by  the  war, 
under  the  Relief  Act,  but  it  was  not  insisted  upon.      She 
also  pleaded  that  the  consideration  of  the  note  was  Con- 
federate treasury  notes  loaned,  and  prayed  that  plaintiff  have 
judgment  for  only  the  specie  value  of  the  same. 

On  the  trial,  the  only  evidence  besides  the  note  was  as  fol- 
lows :  It  was  shown  that  a  party  proposed  to  loan  plaintiff 
^rtain  Confederate  money  without  interest,  and  White  hav- 
Dg  applied  to  plaintiff  to  borrow  some,  plaintiff  took  it  from 
his  third  party  and  offered  to  loan  it  to  White.  White 
igreed  to  take  it,  but  when  the  note  sued  on  was  presented 
\e  declined  signing  it  and  would  not  receive  the  currency. 
le  went  away,  but  subsequently  came  back  to  plaintiff,  said 
e  was  ready  to  take  the  currency,  got  it  and  signed  said 
ote,  and  also  gave  a  separate  note  for  interest  on  the  sum 
ian&if  ^,000  00.  This  currency,  when  White  got  it,  was  of 
erv  little  value,  it  required  sixty  dollars  of  it  to  buy  one  of 
^e.     The  charge  of  the  Court  does  not  appear  in  the  re- 
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cord.  It  is  only  stated  that  he  charged  the  jury  '^  substaih 
tially  that  they  must  carry  out  the  intention  of  the  parties  to 
the  note  and  find  accord! ngly,''  Their  verdict  was  for 
$66  66  '^  in  gold,  or  its  equivalent  in  greenbacks.^'  Plain- 
tiff's counsel  moved  for  a  new  trial,  upon  the  grounds  that  said 
verdict  was  strongly  against  the  weight  of  evidence  and  con- 
trary to  law ;  '^  because  the  Court  omitted  to  charge  the  jorj 
as  the  nature  of  the  case  required,  that  in  arriving  at  the  in- 
tention of  the  parties,  they  must  be  guided  by  the  terms  of 
the  contract,  and  could  not  conjecture  an  intention  at  variance 
with  those  terms."  A  new  trial  was  refused,  and  that  is  ts- 
signed  as  error  on  said  grounds. 

(The  on]y  description  of  the  note  in  the  bill  of  exceptions 
is  that  the  ''  plaintiff  read  in  evidence  the  note  sued  upon.'* 
The  defendant's  counsel  here  moved  to  dismiss  the  bill  of  ex- 
ceptions upon  the  ground  that  the  note  was  not  embodied  io 
the  same  by  copy  or  other  description  identifying  it.  By  re- 
ference to  the  record  the  Court  saw  that  the  suit  was  in  the 
short  form  {"  Jack  Jones'  form  ")  and  that  the  note  was  ikere 
copied  literally.  And  upon  ihi8  the  motion  to  dismiss  wss 
overruled.) 

James  H.  Blount,  Junius  Wingfield,  for  plaintiff  in 
error. 

W.  A.  Lofton,  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

We  can  not  say  that  the  Judge  on  the  trial  of  this  case 
gave  the  Ordinance  of  1865  in  charge  to  the  jury  as  distincdr 
as  it  should  have  been  done.  But  we  hold  that  the  d^aadairi 
was  the  party  who  had  a  right  to  complain.  As  the  jait 
found  the  specie  value  of  the  Confederate  notes  at  the  time<y| 
the  loan,  we  think  substantial  justice  has  been  done. 

If  the  charge  is  wrong,  and  the  verdict  clearly  right,  m 
will  not  grant  a  new  trial  I)ecause  the  jury  did  not  find  u 
conformity  to  the  charge. 

Judgment  a£Srmed. 
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"homas  J.  Finney,  guardian,  plaintiff  in  error,  vs.  Mary 
Ann  Sanford,  defendant  in  error. 

D  accordance  with  the  repeated  rulings  of  this  Court,  the  Court  below 
has  no  legal  power  or  authority  to  set  aside  the  verdict  of  a  jury,  on  the 
ground  that  it  is  contrary  to  the  evidence,  except  in  cases  where  the 
verdict  is  decidedly  and  strongly  against  the  weight  of  the  evidence. 
Where  the  evidence  is  contradictory  and  conflicting,  the  jury,  and  not 
the  Court,  are  the  exclusive  judges  as  to  the  credibility  of  the  witnesses, 
and  as  to  the  weight  to  which  their  evidence  is  entitled,  in  view  of  their 
interest,  their  relation  to  the  parties,  and  other  circumstances  connect- 
ed with  the  transaction  under  investigation.  There  being  no  error 
alleged  as  to  the  ruling  of  the  Court  in  submitting  the  questions  of  fact 
to  the  jury,  and  they  having  found  a  verdict  for  the  plaintiff,  and  there 
being  aufficieot  evidence  in  the  record  to  sustain  it«  the  Court  below 
erred  in  setting  the  verdict  aside  and  granting  a  new  trial. 

Wife's  Separate  Estate.  New  trial.  Before  Judge  RoB- 
s'soN.    Baldwin  Superior  Court.      February  Term,  1870. 

Finney,  as  gaardian  of  Emily  P.  Gibson,  sued  John  W. 
L.  Sanford  and  Mary  Ann  Sanford,  ^'  his  wife,  who  has  a 
?parate  estate  in  her  own  absolute  right,''  as  principals,  and 
'.  G.  Sanford,  as  security,  upon  a  promissory  note  for 
1,284  49,  made  by  them  as  aforesaid,  payable  to  Finney,  as 
ich  guardian,  dated  the  9th  of  February,  1866,  and  due  at 
ve  years  after  date,  if  the  interest  be  punctually  paid  an- 
nally,  but  if  not  then  to  be  due  when  default  is  made  in 
lyiogsaid  interest.  They  failed  to  pay  the  interest  on  the 
th  of  February,  1868. 

Mrs.  Sanford  pleaded  that  the  consideration  of  said  note 
as  a  debt  due  by  her  husband  to  Scott  &  Caraker,  and  that 
le  intended  simply  to  sign  as  security.  The  other  defend- 
ltd  made  no  defense.  The  note  and  Finney's  letters  of 
lardianship  being  in  evidence,  plaintiff  closed.  Mrs.  Sanford 
ea  testified  that  she  signed  said  note  as  a  security  and  did  it 
'  reason  of  tbe  persuasion  of  her  husband ;  that  she  owned 
It  threeor  four  slaves  who  worked  on  the  plantation ;  that  her 
bband  bad  tbe  legal  title  and  ownership  of  the  slaves  upon 
«  plantation^  l>eing  about  fifty-six ;  that  the  note  on  which 
i^suit  is  founded  and  the  note  or  notes  given  to  Scott  & 
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Caraker  were  not  for  debts  or  obligations  against  her.  John 
W.  A.  Sanford  testified  that  he  owned  about  fifty-six  slaves, 
and  owned  the  horses  and  mules  on  the  plantation;  that  he 
cultivated  the  plantation  and  disposed  of  the  crops  as  he 
thought  proper;  that  the  credit  given  him  by  Soott  & 
Caraker^  running  from  1859  to  1863^  was  given  to  him  iodi- 
Tidually  on  their  books^  and  that  during  those  years  he  owned 
about  fixty-siz  slaves  and  a  house  and  lot  in  Milledgeville| 
that  it  was  at  his  request  and  importunity  his  wife  signed  siid 
note,  as  security  as  she  believed ;  that  *'  the  first  note  given  to 
Scott  &  Caraker  (and  which  was  the  consideration  of  the  note 
of  February  1st,  1866,)  at  one  day  for  $1,282  00,  signed  br 
all  of  the  defendants,  was  given  by  him  alone  and  for  his  in- 
dividual debt,  and  then  this  second  note  was  given  to  plain- 
tiff,  February  9th,  1866,  by  all  the  defendants  ;'*  that  he  was 
insolvent  in  1866,  when  these  notes  were  given,  by  there- 
suits  of  the  war,  and  that  he  was  not  his  wife's  agent 

Caraker  testified  that  the  credit  was  given  to  John  W.  A 
Sanford,  individually,  as  shown  by  his  books  of  entry;  thst 
the  debt  against  him,  Sanford,  and  for  which  San&rd's  in- 
dividual note  was  given;  was  made  during  the  years  ruDnio; 
from  1859  to  1863,  and  was  the  consideration  of  the  Finney 
note  sued  on. 

William  McKinley,  plaintiff's  attorney,  was  introduced b^ 
defendant.  He  testified  that  in  1866  plaintiff,  as  sod 
guardian,  held  a  note  on  Scott  &  Caraker  for  $1,000  00,  va 
gave  it  to  liim  for  collection ;  that  Scott  &  Caraker  wer 
insolvent  and  proposed  to  give  him,  for  their  note,  a  note  oi 
John  W.  A.  Sanford  only;  he  being  insolvent  also,  He 
Kinley  declined  the  proposed  exchange.  Scott  &  Carake 
told  him  that  said  Sanford's  note  was  for  goods  and  neces 
saries  bought  of  them  by  Sanford  for  the  use  and  maioti 
nance  of  his  wife  and  her  separate  estate,  consisting  of  a  plax 
tation  aud  numerous  slaves.  MoKinley  then  proposed  t 
give  up  their  note  for  $1,200  00,  if  Mrs.  Sanford  agreed  I 
their  statement  as  to  the  consideration  of  their  note  on  her  bu 
band,  and  would  get  her  son  to  stand  her  security,  and  if  tb 
would  give  a  mortgage  on  her  life-estate,  and  her  son's  t 
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mainder  of  one-half  ia  the  Oconee  plantation.     McKinley 
visited  Sandford's  family,  Mrs.  Sanford  freely  admitted  the 
said  statement  of  Scott  &  Caraker,  and  said  she  would  give 
the  note  and  mortgage  if  easy  time  for  payment  was  given ; 
lie  did  not  see  her  apart  from  her  husband,  but  she  exhibited 
no  unwillingness  to  ^ign  the  paper ;  at  a  second  interview  he 
caused   the  note  and  mortgage  to  be  drawn  up,  and  they 
signed  the  note  and  mortgage  as  appears  by  their  faces.     He 
further  testified  that  on  the  1st  of  February,  1866,  all  of  said 
defendants  had  agreed  upon  the  nature  of  said  debt  as  afore- 
said, and  gave  to  Scott  &  Caraker  their  note  for  $1,282  00,  due. 
at  one  day  after  date ;  Scott  &  Caraker  gave  this  notjs  to  ]^Ic- 
Kiiiley  and  he  gave  them  their  $1000  00  note,  and  then 
McKinley  got  the  note  sued  on  and  the  mortgage  and  gave 
up  said  note  of  the  1st  of  February,  1866,  fOr  $1,^82  00  tc^ 
defendants,  and  then  Scott  &  Caraker  paid  McKinley  a.  fee 
of  five  per  cent.     (The  sayings  of  Soptt  &  Caraker  were 
offered  afi  matter  of  induo^meqt.  and  not.as  evidence.)  .  A^ 
witness   testified  that  the    Sai;ifqrd    plaati^tioq  belonged  tOi 
Mrs,  Sanford,  her  father  having  owned  it,  that  from  fifteen 
to  twenty  hands  worked  there,  \vhich  ijidicated^  say.  sixty 
.''laves  on  the  place,  but  said  he  knew  notbijig  Of  the  title  of 

?aid  slaves.  • 

♦  ^ 

In  rebuttal,  plaintiff's  counsel  read  in^evidenae  ^be  :said 
mortgage.  It  was  made  on  the  9th  of  Feljruary,  1866,  ^o  se- 
<':ire  said  note  sued  on,  was  given  to  plaintiff  as  such  guardian, 
on  said  Oconee  plantation.  It  was  signed  by  Mrs.  Sanford 
and  her  said  son,  in  presence  of  McKinley  and  the  sheriff  of 
raid  county.  It  was  in  thq  usual  fpr/n,  except  that  it  con- 
tained a  recital  of  the  delivery  of  said  note  of  the  1st  of 
Ttbrnary,  1866,  to  Scott  &  Caraker,  and  its  transfer  to  Fin- 
uey,  and  that  said  note  '^is  founded  upon  and  given  for  a  pre- 
viously existing  debt,  principal  and  interest,  due  and  owing 
t )  said  firm  of  Scott  &  Caraker  for  staple  goods,  groceries  and 
raerchandise^  sold  and  furnished  by  them  for  the  use,  work- 
ng  and  maintenance  of  the  separate  estate  of  the  said  Mary 
Ann  Sanford^  in  said  county,  and  for  the  maintenance  and 
isc  of  herself,  her  husband,  said  John  W.  A.  Sanford,  being 

Vol.  ill-  20. 
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iDSolventy  said  sef^arate  estate  of  said  Mary  Ann  consisting 
chiefly  of  negroes  and  plantation  in  said  county,  which  were, 
at  the  time  of  contracting  said  debt,  in  actual  possesston  of 
said  Mary  Ann,  but  under  the  control  and  constant  manage- 
ment of  her  husband,  said  John  W.  A.  Sanford,  as  ber 
agent.''  Throughout  said  mortgage  Mrs.  Sanford  was  spoken 
of  as  a  principal  to  said  note  sued  on. 

Plaintiff's  counsel  also  read  in  evidence  the  fourth  claose 
of  Mrs.  Sanford's  father's  will,  by  which  he  gave  and  be- 
queathed to  his  executors,  ''to  be  held  by  them  in  trust  for  the 
sole  and  separate  use  of  Mrs.  Sanford,  ''  during  her  natural 
life,  the  following  property,  to-wit"  :  said  Oconee  plantation 
and  eighteen  named  slaves,  with  their  future  increase,  ''to 
her,  during  her  natural  life,  but  subject  to  the  provision  and 
condition  contained  in  the  second  clause  of  this  my  will  for  the 
payment  of  my  just  debts  and  legacies,  but  not  transferable  in 
any  other  way  whatever,  and  never  to  be  under  tiie  claim,  con- 
trol or  management  of  John  W.  Sanford,  senior,  either  by 
consanguinity,  affinity,  debt,  or  otherwise,  during  her  natural 
life,  and  at  her  death''  to  be  divided  equally  between  her  two 
named  sons,  or  their  heirs,  if  the  sons  be  dead.  This  will 
was  made  in  1843  and  admitted  to  record  in  1850. 

Plaintiff's  counsel  recalled  John  W.  A.  Sanford  who' testi- 
fied that,  in  or  about  1851,  he  and  his  said  wife  procured  ia 
said  Court  an  order  appointing  said  McKinley  as  trustee  fer 
a  large,  separate  property  of  said  wife ;  he  said  the  order  h«d 
been  burnt  (the  Court  House  was  destroyed  by  fire)  and  he 
could  not  state  what  property  it  covereil. 

The  evidence  being  closed  the  Court  charged  the  jury,  mod 
they  found  a  verdict  for  the  face  of  the  note^  against  all  three 
defendants.  What  the  oharge  was  does  not  appear.  Mrs. 
Sanford's  counsel  moved  for  a  new  trial,  upon  the  grounds 
that  the  verdict  was  contrary  to  the  evidence,  the  law,  and 
the  oharge  of  the  Court.  The  Court  granted  a  qew  trial, 
and  that  is  assigned  as  error.  It  was  conceded  h^ne^  by 
Mrs.  Sanford's  counsel,  that  the  effect  of  the  grant  was  a  new 
trial  as  to  her  alone. 
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Wm.M,  McKikley,  by  J.  D.  Pope,  for  plaintiff  in  error. 

L.  E.  Bleckley,  by  the  Reporter,  for  defendant,  as  to 
wifVs  power  to  bind  her  estate  for  her  husband's  debt,  when 
restricted  by  the  deed  of  gift,  cited  Irwin's  Code,  sections 
3301,  ei  seq.,  3427;  Acts  of  1851  and  2,  page  237;  12th 
Ga.R.,  199;  9th,  237;  15th,  358;  25tli,  652;  32d,  621; 
and  Clark  &  Grubb  vs.  Valentino,  of  this  Term, 

Warner,  J. 

> 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  the  granting  a  new  trial  on  the  grounds  specified  in 
the  motion   therefor.    There  is  no  error  alleged  as  to  the 
rulings  of  the  Court  upon  any  question  of  law  in  submitting 
the  evidence  to  the  jury.     The  evidence  as  disclosed  by  the 
record,  shows  that  the  wife  had  a  separate  estate.     That  a 
feme  covert  having  a  separate  estate  may  contract,  and  bind 
that  separate  estate  for  goods  and  family  supplies  purchased 
fur  the  benefit  of  the  same,  is  not  now  an  open  question  in 
the  Courts  of  this  State :     Wyly  et  al.,  vs.  Collins  &  Companyy 
9th  Georgia  Reports,  223;  and  her  admissions  if  freely  and 
roluniarily  made,  are  competent  evidence  for  that  purpose. 
Tlie  wife  is  a  feme  sole  as  to  her  separate  estate,  unless  oon« 
troied  by  the  deed  of  settlement,  or  will  which  creates  and 
•wnveys  it  to  her.     But  whilst  the  wife  may  contract  and 
bind  her  separate  estate  as  a  feme  sole,  she  cannot  bind  her 
>cparate  estate  by  any  contract  of  suretyship,  nor  by  an  as- 
sumption of  the  debts  of  her  husband  :     Code,  1773.    The 
main  and  controlling  question  on  the  trial  of  this  case  in  the 
CJ'onrt  below,  was  whether  the  goods  and  family  supplies  for 
which  the  note  of  the  husband  was  originally  given,  were,  in 
[•oiot  of  fact,  furnished  for  the  use  and  benefit  of  the  wife's 
-^'^'parate  estate,  or  whether  the  goods  and  family  supplies 
vv^re  porchased  by  the  husband  for  his  own  individual  use 
^jrdimvely^  and  the  wife  signed  the  last  note  merely  as  surety 
:>r  her  husband's  debt  only.     In  regard  to  this  main  and 
x^ntrolling  question  in  the  case,  the  evidence  is  conflicting 
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and  contradictory.  If  the  jury  had  thought  proper  tolJS^ 
lieve  the  evidence  offered  on  the  part  of  the  defendants,  and 
had  found  a  verdict  for  them,  then  there  would  have  been 
snfficient  evidence  in  the  record  to  have  sustained  that  ver- 
dict. But  as  the  jury  have  thought  proper  to  believe  the 
evidence  offered  on  the  part. of  the  plaintiff  in  preference  to 
that  offered  by  the  defendants,  there  is  sufficient  evidence  iu 
the  record  to  sustain  their  verdict.  The  whole  question  de- 
pended on  the  weight  and  credit  which  the  jury  thought 
proper  to  give  to  the  evidence  before  them  on  this  material 
point  in  the  case.  This  Court  has  repeatedly  held,  that  in 
cases  where  the  evidence  is  conflicting  as  to  the  facts,  it  iriil 
not  interfere  with  the  verdict  of  the  jury:  Flournoy  rs. 
NmUmy  8th  Georgia  Reports,  306  ;  Fowler  v%.  Waldrip,  10th 
Georgia  Reports,  351 ;  and  many  other  oases  which  might 
be  cited.  • 

In  Floumoy  V9.  Newton^  Lumpkin,  J.,  in  delivering  the 
judgment  of  the  Court,  said:     ''If  a  new  trial  is  to  be  gran- 
ted merely  because  iu  the  opinion  of  the  Court,  the  weight 
of  the  evidence  is  on  the  other  side,  trial  by  jury  is  virtoalij 
annihilated,  and  tbe  Court  will  be  substituted  for  the  jury 
in  every  case,  in  trying  the  credibility  of  testimony,  aqfi  the 
preponderanoe  of  the  proof."     In  Fowler  va,   Waldrip,  Nis- 
bet,  J.,  in  delivering  the  judgment  of  tbe  Court,  said :    ''Wt* 
have  over  and  over  again  .refused  to  award  a  new  trial  when 
there  is  evidence  on  both  sides,  althougli  the  strength  of  xh^ 
testimony  be  agaiust  the  verdict."     When  the  evidence  i^ 
conflicting  and  contradictory,  the  jury,  and  not  die  Coart, 
are  the  exclusive  judges  as  to  the  credibility  of  the  witneses, 
and  as  to  the  weight  to  which  their  evidence  is  entitled,  in 
view  of  their  interest,  their  relation  to  the  parties  and  oUier 
circumstances  connected  with  the  transaction  under  investi* 
gation;  and  the  Court  has  no  legal  power  or  authority  to  in- 
terfere with  the  verdict  and  set  it  ^iside,  on  the  ground  that 
it  is  contrary  to  the  evidence.     It  is  only  in  cases  wbece  tbi" 
verdict  is  decidedly  and  strongly  against  the  weight  of  evi* 
dence  that  the  Court  may  exercise  a^acmnd  discrdi(m  .uuder 
the  law,  and  set  aside  the  verdict  of  a  jury.    If  the  vetdi<i 
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13  decidedly  and  strongly  against  the  weight  of  evidence,  so 
much  so,  as  in  the  sound  diserefion  of  the  Court,  to  make 
it  an  UlegcU  verdict,  it  may  be  set  aside,  and  a  new  trial  may 
be  granted ;  but  wlien  there  is  evidence  on  both  sides  and 
that  evidence  is  conflicting  and  contradictory,  the  Court  has 
no  legal  discretion  to  control  and  set  aside  their  verdict,  and 
when  it  does  so,  it  invades  the  leficitimate  province  of  the 
jary  as  regulated  by  law.     According  to  the  well  .established 
rulings  of  this  Court,  the  judgment  of  the  Court  below  set- 
ting aside  the  verdict,  and  granting  a  new  trial,  on  the  states 
ment  of  facts  contained  in  the  record,  was  error.     Let  the 
judgment  of  the  Court  below  be  reversed. 

Brown,  C.  J.,  concurred  but  wrote  no  opinion. 

McCay,  J.,  dissenting. 

I  dissent  from  the  judgment  of  the  majority  of  the  Court 
ia  this  case.    I  think  a  new  trial  ought  to  have  l>een  gran- 
ted.    I  think  the  verdict  of  the  jory  was  strongly  and  de- 
efdedly   against  the  weight  of  evidence.     Indeed,  I  think 
there  was  almost  no  evidence  to  sustain  it,  and  that  the  jury 
acted*  under  an   entire  misapjirefaension  of  the  legal  effect 
which  ought   to  be  given  to  the  evidence  that  Vfae  before 
them.     It  was  admitted  on  all  hands  that  the  note  sued  on 
was  given    in   Keu  and  on  the  taking  up  of,  a  note  made 
by   Mr.  Sanford,  the  husband.     Prima  fadey  this  note,  so 
given  by  the  wife,  in  place  of  her  husband's  note,  is,  under 
section  1773  of  our  Revised  Code,  void.     It  falls,  therefore, 
upon  the  plaintiff  in  the  suit,  to  show  that  the  orignal  debt 
was  Mrs.   Sanford's,  and  not  her  husband^s,  and  that  the 
note  nofV  sued  on,  though  given  apparently  in  lieu  of  her 
huj^band's  debt,  was  in  fact  given  for  her  own  debt.     He 
proves  this  thus :     The  merchants  who  sold  the  goods,  told 
Mr.  McKinley  so.     McKinley  went  to  the  Sanfords,  and 
the  old  gentleman  said  so,  and  so  did  the  son,  and  so  did  Mrs. 
Sanford.      And  more,  she  and  her  son,  by  their  solemn  deed 
under  seal,  acknowledged  and  admitt<ed  that  the  goods  had 
been  sold  to  Sanford  for  the  use  of  her  separate  estate.     But 
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what  have  the  atatementa  of  the  mercliants,  and  of  Mr.  San- 
ford and  the  son,  to  do  with  it.     They  are  iio  evidence  at  all 
against  Mrs.  Sanford.     \yhat  they  said  was  for  their  own 
interest,  not  under  oath,  and  not  admissible  as  emdenee.    It 
was  only  heard  as  inducement,  part  of  the  res  gestce^  and  is 
entitled  to  no  weight  as  evidence.     So,  too,  of  the  admission 
of  the  son.     They  bind  him,  but  they  are  not  evidence  at  all 
against  her.     It  is  said,  however,  that  her  admissions  are 
strong  and  decided,  and  weigh  heavily  against  her.     I  think 
not.     It  is  a  settled  rule,  that  the  acts  of  the  wife  under  sadi 
circumstances  are  to  be  received  with  suspicion.     She  is  nn- 
der  legal  duress,  the  law  suspects  the  influences  of  her  hus- 
band.    But   here  she  is  doing  what  is  prima  fctcU  iUegoL 
The  law  presumes  her  under  duress,  and  as  to  such  contracts 
declares  she  shall  not  bind  her  separate  estate.     She  is  under 
a  disability  to  assume  a  debt  of  her  husband ;  she  can  no 
more  do  it  by  admitting  it  to  be  her  own  debt  than  in  any 
other  way.     Her  admissions  stand  upon  the  footing  of  the 
statement  of  a  drunken  man  that  he  is  sober,  of  an  insane 
man  that  he  is  sane,  or  of  one  under  duress  that  he  is  free 
to  act.     They  are  worth  but  little — to  give  tliem  any  weight, 
is  to  assume  for  true  the  very  thing  in  dispute.     If  the  ad- 
missions of  the  wife  are  to  have  weight  in  a  case  like  this, 
the  statute  prohibiting  her  from  assuming  lier  husband's 
debts  is  entirely  worthless.     Since  it  is  very  easy  for  those 
interested  to  so  manage  that  the  assumption  shall  be  in  the 
shape  of  such  an  admission.     I  have  not  the  least  faith  io 
this  kind  of  testimony.     My  experience  is  that  this  statute  is 
a  salutary  one.     And  if  it  is  to  be  got  round  by  having  the 
wife,  instead  of  formally  assuming  the  debt,  make  an  adnui- 
don  that  it  is  her  own  debt,  the  provision  might  as  well  have 
been  lefl  out  of  the  Code.     An  improvident  husband  and  a 
greedy  creditor  are  not  to  be  bafiSed   by  a  few   lines  in  the 
Code,  when  there  is  blazed  out  so  plain  a  road  around  the 
difficulty. 

For  these  reasons  I  dissent  in  this  case.  Sanford,  Mi^< 
Sanford,  and  the  merciiant  who  sold  the  goods,  all  testify 
that  this  was  Sanford's  debt,  and  not  hers.     Sanford  says  he 
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was  the  owner  of  fifty-six  slaves,  and  of  the  mules  and  stock. 
Mrs.  Sanford  says  but  four  of  her  negroes  were  at  work  on 
the  place,  though  the  place  was  hers.  Nor  is  there  any 
ffmf  of  what  was  the  character  of  the  goods.  Against  this 
array  of  testimony  there  is  only  Mrs.  Sanford's  admissions, 
made,  as  she  says,  under  the  pressure  and  importunity  of 
her  husband.  It  was  not  entitled  to  any  such  weight.  The 
jury  mistook  the  law  in  such  cases,  and  gave  it  the  effect  of 
ao  admission  as  in  other  cases.  This  was,  in  my  judgment^ 
wrong,  and  the  verdict  ought  to  be  set  aside. 


Jakbs  F.  Hanson,  plaintiff  in  error,  va.  Robert  Cbawley, 

defendant  in  error. 

^liere  a  promissory  note,  payable  in  money  generally,  and  dated  in 
November,  1865,  was  signed  by  the  principal  and  a  security,  and  was 
delivered  to  the  payee  by  the  principal  in  the  absence  of  the  surety ; 
bat  before  the  delivery,  the  principal,  to  induce  the  payee  to  accept  it, 
added  on  the  note  a  memorandum,  signed  by  himself,  that  it  was  to  be 
''paid  in  gold,  gold  having  been  the  consideration":  Htld^  that 
whether  the  secarity  was  or  was  not  released,  depends  upon  whether  or 
not  the  proof  shows  that  the  note  was  signed  by  him  with  the  under- 
standing  it  was  to  be  paid  in  gold — since  a  mere  reduction  to  writing, 
by  the  principal,  of  what  was  in  fact  the  agreement  of  both  the  prin- 
ripaland  security,  at  the  time  of  the  signing  of  the  note,  would  not  be 
a  change  of  the  contract. 

Bdd^  further^  that  it  was  error  in  the  Court  to  charge  the  jury  that  such 
a  memoraadam  did  not  release  the  security,  in  the  absence  of  proof 
thai  he  signed  the  note  with  the  understanding  it  was  to  be  paid  in 
gold- 
Principal  and  surety.    Novation,  etc.    Before  Judge  RoB- 

ExsoN.     Morgan  Superior  Court.    November  Term,  1869. 

Crawley  sued  Morrison,  as  maker,  and  Hanson,  as  seca- 
rity on  the  following  paper : 

^  $650  00.        Twelve  months  after  date,  I  promise  to  pay 
Robert  Crawley,  or  bearer,  six  hundred  and  fifty  dollars,  for 


% 
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value  received  of  him,  cash  borrowed.     November  17th, 

d^dS;  J.  J.  MoBRisoN, 

*  J.  F.  Hansos,  Security. 

c 

"  I  agree  to  pay  the  above  in  gold^  having  received  it  in  gold, 

J.  J.  MoRBisoy." 

Hanson  defended^  on  the  ground  that  said  italicised  words 
were,  bj  Morrison^  added  to  the  note  after  it  was  signed  by 
Hanson,  and  that  thereby  the  contract  was  so  altered  as  to 
make  the  note  payable  in  gold^  without  his  knowledge  or 
consent. 

The  plaintiff  read  in  evidence  the  note  and  closed.  Hanson 
testified  that  Crawley  was  not  present  when  he  signed  said 
note,  that  he  had  no  interest  in  the  matter,  and  signed  onlr 
as  security,  and  that  said  italicised  words  were  added  to  it 
afterwards,  and  he  knew  not  that  they  had  been  added,  till 
this  sqit  was  brought. 

Morrrison  testified  to  thesame^as  to  the  making  of  the  note 
and  said  addition,  and  stated  that  it  was  his  impression  that  it 
was  illegal  to  make  a  note  payable  in  gold,  and  that  he  told 
Crawley  so  before  it  was  delivered,  but  as  he,  Morrison,  was 
to  pay  it  in  gold,  he  added  said  words  to  it  at  his  (Morrison's) 
own  suggestion,  and  explained  to  Crawley  why  he  made  it, 
by  telling  him  that  he  understood  the  Supreme  Court  had 
decided  that  a  note  payable  in  gold  was  void. 

In  rebuttal,  Crawley  testified  that  the  consideration  of 
said  note  was  equivalent  to  gold,  and  the  note  was  to  be  made 
payable  in  gold,  that  when  Morrison  presented  it  to  him  it 
had  not  the  italicised  words  on  it  and  he  refused  to  accept  it, 
because  it  was  not  payable  in  gold  by  its  terms ;  Morrison 
then  told  him  that  he  understood  the  Supreme  Court  had 
decided  as  aforesaid,  and  that^  for  that  reason,  the  note  vrzs 
not  drawn  payable  in  gold,  but  that  all  parties  understood 
tbat  it  was  to  be  paid  in  gold,  and  it  would  be ;  upon  Craw* 
ley's  suggesting  that  all  parties  might  die,  Morrison  wrote 
upon  the  margin  said  italicised  words,  to  perpetuate  the  evi- 
dence of  said  understanding,  and  then  Crawley  aooepCed  the 
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note.  He  farther  testified  that  afterwards  in  conversing 
alK)iit  said  note  Hanson  asked  him  if  it  was  not  a  gold  note 
and  he  said  it  was,  and  Hanson  said  it  would  be  paid.  In 
reply  to  this  last,  Hanson  denied  having  such  conversation. 

Certain  other  evidence  was  offered  and  rejected ;  for  this 
see  tlie  motion  for  a  new  trial. 

The  Court  charged  the  jury  as  to  the  liability  of  sureties, 
toll]  them  what  was  novation,  etc.,  that  a  change  in  the  con- 
tract by  Morrison  and  Crawley,  without  the  consent  of  Han- 
s  >n,  released  Hanson,  but  that  if  said  italicised  words  were 
dimply  a  memorandum,  reciting  the  consideration  of  the  note 
and  in  what  it  was  to  be  paid,  then  said  words  are  not  such  a 
•  liange  of  the  nature  or  terras  of  the  contract  as  would  re- 
I'iase  the  security,  though  made  after  he  signed  and  without 
IjIs  knowledge  or  consent.  The  verdict  was  for  the  face  of 
t!ie  note  "  in  gold." 

Hanson  moved  for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  contrary  to  law,  etc.,  because  the  Court  refused 
to  allow  Hanson  to  testify  as  to  whether  he  understood  that 
the  note  was  to  be  paid  in  gold  or  United  States  currency, 
iiid  in  rejecting  a  part  of  Morrison's  testimony,  in  which  he 
^lid  Hanson  must  have  known  when  he  signed  the  note  that 
ii  was  payable  in  United  States  currency,  because  he  was  not 
t  Id  that  it  was  to  be  paid  in  gold,  that  part  of  the  agree- 
I  lont  being  solely  between  him  (Morrison)  and  Crawley,  and 
t'cause  the  charge  as  to  novation  was  irrelevant,  and  because 
t!;e  charge  confined  the  jury  to  the  contract  between  Crawley 
lil  Morrison  to  the  exclusion  of  the  contract  with  Hanson. 

The  new  trial  was  refused,  and  that  is  assigned  as  error. 

BiLLTJPs  &  Brobson,  for  plaintiff  in  error. 
A.  G.  Foster,  for  defendant. 

McCay,  J. 

Nothing  is  better  settled  than  that  any  change  of  the  con- 
tract, between  the  principal  and  the  creditor,  releases  the  se- 
.irity  from  his  contract.     The  surety  is  only  bound  by  the 
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contract  he  makee,  aod  if  that  is  so  altered  between  the  jmn* 
cipal  and  the  creditor  as  that  it  has  become  a  new  amlraotf 
the  right  against  the  surety  is  gone,  since  it  is  the  essence  of 
his  contract  that  he  is  only  bound  by  its  terms,  and  if  tht 
principal  is  not  bound  by  the  same  terms,  then  the  sarefy  lus 
no  redress  over. 

Clearly,  a  contract  to  pay  in  currency,  which  it  is  admitted 
was  the  surety's  undertaking,  is  different  and  lesiooeroos 
than  a  contract  to  pay  in  specie.  Clearly,  also,  as  the  con- 
tract now  stands,  between  the  principal  and  the  creditor,  the 
principal's  contract  is  to  pay  in  specie.  Has  the  surety  im- 
dertaken  to  pay  iu  specie  ?  By  the  words  of  the  contract  be 
has  not.  When,  therefore,  the  principal  agreed  that  his  coo- 
tract  was  to  pay  in  specie,  he  agreed  to  a  different  contrtct 
from  that  made  by  the  surety.  In  such  a  case,  the  authori- 
ties are  uniform  that  the  security  is  released  from  the  wbok 
undertaking. 

Had  the  fact  been,  that  the  original  contract  was  a  specie 
contract,  and  the  security  knew  it,  and  become  security 
with  that  understanding,  the  mere  fact  that,  under  a  mistake 
of  the  law,  they  left  certain  words  out  of  the  contract,  whieb 
were  afterwards  put  in  by  the  principal,  would  not  release 
the  surety. 

If  the  surety  became  surety  knowing  that  he  was  beoomiog 
surety  to  a  specie  contract,  then  this  memorandam  is  do 
change  of  the  contract,  of  both  principal  and  surety,  as  it  was 
in  fisu^  made.  h\it  prima  facie  this  was  not  a  specie  contract 
by  the  surety,  and  the  making  it  such  was  a  change  of  tbe 
contract  as  he  made  it.  There  is,  it  is  true,  some  evidence 
that  the  surety  knew  it  was  a  specie  contract,  though  that 
evidence  is  by  nb  means  strong.  The  Court,  however,  bv  his 
charge  authorized  the  jury  to  find  for  the  plaintiff,  if  they 
believed  the  original  contract  between  the  principal  and  tbe 
creditor  was  a  specie  contract,  entirely  ignoring  the  necessity 
of  showing  that  the  surety  knew  this  and  became  surety 
with  that  understanding.     This,  we  think,  was  error. 

To  make  the  surety  liable,  after  the  parties  have  by  mutual 
consent,  without  the  surety's  knowleege,  put  this  memorao- 


ATLANTA,  JUNE  TERM,  1870.  807 

Washington  vs.  Barnes. 

dum  on  the  note,  it  mast  be  shown,  by  competent  testimony^ 
that  the  snrety  signed  the  note  with  the  knowledge  and  un- 
derstanding that  the  debt  was  to  be  paid  in  specie. 
Judgment  reversed. 


Elizabeth  Washington,  administratrix,  plaintiff  in  error, 
vs.  Geobge  T.  Barnes,  defendant  in  error. 

Where  an  administrator  was  sued  in  a  county  different  firom  that  in  which 
he  resided,  and  he  acknowledged  service  of  the  writ  and  filed  no  plea 
of  any  kind,  althoagh  the  suit  was  up  on  an  open  account  over  twenty 
years  old,  and  judgment  was  taken  by  default,  as  on  personal  aerrice, 
inlhont  proof: 

Utidy  that  whaterer  may  be  the  effect  of  such  a  judgment,  as  against  the 
administrator  personally)  it  does  not  bind  the  third  persons  or  the  estate 
sought  to  be  charged.  And  the  surety  on  the  administrator's  bond 
has  such  an  interest  in  setting  the  same  aside  that  he  may  file  a  bill 
to  eojoin  its  proceeding  against  the  effects  of  the  estate,  and  for  the 
purpose  of  having  it  declared  void  as  against  said  estate,  and  as  against 
himself  as  the  surety  for  the  faithful  administration  of  the  same. 

Order  No.  87,  of  General  Meade  was  part  of  the  bill,  but  was  not  copied 
on  the  bill  of  excepUons.  A  motion  to  dismiss  bill  of  exceptions  for 
that  reason,  was  overruled.     (R.     See  end  of  Report.) 

AYaiver.  Fraudulent  Judgment.  Bill  of  Exceptions. 
Before  Judge  Gibson.  Richmond  Superior  Court.  March 
Adjourned  Term,  1870. 

On  the  15th  of  June,  1867,  Walton,  by  his  attorney,  H. 
W.  Hilliard,  filed  in  the  office  of  said  Court,  his  action  against 
William  G.  Whidby,  "as  administrator,  de  bonis  non^  cum 
teMamenio  annexo,  of  Thomas  J.  Walton,  deceased,  upon  the 
fallowing  open  account : 

William  G.  Whidby,  administrator^  etc.,  etc.,  of  Thomas  J. 
Walton^  deceased. 

To  Stephen  Walton. 

1849. 
October  10th.  For  twelve  hundred  dollars  paid, 

laid  out  and  expended  and  advanced 
toThoraas  J.  Walton, deceased, $1,200  00 


[ 
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1849. 
October  10th.  Work  and  labor  done,  and  money 

delivered  and  paid  to  Thomas  J. 
Walton $4,000  00 


$5,200  00 


In  the  petition  Whidby  was  described  as  •'ofsaidconnty." 
On  the  27th  of  June,  1867,  Whidby  acknowledged  service 
as  such  administrator,  and  waived  copy  and  process.  He 
filed  no  defense.  On  the  8th  of  June,  1868,  Walton's  attor- 
ney took  a  verdict  against  Whidby,  as  such  administrator, 
for  said  $5,200  00  and  entered  a  judgment  for  that  araonnt 
and  costs,  against  him  as  such  administrator.  FLfa.  was  is- 
sued and  was  levied  upon  certain  shares  of  the  Greorgia  Bail- 
road  and  Banking  Company. 

At  this  point,  George  Barnes  filed  his  bill  for  injunction 
of  said  Ji.fa.  and  to  set  aside  said  judgment,  against  the  sheriff, 
Whidby  and  Walton.  It,  with  its  amendments,  made  this 
case :  Thomas  J.  Walton  died  between  September,  1849  and 
the  14th  of  January,  1850,  testate,  possessed  of  thirty  share* 
of  stock  in  said  company.  Said  will  gave  the  dividends  of 
part  of  said  stock  to  his  wife,  during  her  Ufe,  i^nd  of  the 
balance,  in  trust,  for  the  maintenance  of  his  stop-son  Brnce, 
and  the  residuum,  in  trust,  for  the  sole  use  of  his  daughter, 
wife  of  Lutlier  L.  Hill,  of  Montgomery,  Alabama,  all  upon 
terms  in  the  will  stated.  This  will  was  proven  and  the  ex- 
ecutors qualified  on  the  day  last  aforesaid.  The  executors 
fulfilled  their  duties  and  were  discharged,  leaving  the  matter  of 
Bruce  and  Mrs.  Hill  undisposed  of. 

Afterwards,  in  April,  1866,  Whidby  was  duly  appointed 
administrator,  de  bonis  norij  cum  testamento  annexo^  and  gave 
bond  in  the  sum  of  $1,600  00,  with  Barnes  as  his  securitj. 
Under  the  direction  of  the  Court  of  Ordinary,  Whidby  dis- 
posed of  the  Bruce  part  of  the  stock,  according  to  said  will. 
Subsequently,  Stephen  Walton,  who  had  been  testator's  slave, 
brought  said  suit,  and  the  proceedings,  already  stated,  were 
had  thereupon.     When  Whidby  acknowledged   service  of 
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said  suit^  he  was  a  citizen  of  and  residing  in  Fulton  county, 
Georgia,  he  and  plaintifi*,  and  others  unknown,  combined, 
thus  fraudulently,  to  give  jurisdiction  to  Richmond  Superior 
Court,  aod  allowed  judgment  by  default,  with  intent  to  de- 
i'l^ud  the  beneficiaries  of  ^aid  estate,  and  said  Barnes,  security. 
The  case  upon  the  docket  stood  against  Whidby  individually. 
Whidby  is  wholly  insolvent.  This  judgment  was  taken  in 
June,  1868,  in  violation  of  General  Order  No.  37,  of  Major 
General  Meade,  commanding  the  department  of  Georgia,  eta, 
and  against  the  orders  of  the  presiding  Judge,  that  no  judg- 
ment should  be  taken  in  cases  covered  by  said  order.  Said 
<Jrder,  No.  37,  at  the  instance  of  the  Convention  of  Georgia, 
temporarily  put  in  force  certain  parts  of  the  Constitution  of 
Georgia,  adopted  in  1868,  but  not  then  ratified,  of  which  the 
ibllowing  was  part :  "No  Court  in  this  State  shall  have  juris- 
diction to  try  or  determine  any  suit  against  any  resident  of 
this  State  upon  any  contract  or  agreement,  made  or  implied, 
or  upon  any  contract  made  in  renewal  of  any  debt,  existing 
prior  to  the  1st  day  of  June,  1865." 

Neither  the  sheriff  nor  Whidby  answered.  The  negro, 
Walton,  answered.  He  admitted  all  the  averments  of  the 
bill  except  as  follows :  Whidby  did  not  distribute  said 
Bruce  stock  according  to  law;  it  is  still  subject  to  his  de- 
mand. He  was  never  a  slave.  He  was  kidnapped  when  a 
boy,  and  brought  from  the  District  of  Columbia  to  Rich- 
mond county,  and  forcibly  held  as  a  slave  by  said  intestate, 
who  annually  received  large  sums  for  his  hire.  At  length 
be  raised  $1,200  00  and  procured  one  Moore,  who  acted  as 
iii^  friend,  to  pay  this  to  intestate,  and  take  a  bill  of  sale  to 
bim,  that  he  might  thereafter  be  free.  In  1853  he  was  ad- 
jijjged  free  (because  free-born)  in  the  District  Court  of  said 
District,  returned  to  Bichmond  county,  was  registered  as  a 
freeman  of  color,  and  has  ever  since  been  resident  there  and 
regarcled  as  free.  Said  judgment  was  obtained  openly 
according  to  the  usual  rules,  his  petition  having  been  on  file, 
-ubject  to  inspection  all  the  while  said  suit  was  pending.  It 
was  done  mthout  fraud,  was  for  a  just  demand  and  against 
NVhidby,  who  was  then  resident  in  said  Richmond  county^ 
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being  but  temporarily  away^  animo  revertendi.  Said  judg- 
ment was  spread  upon  the  minutes  of  said  Coart,  openly 
read,  and  it  and  the  Ji.  fa.  upon  the  execution  docket  vere 
ever  open  to  public  inspection.  The  order  of  General 
Meade,  and  the  order  of  the  Court  under  it  were  ancoiutito- 
tionaly  because  they  impaired  the  obligations  of  contracts 
made  or  implied  prior  to  June,  1865. 

The  injunction  was  granted,  and  motion  to  dissolve  it  wss 
overruled.  In  the  conduct  of  the  cause  at  Chambers  the 
Judge  wrote  and  attached  to  the  bill  his  reasons.  Part  of 
them  were  as  follows :  ''  I  am  satisfied  that  the  announce- 
ment was  made  by  me  at  every  Court,  to  the  Bar  g^mlly, 
that  no  judgment  would  be  permitted  on  contracts  prior  to 
June,  1865,  never  for  a  moment  questioning  the  power  of 
General  Meade  to  issue  and  enforce  the  order  under  the  Be- 
oonstruction  Acts  of  Congress.  This  case  being  in  default, 
and  appearing  upon  my  docket  as  an  individual  indebted- 
ness of  Whidby,  upon  the  announcement  that  personal  ser- 
vice bad  been  effected  upon  the  defendant,  judgment  by  de- 
fault against  defendant  was  permitted,  or  rather  a  verdict 
by  default  taken.  Upon  reading  the  minutes  next  momiDg, 
the  Clerk  called  my  attention  to  the  fact  that  the  verdict  was 
for  a  claim  anterior  to  June,  1865.  I  then,  in  presence  of 
said  Clerk,  requested  said  counsel  to  take  an  order  vacating 
said  judgment,  which  I  had  good  reason  to  expect  had  been 
done  up  to  the  fih*ng  of  this  bill.  This  much  I  feel  bound 
to  say  in  justification  of  ray  own  course  as  Judge  in  permit- 
ting some  and  prohibiting  others  from  obtaining  jndgmeniB." 
Pending  the  cause,  Walton  died,  and  his  wife,  as  administra- 
trix, was  made  a  party.  On  the  trial,  Whidby's  evidence 
was  read  over  defendant's  objection  that  he  not  having  an- 
swered the  bill  oould  not  bind  defendant  by  admissions.  He 
testified  that  he  was  insolvent,  and  that  be  removed  to  De- 
Kalb  county  in  April,  1867,  (but  did  business  in  Atlanta, 
Fulton  county ;)  and  other  witnesses  testified  to  the  same. 

George  T.  Barnes  testified  that  inquiries  were  made  of  the 
firm  of  Barnes  &  Cumming  about  legacies  lefb  by  Thomas  J. 
Walton,  and  npon  examination  they  found  that  Jno.  H.  Maun 


ATLANTA,  JUNE  TERM,  1870.  311 

Waahington  vs,  Barnes. 

had  been  executor  of  the  estate,  but  that  it  was  then  uurep- 
resented  ;  that  they  applied  to  Whidby,  who  consented  to  act 
as  administrator,  and  that  witne^  went  on  his  bond  ;  Whid- 
bv  sold  some  stock  and  turned  over  the  proceeds ;  Whidby 
was  regularly  appointed  administrator;  that  one  Luther  L. 
Hill,  of  Montgomery,  Alabama,  was  entitled  to  a  certain 
legacy  under  the  will,  which  had  not  been  fully  adminis- 
tered; that  Hill  was  a  stranger,  and  employed  Barnes  & 
Gumming  to  have  his  stock  turned  over  to  him,  and  to  this 
end  they  applied  to  Whidby  to  become  administrator  cum 
tedamento  anneoco. 

The  statement  of  Judge  Gibson  in  overruling  the  motion 
to  grant  the  injunction  was  read  as  evidence. 

McLaws  swore  he  was  Clerk  of  Richmond  Superior  Court 
at  the  time  of  filing  of  writ;  Mr.  Hilliard  asked  him  where 
Whidby  was  to  be  found;  witness  answered  in  Atlanta; 
and  thereupon  Mr.  H.  filed  the  writ,  and  at  once  took  away 
the  same,  docketed  "  Stephen  Walton  vs.  William  G.  Whid- 
by." The  endorsement  on  the  original  writ  was  "  Stephen 
Walton  vs.  William  G.  Whidby,  administrator  de  bonis  non, 
cum  testamento  annexOy  of  Thomas  J.  Walton,  deceased ;"  so 
endorsed  when  papers  were  filed  and  docketed  by  him. 

The  Court  docket  was  put  in  evidence,  on  which  the  case 
sounded  as  follows : 

'* Stephen  Walton  vs.  William  G.  Whidby." 

Whidby's  insolvency  was  admitted.  The  clause  of  the 
Constitution  of  Georgia  and  the  (xeneral  Order  of  General 
Meade,  No.  37,  March  12,  1868,  were  read  as  evidence,  and 
plaintiff  closed. 

The  defendant  put  in  evidence  transcript  of  the  record  of 
a  Court  of  the  District  of  Columbia,  in  which  it  appeared 
that  he  had  been  adjudged  free  in  April,  1853,  and  that  Moore, 
asTiinst  whom  the  Knit  for  freedom  was  brought,  had  sworn 
to  the  payment  of  $1,200  00,  as  set  out  in  the  answer. 

The  original  declaration  and  proceedings  were  put  in  evi-» 
deuce. 
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The  defendant  then  closed  his  case. 

Walton^  hy  his  counsel,  requested  the  Court  to  charge  the 
jury  :     Ist,  That  the  relatimi  of  the  complainant  to  the  judg- 
ment complained  of  is  too  indirect  to  entitle  him  to  relief  io 
a  Court  of  Equity.     2dy  That  if  any  negligence  has  been 
shown  by  W.  6.  Whidby^  in  failing  to  set  up  a  defense  to 
the  suit  at  law,  he  is  not  entitled  to  relief  in  a  Court  uf 
Equity,  when  he  seeks  to  enjoin  or  set  aside  the  judgment 
obtained  in  a  Court  of  law.    3d,  That  the  complainant  is  doc 
entitled  to  auy  relief  that  W.  6.  Whidby  is  not  entitled  to. 
4th,  That  a  judgment  recovered  against  a  party  sued  out  of 
the  county  of  his  residence  cannot  be  collaterally  attacked 
in  a  Court  of  Equity.     5tb,  That  the  complainant,  to  en- 
title himself  to  relief  in  a  Court  of  Equity  in  this  case,  must 
allege  and  prove  that  the  amount  for  which  the  judgment 
was  recovered,  or  some  part  tliereof,  was  not  justly  doe. 
Which  charges  the  Court  refused  to  give,  but  did  charge 
the  jury  that:     ''If  the  injunction  were  asked  by  Whidbr, 
the  principle  invoked  by  respondent  to  counsel  would  de 
mand  more  careful  attention.     Yet  when  the  judgment  b 
sought  to  be  enforced  against  other  person's  rights,  and  as  it 
stands  may  affect  injuriously  the  rights  of  others,  the  case 
presented  by  the  surety  in  behalf  of  himself  and  the  heirs 
at  law,  or  legatees,  for  relief  or  injunction,  is  quite  different. 
Whilst  it  may  be  in  the  power  of  Whidby  to  waive  the 
jurisdiction  of  Court;  and  consent  to  be  sued  in  Bichnaond 
county,  yet  if  that  consent  and  waiver  and  the  further  ac- 
tion and  judgment  of  the  Court  may  affect  others;  and  it  i' 
about  to  be  enforced  against  rights  of  others,  the  person 
affected   may  assert  the  invalidity  of  that  judgment,  and 
Whidby,  an   insolvent  representative,  cannot    consent  to 
judgment,  or  waive  jurisdiction  of,  the* Court,  by  which  the 
surety  would  be  bound  or  his  right  affected.     The  order  of 
General   Meade,  suspending  the  jurisdiction  of  this  Court 
for  a  limited  time  over  a  certain  cltiss  of  4i^bts,  was  binJia j 
and  legal,  and  enforced  and  intended  to  be  enforced  in  all 
the  proceedings  of  this  Court,  and  all  judgments  obtained  in 
violation  of  said  order  should  be  set  aside  at  least  as  to  in* 
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teres!  and  parties  not  represented  or  heard  on  the  trial/'  The 
jury  found  for  the  complainant.  To  all  which  charges  and 
refusals  to  charge,  Walton,  by  his  counsel,  then  and  there 
excepted.  He  says :  Ist,  that  the  Court  erred  in  giving  the 
charge  as  set  forth.  2d,  in  refusing  to  give  the  said  several 
charges  as  requested. 

AVhen  the  cause  was  called  here  a  motion  was  made  to 
dismiss  the  bill  of  exceptions  because  Order  No.  37  was  not 
copied  in  the  bill  of  exception.  It  was  part  of  the  record, 
(in  the  bill,)  and  the  motion  was  overruled. 

H.  W.  HiLLiARD,  for  plaintiff  in  error,  said  the  judgment 
was  not  void :  Code,'6ecs.  3409, 3410  ;  37  Ga.  E.,  26.  Meade's 
order  was  void:      Con.  U.  S.,  Art.  1,  sees.  10,  5063;  3 
Story  on  Con.,  sec.  1379;  1  Kent  Com.,  419;  8  Wheat  R., 
376 ;  37  Ga.  R.,  124.     Whidby  was  in  laches,  and  therefore 
injunction  can  not  be  had  by  him :     Code,  sec.  3074 ;  1 
Kelley,  136 ;  Adams'  Esy.,  382 ;  L.  Cas.  in  Eq.,  109 ;  16 
GsL  R.,  398 ;  1  Baily  S.  C.  R.,  179 ;  3  John.  Ch.  R.,  275 
4,  566;  11  Wis.  R.,  289;  12th,  81;  6th,  439;  12  Fla.  R., 
185;  2  Story  Eq.  Juris.,  sec.  898;  40  Ga.  R.,  493.     No 
special    fraud  charged  or  proven :     1  Stock.,  (N.  J.,)  381. 
Judgment  out  of  county  of  defendant's  residence  not  attack- 
able in  equity  collaterally  :     7  Cranch  R.,  332 ;  22  Ga.  R.^ 
60.     The  complainant  must  aver  the  amount  not  justly  due, 
and  offer  to  pay  what  is  justly  due :     11  Page's  Ch.  R.,  900 ; 
7  Wis.  R,  547. 

McLf ATVS  &  Ganahl,  for  defendant,  said,  no  jurisdiction 
r^ver  Whidby  in  Richmond  :  Code,  sees.  3536,  3776,  4971 ; 
icknowledging  service  no  waiver  of  jurisdiction  :  Code,  sees. 
i408f  3409.  If  not,  judgment  void  as  to  third  parties : 
?ode.  Sec  3408 ;  R.  M.  Ch.  (Ga.  R.,)  298 ;  4  Ga.  R.,  47; 
ith,  527;  9th,  130;  11th,  453;  14th,  589.  Inquiry  into 
iirisdiction  allowed  :  34  Ga.  R.,  256, 365.  Whidby's  failure 
3  defend  n^as  a  legal  fraud  :     Code,  sec.  3116. 


yoi*.  xu— 2L 
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McCay,  J. 

The  presamptioD  of  fraud  and  collasion  between  the  pltiu- 
tiffin  this  judgment  and  Whidby^  the  administrator, is ai* 
most  oonclusive.  Indeed,  so  palpably  does  it  appearythatno 
Court  would  liesitate  to  interfere,  unless  prevented  by  some 
stern  rule  of  law.  Independently  of  all  other  facts,  here  lis 
an  administrator,  who  is  aware  that  he  was  appointed  for  a 
special  purpose,  who,  after  he  has  lefl  the  county,  acknowl- 
edges service  of  a  writ  based  upon  an  open  account  tveotr 
years  old^  files  no  plea,  and  allows  judgment  by  default.  We 
are  not  sure  that  upon  this  statement  of  facts,  indepeodeotlf 
of  the  question  of  jurisdiction,  it  would  not  be  the  duty  of 
a  Court;  at  the  demand  of  the  heirs-at-Iaw,  to  grant,  in 
equity,  a  rehearing.  But,  as  the  case  stands,  there  is  no  dif- 
ficulty. 

Under  our  law,  Richmond  Superior  Court  had  no  jurit- 
diction  of  this  suit.  It  is  true,  Whidby,  the  administrator, 
might  waive  this,  but  even  then  the  waiver  does  not  biod 
third  persons.  The  case  seems  to  have  turned  below  npon 
the  idea  that  Whidby  had,  by  his  acknowledgment  of  af- 
vice,  waived  the  jurisdiction,  or  rather  had  consented  to  the 
jurisdiction.  Is  this  so?  Section  3250  (old  Code)  permits 
the  defendant  to  acknowledge  service  and  waive  process. 
Where  does  the  authority  come  from  to  make  such  an  ac- 
knowledgement and  waiver  go  further  than  to  supercede  the 
necessity  of  process  and  service  ?  Suppose  the  process  at- 
tached and  the  service  complete,  does  not  the  question  of 
jurisdiction  remain?  Here  was  no  plea — no  appearance. 
Why  have  not  all  the  parties  all  rights,  just  as  though  ser- 
vice had  been  effected  and  no  appearance  had  ?  Would  not 
the  judgment  be  void,  Whidby  living  in  Fulton  ? 

But  it  is  said  that,  as  Whidby  does  not  now  come  forwanl, 
his  securities  are  powerless,  they  must  take  his  fate.  We 
do  not  think  so.  A  Court  of  Equity  has  a  longer  arm  than 
such  a  theory  gives  it.  Very  clearly,  if  this  judgment  pro- 
ceeds, these  securities  will  be  liable  to  pay  it.  It  is  an  ad- 
mission of  assets^  and  if  the  estate  is  insolvent^  the  redress  if 
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immediate  and  direct  upon  the  sureties.  If  the  estate  is  not 
insolvent^  and  the  judgment  is  collected,  clearly  under  the 
charges  in  the  bill,  a  fraud  and  gross  maladministration  has 
been  praotised  by  Whidby,  and  the  sureties  are  liable  to  the 
heirs-at-law.  True,  they,  the  securities,  might  wait  until 
proceedings  are  taken  against  them  directly  by  one  or  the 
other  parties.  But  they  are  not  compelled  so  to  wait.  It  is 
a  favorite  and  an  ancient  jurisdiction  of  a  Court  of  Equity  to 
prevent  wrong,  to  stretch  forth  its  powerful  hand  and  stop 
the  wrong  doer  before  he  has  completed  his  designs. 

Again,  it  may  be  years  before  the  proceedings  are  had 
against  the  sureties ;  time  and  events  may  deprive  them  of 
their  defense.  Equity  will  permit  them  to  come  in  now, 
while  the  witnesses  live  and  the  facts  are  recent,  and  clear  up 
the  cloud,  which,  in  the  shape  of  this  judgment,  hangs  over 
them. 

In  any  view  of  it,  we  think  this  demurrer  ought  to  have 
been  overruled,  and  we  affirm  thejudgment  of  Judge  Gibson. 


Bristow  Bugo,  plaintiff  in  error,  vs.  Walter  Towner, 

defendant  in  error. 

!.  Wliere  parties  are  engaged  in  illegal  transactions,  whether  malum  pro- 
hibUvMj  or  malum  in  se^  the  Gonrts  of  this  State  will  not  interpose  to 
grant  any  reliefl  In  such  cases  the  rale  is,  for  the  Court  to  leave  the 
parties  where  it  finds  thenii  no  matter  whether  the  illegality  of  the 
contract  appears  from  the  plaintiff's  ease,  or  is  set  up  bj  way  of  de- 
fense. 

'^  Where  a  deed  to  land  was  executed  to  the  legal  owner  of  a  slave,  in 
accordance  with  a  contract  between  the  slave  and  his  master  for  his 
emancipation  in  this  State,  while  such  emancipation  was  prohibited  by 
law,  and  the  land  was  paid  for  with  the  money  of  the  slave  who  was 
placed  in  possession  thereof  and  permitted  to  remain  there,  for  his 
own  use  and  benefit,  in  violation  of  law,  till  after  the  abolition  of 
alareiy,  the  Court  will  not  entertain  a  suit  by  the  former  owner  of  the 
slave,  to  recover  the  land  from  the  possession  of  his  former  slave. 
Ae  the  deed  was  void  and  the  transaction  in  violation  of  the  laws  and 
the  pubfic  policy  of  the  State,  the  Court  will  help  neither  party,  bat 
win  leave  them  where  it  finds  them. 
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8.  In  such  case  the  defendant  may  set  up  the  illegality  of  the  tnl»a^ 
tion,  to  defeat  the  plaintifiTs  recovery,  and  the  Coari  will  entertaiDthe 
defensci  not  for  the  defendant's  sake,  but  upon  grounds  of  pablic  pol- 
icy. And  it  was  error  in  the  Court  in  this  case,  to  refuse  to  pcroh 
the  defendant  to  introduce  evidence  to  establish  the  ill^ality  of  the 
transaction,  and  the  wilful  participation  of  the  plaintiff  in  it,  withiih 
tent  to  violate  the  public  policy  of  the  State. 

A  deed  used  as  evidence,  but  not  material  (as  both  parties  claimed  n- 
der  it,)  to  the  points  before  this  Court,  need  not  be  copied  in  the  bill 
of  exceptions.     (R.    See  end  of  Report.) 

"I  believe  this  brief  of  evidence  is  correct  in  substance,**  by  the  Judge 
below,  held  to  be  sufficient  approval  of  brief  of  evidence.  (R.  See 
end  of  Report.) 

Illegal  Contracts.    Bill  of  Exceptions.  Before  Jadge  Gib- 
son.    Richmond  Superior  Court.     January  Ternii  1869. 

Towner  brought  ejectment  against  Bugg.     He  showed  bv 
his  deed  and  by  his  oath,  that  in  1855  he  bought  the  lot, 
had  been  in  possession  from  that  date  up  to  1863^  when  be 
left  the  country,  leaving  Bugg,  as  his  slave,  in  possession, 
with  a  promise  to  Bugg  that  no  wages  would  be  requiivl 
from  him  if  he  would  keep  intruders  off  the  place,  keep  it 
in  good  order  and  pay  Towner's  taxes  till  his  return ;  that 
Bugg  did  not  pay  the  taxes,  nor  keep  said  place  in  good  or- 
der, and  when   he  returned,  after  emancipation,  refused  to 
give  him  possession.     It  came  out  in  evidence  that  Bng 
furnished  part  of  the  money  which  paid   his  price  when 
Towner  bought  him.     The  defense  offered  to  show  by  Bagg 
and  by  admissions  of  Towner,  that  Bugg^s  former  master 
was  dead  and  Bugg  was  about  to  be  sold  and  begged  Tow- 
ner to  buy  him,  let  him  repay  the  price  and  then  be  actuallr 
free,  though  nominally  Towner's  slave ;  that  Towner  agreed 
to  this,  bought  him  and  Bugg  repaid  the  price,  and  that 
Towner  agreed  to  buy  this  place  for  Bugg,  let  Bugg  pay  for 
it,  and  to  hold  the  title  for  Bugg's  benefit,  and  that  Bugg 
did  so  pay  for  it  atul  had  occupied  it  as  his  own.     All  this 
testimony  was  ruled  out,  upon  the  ground  that  while  Bugg 
was  a  slave  he  could  not  make  a  contract.     The  plaintiff  hid 
a  verdict  for  the  premises  in  dispute.     Bugg  moved  for  i 
new  trial,  because  of  the  rejection  of  said  evidence.    The 
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slave  or  slaves^  the  privilege  of  working  for  himself,  free 
from  the  control  of  the  owner,  or  enjoying  the  profits  of  his 
labor,  are  declared  to  be  utterly  ntdl  and  vaid. 

In  this  case,  the  defendant  sought  to  attack  the  deed  whidi 
was  the  foundation  of  plaintiff's  title,  by  showing  that  it  was 
made  in  aid  of  a  contract  between  plaintiff  and  defendant, 
by  which  plaintiff,  for  a  consideration,  undertook  to  emanci- 
pate the  defendant,  who  was  then  his  slave,  in  this  State,  and 
to  locate  him  upon  the  tract  of  land  in  dispute,  which  de- 
fendant alleges  was  paid  for  with  his  money,  and  the  deed 
taken  in  the  name  of  the  plaintiff  for  his  use  and  benefit^  in 
furtherance  of  this  illegal  design.     If  such  was  the  fact,  and 
the  defendant  was  placed  in  possession  of  the  land  by  the 
plaintiff,  with  intent  to  evade  the  law  and  carry  out  the  il- 
legal purpose,  we  hold  that  the  Courts  of  this  State,  under 
the  rule  repeatedly  announced  by  this  Court,  will  not  aid 
plaintiff  to  recover  the  possession  of  the  land  from  the  de- 
fendant.    If  the  defendant's  version  of  the  case  is  correct, 
the  parties  were  engaged  in  an  illegal  transaction,  in  viola- 
tion of  the  laws  and  public  policy  of  this  State,  in  existence 
at  that  time.     And  it  makes  no  difference  whether  the  il- 
legal transaction  is  malum  prohibitum  or  malum  in  se.    Id 
neither  case  will  the  Courts  of  this  State  interfere  to  grant 
relief  to  either  party.     But  they  will  leave  the  parties  where 
they  find  them,  no  matter  whether  the  illegality  of  the  con- 
tract appears  from  the  plaintiff's  case,  or  is  set  np  by  way  of 
defense.     See  Howdl,  administrator,  vs.  Fountain  d  al^,  3<i 
Georgia,  182  ;  Oaf^f  vs.  Smith,  11th  Georgia,  on  page  547; 
and  Alford  vs.  Burke,  21st  Georgia,  46. 

It  is  objected  that  the  defendant  should  not  be  heard,  to 
set  up  the  illegality  of  the  transaction  for  his  own  benefit. 
The  reply  is,  that  Courts  sustain  such  a  defense,  not  for  the 
sake  of  the  defendant,  but  upon  general  principles  of  public 
policy.  In  Holman  vs.  Johnson,  Cowper  343,  Lord  Mans- 
field uses  the  following  language,  which  has  heretofore  been 
approved  and  adopted  by  this  Court,  as  a  correct  statement 
of  the  rule  on  this  subject : 

^^  The  objection  that  a  contract  is  immoral  or  illegal,  as 
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between  plaintiff  and  defendant,  sounds  at  all  times  very  ill 
in  the  mouth  of  the  defendant.  It  is  not  for  his  sake,  how- 
ever, that  the  objection  is  ever  allowed,  but  it  is  founded  on 
general  principles  of  policy,  which  the  defendant  has  the  ad- 
vantage of,  contrary  to  real  justice,  as  between  him  and  the 
plaintiff,  by  accident,  if  I  may  so  say.  The  principle  of 
public  policy  is  this,  ex  dolo  malo  non  oritur  actio.  No  Court 
will  lend  its  aid  to  a  man  upon  an  illegal  or  an  immoral  act. 
If  from  the  plaintiff's  own  statement,  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  causa,  or  the  transgression 
of  a  positive  law  of  this  counti^,  then  the  Courts  say  he  has 
no  right  to  be  assisted.  It  is  upon  that  ground  the  Court 
goes,  not  for  the  sake  of  the  defendant,  but  beaause  it  will 
not  lend  its  aid  to  such  a  plaintiff.  So  if  the  plaintiff  and 
defendant  should  change  sides  and  the  defendant  were  to 
bring  his  action  against  the  plaintiff,  the  latter  would  then 
have  the  advantage  of  it,  for  where  both  are  equally  at  fault, 
potior  est  conditio  defendentis" 

The  object  of  the  rule  is  to  discourage  and  discountenance 
all  illegal  and  immoral  traasactions,  which  violate  sound 
public  policy,  and  not  to  aid  or  favor  either  party.  And  we 
6ee  no  good  reason  why  the  defendant  should  not  be  heard  to 
set  up  this  defense  to  defeat  the  plaintiff's  action.  It  matters 
not  how  the  fact  is  brought  to  the  attention  of  the  Court ; 
whenever  it  is  ascertained,  the  law  denies  its  aid  to  either 
])arty,  it  leaves  them  where  it  finds  them,  it  closes  its  temples 
against  them,  and  says,  your  "  pointed  hands  shall  not  touch 
the  pure  fountains  of  justice."         -^ 

We  hold  that  the  Oourt  erred  in  this  case,  in  ruling  out 
the  evidence,  offered  by  the  defendant,  to  show  that  this  pur- 
chase was  in  fact  made  for  his  benefit,  while  he  was  a  slave, 
and  that  the  land  was  paid  for  in  whole,  or  in  part,  by  his 
money,  and  that  he  was  placed  in  possession  by  the  plaintiff 
ia  fartherance  of  such  illegal  transaction.  We  do  not  know 
how  far  the  evidence,  if  admitted,  would  have  gone  to  estab- 
lish these  facts ;  but,  if  it  had  been  sufficient,  we  hold  that 
plantiff  had  no  right  to  the  assistance  of  the  Court  to  recover 
the  possession  of  the  premises  from  the  defendant. 

Judgment  reversed. 
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Thomas  Whaley,  plaintiff  in  error,  vs.  John  Cuxninoham, 

d  al,,  defendants  in  error. 

Where  money  is  brought  into  Court  by  a  junior  judgment  creditor,  by 
process  of  garnishment  pendente  lite,  he  is  entitled  to  his  expenses 
before  an  older  judgment  creditor  gets  any  part  of  the  fund. 

Id  such  case,  the  costs  and  reasonable  attorney's  fees  for  which  the  psrtf 
bringing  the  money  into  Court  is  liable,  in  the  action  against  the  de- 
fendant, as  well  as  the  proceeding  against  the  garnishee,  are  included 
in  the  words,. ''  expenses  of  the  moTing  creditor,"  as  used  in  sectioo 
S489  of  the  revised  Code. 

Grarnishment  Expenses.   Before  Judge  Robensox.  Greene 
Superior  Court.     May  Terra,  1870. 

The  Augusta  Manufacturing  Corapany  sued  one  Cunning- 
ham and  pendetUe  lite  gamisheed  one  Carmichael.  Jndgroeot 
was  obtained  and  the  garnishee  paid  money  to  the  sheriff. 
Plaintiff  called  on  the  sheriff,  by  rule,  to  show  cause  why  he 
did  not  pay  over  said  money  to  the  company.  He  refJied 
that  he  had  in  his  hands  a^.  fa.  in  favor  of  Whaley  agaiost 
Cunningham,  founded  upon  a  judgment  older  than  the  com- 
pany's, and  which  claimed  the  money.  This  was  not  denied. 
But  the  company's  attorney  said  that  while  he  had  no  litipfs- 
tiou  as  against  Cunningham,  he  had  as  against  the  garnishee, 
and  claimed  that  these  expenses  incurred  by  the  companv 
were  to  be  paid  before  said  older  judgment  could  take.  He 
showed  that  his  reasonable  fees  were  $160  00,  of  which 
$50  00  was  proper  for  the  garnishment  and  $100  00  for  ob- 
taining the  judgment  against  Cunningham,  and  that  these 
fees  and  the  costs  of  Court,  in  the  original  case  of  the  com- 
pany and  its  garnishment  case,  would  exhaust  the  fund  id 
hand. 

These  facts  being  admitted,  the  Court  ordered  the  whole 
fund  to  be  paid  to  the  company's  attorney.  Whaley  says  ^ 
Court  erred  in  not  allowing  him  to  have  all  the  money,  ex- 
cept the  costs  of  Court  in  the  garnishment  case,  and  especi- 
ally in  taxing  said  fund  with  the  costs  and  fees  belonging  to 
the  original  case  against  Cunningham. 
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Columbus  Heabd^  A.  Bebse,  for  plaintiflT  in  error. 
James  L.  Brown,  by  the  Reporter;  for  defendant. 
By  the  Court, — ^Brown,  C.  J.,  delivering  the  opinion. 

The  only  question  in  this  case  is,  what  is  the  proi>er  con- 
stroctiou  of  section  3489  of  the  Revised  Code,  which  is  in 
these  words:  •*  All  money  raised  by  virtue  of  process  of 
garnishment  under  this  Code,  shall  be  paid  over  to  the  cred- 
itors of  the  defendant,  according  to  the  priorities  now  estab- 
lished by  law,  the  expensed  of  the  moving  creditors  being 
first  paid  pro  rata^  by  the  judgment  creditors  receiving  the 
benefit  of  his  diligence.''  In  this  case  the  contest  was  be- 
tween two  creditors.  And  it  is  admitted  that  the  judgment 
of  Whaley,  the  plaintiff  in  error  against  Cunningham,  is 
older,  by  two  or  three  months,  than  the  judgment  of  the 
Aagusia  Manu&cturing  Company.  But  the  latter,  by  sum- 
mons of  garnishment  upon  Carmichael,  pendevUe  lite,  brought 
the  money  into  Court.  And  the  dispute  is  as  to  the  right  of 
the  junior  judgment  creditor  to  have  his  costs  and  attorney's 
fees,  in  his  original  action  against  Cunningham,  paid  out 
of  the  fund.  It  is  admitted  that  he  is  entitled  to  his  ex- 
pense in  the  garnishment,  but  not  bis  expense  in  obtaining 
the  jndgment  against  the  defendant. 

We  think  he  is  entitled  to  his  necessary  and  legal  expenses 
in  both,  as  they  are  in  fact  connected  and  one  cannot  be  made 
efiective  without  the  other.  As  a  general  rnle,  a  garnish- 
ment jpeitcfen^  lUe  is  not  sued  out  when  the  defendant  is  con- 
sidered solvent.  And,  in  case  of  an  insolvent  debtor,  probably 
the  plaintiff  would  not  be  willing  to  incur  the  expense  nec- 
essary to  obtain  a  judgment,  if  he  did  not  look  to  the  gar- 
uishment  as  a  probable  means  of  securing  the  debt.  But  he 
can  not  make  the  money  on  the  garnishment  without  first 
bringing  suit  against  the  defendant.  Nor  can  he  take  judg- 
ment against  the  garnishee,  till  he  has  first  obtained  judg- 
ment against  the  defendant,  who  is  his  debtor.  And  as  he 
must  necessarily  incur  the  expense  of  obtaining  judgment 
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against  the  defendant  before  he  can  bring  the  mone7  into 
Court,  by  virtue  of  the  garnishment,  we  think  he  is  entitled  to 
have  the  expenses  of  the  whole  proceeding  paid,  before  an 
older  judgment  creditor  is  permitted  to  come  in  and  take  the 
fund  which  he  has  brought  into  Court  by  his  dili^ice. 
Judgment  affirmed. 


Maby  E.  Howes,  executrix^  plaintiff  in  error,  vs,  B.  A. 
Whipple,  administrator,  et  al.,  defendants. 

Where  A  approached  B  to  parchase  a  lot  of  mules  upon  credit,  and  B 
refused  so  to  Bell,  and  thereupon  A  proposed  to  trade  to  B  certan 
bags  of  cotton  then  on  A's  plantation,  which  B  declined,  aa  he  knev 
nothing  of  the  cotton  trade,  bat  offered  to  let  A  have  the  mules  if  be 
would  deliver  the  cotton  at  the  warehouse  of  C,  at  Macon,  to  be  sold 
for  B's  benefit,  in  payment  for  the  mules,  and  both  the  parties  went  to 
the  warehouse-man  and  stated  the  contract,  and  he  undertook  to  be 
the  agent  of  both  parties,  to  receive  and  sell  the  cotton,  and  pay  to  B 
the  price  agreed  on  for  the  mules,  out  of  the  proceeds,  and  the  auks 
were  consequently  delivered,  and  A,  going  home,  commenced  bftal- 
ing  the  cotton  to  the  depot,  instructing  the  agent  to  send  it  to  C,  nn- 
der  the  contract,  and  after  the  cotton  was  delivered,  but  before  it  w 
shipped,  A  suddenly  died  : 

Held,  That,  under  the  facts,  B  had  acquired  such  an  interest  in  the  cot- 
ton, that  to  the  extent  of  the  price  of  the  mules,  it  was  not  assets  of 
A*s  estate  for  distribution,  and  a  Court  of  Equity,  in  a  bill  filed  for 
direction,  will  direct  so  much  of  the  proceeds  of  the  cotton  as  equals 
the  price  of  the  mules  to  be  paid  to  B,  and  this  even  as  against  peraogs 
who  claim  that  A  is  indebted  to  them,  as  a  trustee,  and,  conseqneatlf} 
upon  a  debt  of  the  highest  dignity  under  the  statute  of  distributions. 

Equitable  Lien.  Distribution  of  Estates.  Practice  Su- 
preme Court.  Before  Judge  Eobenson.  Wilkinson  Superior 
Court.    April  Term,  1870. 

The  administrator  of  A.  C.  Brown,  deceased,  filed  a  bill 
to  marshal  his  assets,  etc.  AH  the  questions  of  priority,  etc., 
were  settled  by  decree,  except  one  made  hy  Howes.  He  iiad 
filed  a  bill  against  the  administrator,  in  which  he  made  this 
case: 
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On  the  15th  of  February,  1867,  he  was  in  Macon  selling 
mules.  Brown  desired  to  buy  from  him  on  oredit  ten  mules, 
but  Howes  would  not  give  credit.  Thereupon  Brown  offered 
to  ship  to  Howes  twenty-eight  bales  of  cotton,  which  he  said 
he  then  had  on  his  plantation  in  Wilkinson  couuty,  and 
Howes  told  him  if  he  would  ship  the  cotton  to  Hardeman  & 
Sparks,  warehousemen,  of  Macon,  as  their  common  agent,  he 
would  deliver  him  the  mules  at  $2,100  00;  Brown  agreed 
to  that  and  that  the  cotton  should  be  sold  in  thirty  days 
thereafter,  and  that  Howes  should  have  $2,100  00  out  of  the 
proceeds;  Brown  took  the  mules,  and  his  administrator  still 
has  them.  Soon  afler  making  said  agreement.  Brown  was  pre* 
I)aring  to  ship  said  cotton,  had  removed  it  from  his  planta* 
tion  to  the  railroad,  intending  to  perform  said  agreement, 
when  he  was  suddenly  killed.  Whipple,  Brown's  adminis- 
trator, refuses  to  pay  the  $2,100  00,  deliver  the  cotton  or 
give  up  the  mules.  Brown's  estate  is  insolvent.  He  prayed 
iojuoction  against  disposing  of  said  cotton  or  its  proceeds,  or 
if  it  was  sold  and  its  proceeds  gone,  against  disposing  of  the 
mules,  and  for  relief  generally.  Howes  died  and  his  execu- 
trix was  made  complainant.  When  the  cause  came  on  for 
trial,  it  was  admitted  that  an  absent  witness  would  swear  to 
the  trade  as  stated  by  Brown  in  his  bill. 

Sparks  testified  that  Howes  and  Brown  came  to  the  ware- 
house of  Hardeman  &  Sparks,  Brown  said  he  had  bought 
some  mules  from  Howes,  had  at  home  twenty-seven  bales  of 
cotton  which  he  would  ship  to  Hardeman  &  Sparks  imme- 
diately, out  of  the  proceeds  of  which  they  should  pay  Howes 
for  the  males  $2,100  00,  and  hold  the  balance,  if  any,  for 
Brown.  He  said  he  was  Brown's  agent  to  sell  and  Howes' 
to  pay  for  the  mules. 

The  railroad  agent  testified  that  Brown,  en  rovJte  from 
Maoon  home,  told  him  he  had  bought  some  mules  at  Macon 
and  would  have  some  cotton  at  the  depot  in  a  few  days  to  ship 
to  Hardeman  &  Sparks  to  pay  for  the  mules.  Early  next 
week  he  began  sending  the  cotton  to  the  depot,  and  about 
eight  days  after  he  had  been  in  Maoon  he  was  killed,  never 
haying  countermanded  said  instructions.  Twenty-eight  bales 
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were  sent  to  the  depot,  the  last  arriving  on  the  day  of  Brown's 
death.  Brown  had  told  the  agent  to  get  the  tagman  to  tag 
die  cotton  as  soon  as  possible,  and  to  ship  them  at  onoe  to 
Hardeman  &  Sparks.  The  first  were  marked  A.  C.  B.  They 
were  not  tagged  till  a  few  days  after  Brown's  death.  Whip- 
ple^ as  Brown's  administrator,  directed  the  cotton  sent  to 
another  warehouse.     Here  Howes'  case  was  rested. 

The  administrator  showed  that  by  the  said  decree  he  was 
ordered  to  hold  funds  sufficient  to  meet  Howes'  demand 
should  he  recover.  He  admitted  that  he  received  nine  of 
said  mules  as  Brown's  administrator,  one  of  which  had  died, 
that  he  sold  the  others  for  $1,190  00,  and  sold  the  cotton 
for  $3,306  41,  and  so  charged  himself  in  his  returns.  Man- 
son  and  wife  et  al,,  introduced  evidence  to  show  that  thev 
had  a  demand  against  Brown  in  a  fiduciary  capacity,  and 
that  it  was  of  higher  dignity  than  said  claim  of  Howes'. 
Howes'  counsel  admitted  that  Manson  and  wife  et  al,,  were 
entitled  to  priority  over  any  simple  creditor  of  Brown's  es- 
tate, but  contended  that  Howes  had  such  an  interest  in  said 
cotton  or  its  proceeds  as  that  so  much  of  it  as  would  pay  for 
the  mules  was  not  assets  in  Whipple's  hands. 

The  Court  explained  to  the  jury  the  law  as  to  the  dignitj 
of  fiduciary  debts  in  the  distribution  of  the  assets  of  an  es- 
tate and  said  that  the  issue  was  whether  Howes'  claim  was  of 
equal  dignity  with  the  claims  of  Manson  and  wife  d  d. 
And  he  charged  them  that  if  it  was  part  of  the  mule  trade 
that  Brown  dedicated  certain  cotton  to  pay  for  the  mules  be- 
fore Howes  would  deliver  them,  that  he  was  to  go  home  and 
ship  the  cotton  to  Hardeman  &  Spaiks,  as  agents  for  both 
parties,  and  that  said  cotton  was  to  be  sold  and  the  mule 
debt  first  paid  out  of  the  proceeds,  then  Brown  was  Howes' 
trustee  as  to  $2,100  00  worth  of  the  cotton,  and  at  Brown's 
death  the  cotton  was  not  assets  in  Whipple's  hands  until  the 
trust  was  discharged.  If  the  contract  was  as  stated  in  the 
charge,  and  Brown  went  home  and  sent  the  cotton  to  the 
depot,  had  it  marked  A.  C.  B.  and  gave  instructions  to 
have  the  cotton  sent  to  Hardeman  &  Sparks,  and  died  with- 
out revoking  said  directions^  and  if  Whipple  sold  the  cotton 
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for  over  ^2,100  00,  and  received  the  proceeds  and  thus 
charged  himself,  they  should  find  for  complainant^  with  in- 
terest from  the  sale. 

The  jurj  found  in  favor  of  Manson  and  wife  el  al.  Com- 
plainant moved  for  a  new  trial,  upon  the  grounds  that  the 
verdict  was  contrary  to  law,  equity  and  the  weight  of  the  evi- 
dence, and  because  the  Court  erred  in  saying  to  the  jury  that 
the  issue  was  whether  Howes'  claim  was  of  a  fiduciary  char- 
acter. Another  ground  was  the  dispersion  of  the  jury  un- 
der circumstances  stated,  but  they  are  not  material  here. 
The  new  trial  was  refused,  and  that  is  assigned  as  error  on 
each  of  the  grounds  stated. 

(In  this  case  counsel  had  waived  the  sending  up  of  the 
record.  When  the  papers  got  here  there  was  no  certificate 
OD  them  that  the  bill  of  exceptions  came  from  his  office  or 
had  ever  been  filed.  Before  the  case  was  called  counsel  for 
plaintifi*  in  error  moved  to  supply  the  certificate.  This  was 
resisted.  The  Court  would  not  allow  anything  added  to  the 
paper  here,  but  allowed  counsel  to  take  them  from  this  office 
and  get  the  certificate  before  the  case  was  called  for  a  hear- 
ing.   This  was  done.) 

John  Rutherford.  Nisbets  &  Jackson,  for  plaintiff 
in  error. 

J.  G.  OcKiNGTON,  E.  CuMMiNG,  by  the  Reporter,  for 
defendants. 

McCay,  J. 

There  cannot  be  a  particle  of  doubt,  but  that  in  the  sale 
of  these  mules  it  was  the  intent  of  both  parties  to  go  further 
than  make  an  ordinary  sale  and  purchase  upon  credit.  The 
vendor  of  the  mules  distinctly  refused  to  sell  on  credit;  he  was 
evidently  unwilling  to  part  with  the  possession  of  his  prop- 
erty until  he  had  in  hand  the  price.  What  was  finally  done? 
Thev  both  went  to  the  warehouseman  who  became  their 
mittual  agent  to  receive  and  sell  the  cotton,  and  pay  the 
money.    By  this  agreement  the  vendor  of  the  mules  ao- 
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quired  an  iniered  m  the  cotton.  It  is  Dot  neoessary  to  defioe 
accurately  what  was  the  nature  of  that  interest,  as  to  saj^ior 
instancey  at  whose  risk  the  cotton  was.  No  question  of  ride 
or  loss  arises.  The  simple  question  is,  does  this  cotton  go 
over  to  the  administrator  as  assets?  It  does  not  do  this  if 
the  seller  of  the  mules  has  any  interest  in  it.  It  may  be 
an  undivided  interest.  It  may  be  only  an  equitable  interest 
If  it  is  any  interest  at  all  in  the  thing,  then,  so  fiir  as  that 
interest  extends,  it  is  not  asseta 

Can  any  one  question  that  a  Court  of  Equity  would  have 
restrained  Mr.  Brown  from  disposing  of  this  cotton  other- 
wise  than  as  he  had  agreed  ?  Had  he  attempted  to  diveit 
it  from  Hardeman  &  Sparks,  would  not  equity  have  oom- 
pelled  him  to  send  it  to  them,  as  he  had  contracted  to  do? 

It  does  not  at  all  follow  that  because  a  sale  is  not  complete, 
so  as  to  change  the  possession  or  give  a  clear  title,  the  par- 
chaser  has  no  interest  in  the  thing.  In  the  case  of  real  es- 
tate a  Court  of  Equity  will  compel  a  specific  performance  to 
prevent  fraud.  In  oases  of  personal  property,  the  remedj 
by  suit  for  damages  stands  in  lieu  of  this,  but  the  priQcipte 
is  the  same,  and  if  it  would  be  a  fraud  upon  the  purchaaer^ 
and  he  have  no  other  remedy,  the  mere  fact  that  the  propertj 
is  personal  property,  does  not  defeat  the  party  of  his  remedy. 
Equity  will  decree  the  specific  performance  of  contracts  for 
leases,  or  the  good  will  of  a  trade,  and  generally,  if  there  be 
no  adequate  remedy  at  law,  equity  will  grant  relief  to  pre* 
vent  fraud  and  injustice :  Story's  Eq.,  2  vol.,  sec.  716, 720 : 
1  Sim  &  Stuart,  610,  590.  See  especially  the  case  of  Ad- 
derly  vs.  Dixon,  1  Sim  &  Stuart,  610. 

Here  was  a  contract  between  these  parties  by  which  one 
agreed  to  deliver  to  the  warehouseman  to  be  sold  for  tbe 
others'  benefit,  certain  bales  of  cotton.  The  consideration  vas 
fully  paid,  and  the  warehouseman  was  declared  the  motoa! 
agent  to  receive,  sell  and  pay  the  proceeds.  It  would  be 
the  grossest  fraud  to  permit  the  administrator  to  treat  tbi^ 
cotton  as  assets.  He  has  got  the  mules.  If  he  takes  ak) 
the  cotton,  the  vendor  of  the  mules  is  remediless.  The  es- 
tate is  insolvent,  claims  of  the  highest  dignity  absorb  it 


ATLANTA,  JUNE  TERM,  1870.  327 


Wella  V8,  Flowers. 


It  seems  to  us  that  this  is  just  such  a  case  as  equity  takes 
hold  of.  Here  is  an  interest  in  the  cotton  acquired ;  ordina- 
rilly  the  law  should  furnish  a  remedy  in  damages.  The  in- 
solvency of  the  estate  makes  that  no  remedy.  We  think 
equity  will  interfere  and  declare  the  cotton  or  its  proceeds 
not  assets  until  the  mules  are  paid  for.  The  case  at  bar  is, 
however,  stronger  for  the  plaintiff  in  error  than  the  principal 
we  have  discussed  demands.  The  evidence  shows  that  Mr. 
Brown  had  spoken  to  the  depot  agent,  had  told  of  the  ar- 
rangement he  had  made,  had  informed  him  he  would,  in  a 
day  or  two,  deliver  the  cotton  at  the  depot,  had  actually  done 
this,  hauled  the  cotton  to  the  depot,  ordered  it  sent  as  he 
had  agreed,  marked  to  the  warehouseman,  the  mutual  agent. 

We  think  the  case  on  this  ground  conclusive.  Hardeman 
&  Sparks  had  at  the  death  of  Brown,  a  special  property  in 
this  cotton.  They  could  have  sued  the  Railroad  Company 
for  neglect  or  malfeasance.  They  were  the  consignees,  and 
their  right  over  it  was  a  inght  as  the  agent  of  both  these  par- 
ties.  Under  all  the  circumstances  we  think  the  Court  below 
erred.  This  cotton  does  not  become  assets  until  the  mules 
are  paid  for.  It  was  devoted  by  the  deceased  to  that  pur- 
pose, for  a  valuable  consideration,  and  it  would  be  a  fraud 
m  the  seller  of  the  mules  to  permit  it  to  be  diverted  from 
the  purpose  Mr.  Brown  intended.    Judgment  reversed. 


Evan  Wells,  plaintiff  in  error,  vs.  A.  B.  Flowees,  de« 

fendant  in  error. 

\Vhere  a  Jnstice  of  the  Peace  obtained  a  memorandam  of  the  evidence 
on  Uie  trial  ia  his  Coart,  taken  down  by  plaintiff's  coansel,  and  an- 
nexed it  to  the  papers  as  his  answer  to  the  certiorari^  and  the  answer 
was  excepted  to  by  the  defendant  in  certiorari,  on  that  ground  : 

Hddj  that  it  was  error  in  the  Judge  to  dismiss  the  certiorari,  fie  should 
bare  ordered  the  Justice  to  make  such  answer  as  the  law  required. 

Certiorari,     Before  Judge  Schley.     Liberty  Superior 
Court.    April  Term,  1870. 
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Flowers  sued  out  a  possessory-warrant  against  Wells,  On 
the  trial,  the  Justice  requested  Well's  attorney  to  take  down 
the  testimony  in  the  trial,  which  he  did  in  pencil,  under  the 
supervision  of  the  Justice.  The  cause  was  decided  against 
Wells  and  he  sued  out  a  certiorari.  When  it  was  called, 
Flower's  attorney  moved  to  dismiss  it,  because  the  Justice's 
return  was  in  the  hand-writing  of  Well's  attorney.  Well's 
attorney  stated  that  the  Justice  called  on  him  for  said  evidence, 
so  taken  down,  and  he  handed  it  to  him  only  to  aid  him  in 
making  his  return,  but  that  the  Justice  had  adopted  it  as  the 
return,  adding  his  certificate  thereto,  of  which  Well's  attorney 
was  ignorant  till  then,  because  he  had  been  sick,  and  the 
papers  had  been  in  possession  of  Flowers'  attorney  ever 
since  the  Justice  made  the  return.  And  upon  this,  Well's 
attorney  moved  that  the  Justice  be  required  to  answer  ac- 
cording to  law.  The  Court  overruled  this  motion  and  dis- 
missed the  certiorari,  that  is  assigned  as  error. 

Wm.  B.  Gaulden,  for  plaintiflF  in  .error. 

J.  Beaseley,  for  defendant. 

By  the  Court — Brown,  C.  J.,  delivering  the  opinion. 

It  is  quite  evident  that  the  answer  to  the  certiorari,  made 
by  the  Justice  of  the  Peace,  was  not  in  compliance  with  the 
statute.  He  annexed  the  memorandum  of  the  evidence, 
taken  down  on  the  trial  by  plaintiff's  counsel,  under  his 
supervision,  to  the  papers  as  his  answer.  This  was  illegal 
and  improper,  and  was  a  good  ground  of  exception  to  the 
answer.  But  we  do  not  think,  under  the  facts  in  this  case, 
that  it  authorized  the  Judge  to  dismiss  the  certiorari.  He 
should  have  granted  the  order  moved  for  by  plaintiff's  oonnsel, 
and  have  directed  the  Justice  of  the  Peace  to  file  his  answer 
in  conformity  to  law. 

Judgment  reversed. 
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Wm,  B.  Gaulden^  plaintiff  in  error,  vs.  John  Stoddard, 

defendant  in  error. 

Where  a  rerdict  was  had  in  1867,  and  a  new  trial  was  moved  for  by  the 
defendant  at  the  same  term  of  the  Conrt,  on  the  ground  that  the  Court 
erred  in  sustaining  the  demurrer  to  the  defendant's  pleas,  one  of  which 
stated  the  consideration  of  the  debt  sued  on  was  slaves,  and  the  mo- 
tion for  a  new  trial  was  not  heard  until  April,  1870,  when  the  movant 
objected  to  its  consideration,  on  the  ground  that  the  Court,  under  the 
Coostitotion  of  1868,  had  no  jurisdiction  to  hear  and  determine  the 
ssme: 

Hddy  that  the  whole  record,  including  the  demurrer,  being  before  the 
Court,  the  fBCi  that  the  debt  was  for  slaves  stood  as  admitted,  and  the 
Court  erred  in  hearing  and  deciding  the  motion  for  new  trial,  and  ought 
to  have  let  the  the  motion  stand  as  it  found  it. 

Conatitutional  Law.    Slave  debts.    Before  Judge  Schley. 
Liberty  Superior  Court.     April  Term,  1870. 

Stoddard  on  the  13th  of  October,  1866,  sued  Gaulden  for 
a  balance  due  upon  his  notes,  due  on  the  Istof  January,  1866, 
1857  and  1858,  respectively.  Gaulden  pleaded  the  general 
issue,  the  statute  of  limitations,  that  in  1853  and  1854  he 
bought  a  number  of  slaves  and  had  paid  all  of  the  purchase 
money  but  the  balance  due  on  these  notes,  which  were  given 
for  said  slaves ;  that  they  were  warranted,  which  warranty 
had  been  broken  by  the  laws  of  emancipation,  and,  therefore, 
the  consideration  had  failed.  The  Court  struck  this  last 
plea  on  demurrer.  The  notes  were  read  in  evidence  over 
Gaul^n's  objection,  and  the  jury  found  a  verdict  against  him 
for  the  principal  and  interest  due  on  the  notes.  This  occurred 
io  December,  1867. 

Gaulden  moved  for  a  new  trial,  upon  the  grounds  that  the 
?ourt  erred  in  striking  said  plea  and  allowing  the  notes  to 
;o  to  the  jury.  This  motion  was  not  heard  till  April,  1870. 
The  record  says  April,  1867,  but  this  is  error.)  At  said 
tearing,  Gaulden  insisted  upon  said  grounds  for  a  new  trial, 
od  further  insisted  that  under  the  Constitution  of  1868  the 
irisdictioD  of  the  Superior  Court  over  these  slave  notes  had 
^en  taken  away.  The  Court  refused  a  new  trial,  and  that 
assigned  as  error.  x 

Vol.  jcli.-  22. 
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Wm.  B.  Gaulden,  for  plaintiff  in  error. 
Wm.  S.  Bassenger,  for  defendant. 
McCay,  J. 

The  only  point  made  in  this  case,  not  covered  bj  freqaeot 
decisions  made  at  this  and  other  terms,  since  the  adoptioo 
of  the  Constitution  of  1868,  is  whether  upon  the  &oe  o{  ih 
record  it  appears  that  the  consideration  of  the  cause  of  actios 
is  "  a  slave,  or  the  hire  thereof.*' 

At  the  regular  pleading  term,  the  defendant  filed  a  pla 
in  which  it  is  distinctly  stated  that  the  notes  sued  on  wm 
given  for  slaves.  The  plaintiff  demurred  to  the  plea,  and  tli^ 
demurrer  was  sustained.  The  motion  for  a  new  trial  con- 
tains, as  one  of  the  grounds,  that  the  Court  erred  in  sastaio- 
ing  the  demurrer. 

This  brings  immediately  before  the  Court  the  record  of 
the  plea  and  demurrer,  and  the  Court  is  called  to  decideupoo 
it.  The  question  the  Court  is  asked  to  decide  is  thb: 
Admitting  that  this  note  is  given  for  slaves,  is  this  a  good 
plea  ?  In  our  judgment,  under  the  Constitution,  theSuperior 
Court  has  no  jurisdiction  of  such  an  issue. 

And,  we  think,  the  Court  ought  not  to  have  granted  & 
new  trial,  but  ought  to  have  refused  to  hear  the  motioD. 
The  Constitution  makes  the  Superior  Court  the  keeperofthe 
record,  and  that  is  all.  It  is  to  be  left  as  the  Court  finds  it. 
the  motion  pending,  ready  to  be  taken  up  by  any  Court  vbich 
the  people  of  Greorgia  may  hereafter  clothe  with  jurisdicUoo 
over  it. 

Judgment  reversed. 
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Maroahet  a.  O'Bybne  et  aL,  plaint! fiTs  la  error,  w.  The 
Mayor  and  Aldermen  of  Savannah,  defendants  in 
error. 

h  The  right  of  taxation  is  inherent  in  the  sovereign.  So  far  as  it  exists 
io  a  mnnicipal  corporation,  it  is  by  grant,  and  is  called  a  franchise. 

2.  kde  facto  government  which  is  able  to  maintain  its  supremacy  by  its 
armies  may  exercise  this  power,  and  those  who  are  subject  to  its  con- 
trol are  bound  to  obedience.  But  if  it  assesses  a  tax  and  is  overthrown 
before  it  is  collected,  the  rightful  sovereign  whose  power  is  established 
will  not  enforce  such  assessment  against  the  subjects  of  the  government 
dejure, 

3.  In  sach  case  those  who  have  paid  the  tax  to  the  de  facto  government 
while  it  was  supreme  have  no  means  of  recovering  it  back  ;  and  those 
who  did  not  pay  till  its  overthrow,  are  under  no  obligation  to  pay. 

4.  A  note  given  since  the  war  to  the  Mayor  and  Council  of  Savannah, 
for  tax  assessed  by  the  city  authorities  during  the  existence  of  the 
Confederate  Government  but  not  collected,  is  void  for  want  of  con- 
sideration. 

I*).  A  note  given  for  such  tax  and  for  ground  rent  due  the  city,  by  con* 
tract  made  prior  to  the  war,  is  void  as  to  the  tax,  bat  good  as  to  the 
rent.  The  consideration  is  clearly  severablcj  as  the  record  shows  pre- 
cisely how  much  of  it  was  for  tax  and  how  much  for  rent. 

Taxation.  Rebellion.  Before  Judge  Schley.  Chatham 
Superior  Court.     July,  1869. 

The  Major  and  Aldermen  of  Savannah  held  the  note  of 
Margaret  O'Byrne  et  al.,  for  $6,602  17,  dated  the  23d  of 
May^  1867,  due  one  day  after  date,  and  secured  by  a  mort- 
p)ge  upon  realty.  They  sued  upon  the  note  and  sought  to 
foreclose  the  mortgage.  So  much  of  the  pleadings  and  inci- 
dents of  the  trial  as  are  necessary  for  our  purpose  are  as 
follows :  Said  note  as  to  $4,232  66  was  void,  because  it  was 
given  in  settlement  of  certain  amounts  assessed  against  de- 
ft'ndants  by  plaintiff  during  1861,  1862,  1863  and  1864, 
which  taxes  were  assessed  for  the  purpose  on  plaintiff's  part 
of  aiding  and  encouraging  the  then  existing  rebellion  against 
the  United  States;  and  further,  that  the  taxes  of  those  years 
was  used  for  said  purpose,  of  which  the  parties  had  notice 
when  said  note  was  made.  By  consent  the  causes  were  tried 
together. 
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Plaintiffs  read  in  evidence  the  note  and  moii^age.  The 
late  city  attorney  testified  that  plaintiff  neither  levied  anj 
tax  for  carrying  on  said  war,  nor  had  increased  its  taxes  or 
rates  of  taxation  because  of  the  war,  and  other  witnesses  tes- 
tified to  the  same.  Plaintiff  also  introduced  evidence  to 
show  the  basis  of  settlement  which  produced  said  note.  It 
showed  that  of  the  consideration  of  said  note,  $4,232  55  was 
for  taxes  on  defendants'  real  estate  during  1861,  1862, 1863 
and  1864,  and  the  balance  was  for  ground  rents  due  thecitv. 
Defendants  paid  no  taxes  during  the  war. 

For  the  defendant  the  evidence  on  this  question  was  as 
follows : 

A  witness  said :  The  printed  volume  submitted  and  pro- 
duoed  by  plaintiff  under  notice  from  defendants  contain  the 
official  reports  of  the  Mayor  and  Treasurer  of  the  City  of 
Savannah  for  the  years  1861,  1862  and  1863.  During  these 
years  plaintiff  appropriated  money  to  build  batteries,  to  ob- 
struct the  Savannah  river  against  the  approach  of  the  forces 
of  the  United  States,  for  the  entertainment  of  Confederate 
troopsy  and  to  carry  on  a  city  store  established  to  keep  down 
the  price  of  provisions.  Another  witness  said:  Doriog 
those  years  plaintiff  appropriated  money  for  the  entertain- 
ment of  Confederate  troops,  building  batteries,  obstracting 
the  river  against  the  advance  of  United  States  forces,  and 
the  support  of  a  city  store  and  a  passport  office.  Do  not 
know  what  the  purpose  of  the  passport  office  was,  but  a  pass- 
port office  is  not  kept  here  in  times  of  peace.  The  amount 
of  money  needed  for  the  support  of  the  city  would  have  been 
no  less  if  these  appropriations  had  not  been  made,  for  the 
money  would  have  been  spent  for  something  eke. 

Defendants  then  read  in  evidence  the  following  portions  of 
the  printed  reports  of  the  Mayor  and  Treasurer  for  the  years 
1861,  1862  and  1863,  and  of  the  manuscript  book  containing 
the  Treasurer's  report  for  1864 : 

MAYOR'S  REPORT  FOR  1861. 

The  expense  attending  our  police  oi^anization  this  year, 
including  the  payment  for  their  horses^  $45|696  26.    In  ad- 


ATLANTA,  JTINE  TERM,  1870.  333 

O'BTyne  ei  al.,  vs.  Mayor  and  Aldermen  of  Savannah. 

ditioD  to  the  regular  duties  required  of  them  uuder  the  Or- 
dioanceSy  members  of  the  police  force,  in  compliance  with  a  res- 
olution adopted  by  Council,  have  been  for  several  months  exer- 
cised one  hour  each  day  in  the  heavy  infantry  drill.  Mus- 
kets obtained  for  this  purpose  from  the  State  are  now  in 
possession  of  the  police  force.  With  these  arms,  effective 
service  will  be  rendered  whenever  the  emergency  may  de- 
maud. 

INCIDENTAL  EXPENSES. 

The  session  of  the  State  Convention  (by  request)  in  oar  city. 

The  cost  of  famishing  our  yolunteer  companies  with  ball  cart- 
ridges   

Appropriation  to  Pulaski  Guards,  now  in  Virginia 

Expenses  of  Committee  to  yisit  the  sick  and  wounded  of  Ogle- 
thorpe Light  Infantry,  Virginia 

Total $8,844  82 

CITY  TREASURER'S  REPORT  FOR  1861. 

Paid  ball  cartridges  for  volunteer  companies $866  50 

Paid  Committee  to  visit  the  sick  and  wounded,  Oglethorpe 

Light  In&ntry,  in  Virginia 282  80 

Paid  hire  Masonic  Hall  for  use  of  State  Convention,  Excur- 
sion to  Fort  Pulaski  and  collation  on  board 1,078  00 

Paid  hire  of  Savannah  Atheneum  for  Hon.  A.  H.  Stephens  to 

address  the  people 50  00 

Paid  appropriation  to  Pulaski  Guards,  Virginia 160  60 

MAYOB'S  REPORT  FOR  1862— INCIDENTAL  EXPENSES. 

Amonnt  of  relief  offered  to  the  families  of  soldiers  and  the 

poor  generally  in  our  midst $6,280  05 

Cost  of  refreshments  to  soldiers  passing  through  the  city,  on 

their  way  to  the  scene  of  action » 698  48 

Paid  salary  of  passport  office,  and  other  expenses  connected 

with  this  office 1,805  10 

Paid  ammunition  for  use  of  the  military,  and  for  work  per- 
formed by  free  men  of  color,  on  Green  Island 497  58 

WAR  EXPENSES. 

The  danger  of  invasion  hy  way  of  our  river,  being  immi* 
nent,  therefore  the  following  expenditures  were  incurred : 
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Paid  for  preparing  and  sinking  the  brig  Santa  Clara,  ship  Se- 
basticook,  and  ship  A.  B.  Thompson,  in  the  Savannah 
river,  so  as  to  obstruct  the  channel $S96  60 

Paid  labor  constructing  batteries  on  Savannah  river,  per  ad- 
vice of  Oeneral  Lee 2,990  00 

Paid  for  forty  maskets  for  the  use  of  the  military ^    960  00 

Total $4,886  CO 

JAIL. 

We  have  had  during  the  current  year,  a  much  larger  num- 
ber of  prisoners  than  any  previous  year^  and  among  them 
quite  a  number  of  '^  prisoners  of  war.''  Provisions  have  been 
extraordinarily  high  during  the  current  year.  The  sub- 
joined statement  will  exhibit  the  several  amounts  now  due 
to  the  Jail : 

Southern  Confederacy 12,61011 

TREASURER'S  REPORT  FOR  1862. 

Paid  John  Stoddard,  chairman,  to  relieve  the  fam- 
ilies of  soldiers,  engaged  in  service $4,500  00 

Amount  refunded  by  J.  Stoddard,  chairman »      848  86 

$4,151  64 

Paid  State  and  County  Taxes  of  free  persons  of  color,  engaged 

at  work  on  Green  Island ^    264  40 

Paid  for  cartridges,  powder,  caps,  boxes,  etc.,  for  the  use  of 

the  military 2S3  15 

Paid  refreshments  for  soldiers  passing  through  the  city 673  4o 

Paid  salary  passport  office  issuing  passes 785  CO 

Paid  for  books  and  stationery  for  passport  office 620  10 

WAR  EXPENSES. 

Paid  preparing  and  sinking  the  following  vessels  id  Sa- 
vannah river,  so  as  to  obstruct  the  channel : 

Brig  Santa  Clara,  ship  Sebasticook,  ship  A.  B.  Thompson $886  60 

Paid  forty  muskets  for  the  use  of  the  military 960  00 

Paid  labor  constructing  batteries  on  Savannah  river,  per  order 

of  General  Lee 2,090  00 

Totol $4,816  «» 

This  is  sufficient  to  show  the  cause  of  defense.  The  re- 
port of  1863  was  also  read  in  evidence.     The  minor  expco- 
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jditures  on  it  detailed  were  for  a  city  store  to  feed  the  poor, 
etc.,  at  cheap  rates.  Each  of  these  reports  were  replete  with 
bigh  '^  war  talk ''  against  the  United  States.  The  Court  was 
requested  to  charge  the  jury  that  tiie  ^'  original  taint  attaches 
to  renewal  of  contract/'  and  ^'  where  original  consideration 
was  malum  in  se  it  taints  all  parts  of  the  contract/'  but  re- 
fuseil  so  to  charge.  But  he  charged,  that  if  plaintiffs  did  not 
assess  a  tax  in  aid  of  the  rebellion,  it  was  not  a  defense  of 
this  action  if  a  part  of  the  taxes  raised  by  them  were  ex- 
pended in  aid  of  the  rebellion,  and  that  even  if  that  fact 
should  constitute  a  defense,  it  went  only  to  the  proportion 
which  the  amount  so  expended  bore  to  the  whole  amouut  of 
taxes  raised;  that  the  cause  of  action  was  not  entire,  but  sev- 
erable. 

The  jury  found  for  plaintiffs  the  amount  of  the  note.  De* 
feodants  moved  for  a  new  trial,  upon  the  ground  that  the  re* 
fusal  to  charge  as  requested,  and  the  charge  as  given  were 
erroneous.  This  motion  was  overruled,  and  that  is  assigned 
as  error. 

John  M.  Guerrarp,  for  plaintiffs  in  error.  Taxation  be- 
longs to  the  sovereign  :  2  Bl.  Com.,  37.  Corporations  can 
exercise  it  only  according  to  grante,  and  they  will  be  con- 
strued in  favor  of  citizen  :  2  Bl.  Com.,  347  ;.8  Ga.  R,  23; 
18th,  47 ;  20th,  102;  37th,  620.  Ord.  of  Bibb  vs.  C.  R.  R. 
Co.,  40tb;  26th,  610.  The  obligation  to  pay  is  part  of 
social  compact :  1  Bl.  Com.,  47,  307.  Success  alone  can 
make  acts  done  in  rebellion  valid:  34  Ga.  R.,  28;  37th, 
528,  532.  Vattel  L.  of  N.,  394.  The  Legislature  remitted 
taxes :  Acts  1864-5 ;  Acts  1866,  255,  These  taxes  void  by 
Constitution,  1868:  Art.  5,  sec.  17.  The  war  was  rebel- 
lion :  35  Ga.  R.,  334 ;  Am.  L.  Reg.,  June,  1869,  360 ;  39 
Ga.  R.,  425.  The  consideration  is,  therefore,  illegal :  35 
Ga.  R.,  330,  364 ;  37th,  532;  11  Wheat  R.,  258 ;  38  Ga. 
R.,  199.  Contracts  as  to  taxes  entire:  11  Pick,  457;  66 
E.  C.  L.  R.,  677.  Though  severable  if  consideration  malum 
in  96  void  in  Mo  :  10  Peter's  R.,  361 ;  17  Barb.  S.  C.  R., 
406;18m.  L.  C.,502. 
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£.  J.  Harden.  A.  W.  Hakmoih)  &  Son,  for  defeni* 
ants. 

By  the  Cdurt — Brown^  C.  J.,  delivering  the  opinion. 

1.  The  city  of  Savannah  as  a  municipal  corporatioo,  bs 
only  such  power  of  taxation  as  is  granted  to  it  by  the  sov- 
ereign authority.  The  right  of  taxation  inheres  in  the  sov- 
ereign :     2  Blac.  Com.^  37. 

During  the  existence  of  the  Confederate  government, 
while  the  city,  as  is  shown  by  this  record,  supported  that 
government  against  the  government  of  the  United  States, 
Bjxd  the  State  Government  formed  part  of  the  Confederacy 
engaged  in  conducting  war  against  the  government  of  the 
United  States,  the  city  could  claim  no  grant  from  the  State, 
as  one  of  the  United  States,  to  assess  a  tax  for  any  parpoee. 
Whatever  powers  she  had  while  engaged  in  the  war  against 
the  United  States,  under,  and  in  aid  of  the  government  of 
the  Confederate  States,  she  derived  from  the  State  as  a  mem- 
ber  of  that  government.  Her  legal  government  had  been 
displaced,  and  she  was  controlled  by  a  government  wiioee  au- 
thority depended  upon  the  success  of  the  armies  of  the  gov* 
emment  to  which  it  adhered,  and  under  which  it  exercised 
its  powers. 

2.  A  de  faato  government,  able  to  maintain  its  supremacy 
by  its  arms,  may  exercise  the  power  of  taxation,  and  its 
subjects  are  bound  to  obey  its  laws  and  pay  the  tax  asseaaed, 
as  they  are  unable  to  resist  its  authority.  It  does  this  by 
virtue  of  its  exercise  of  sovereignty  while  it  is  supreme. 
But  after  it  has  assessed  a  tax,  if  it  is  overthrown  before  the 
tax  is  collected,  and  the  power  of  the  rightful  sovereign  is 
re-established,  the  tax  will  not  be  enforced  ;  as  the  rightful 
government  will  not  excute  the  laws  of  the  government  de 
faotOp  in  imposing  burdens,  by  taxation,  for  its  own  support 

upon  the  subjects  of  the  govenment  de  jure, 

3.  In  such  case  we  hold  that  those  who  were  not  compelled 
to  pay  the  tax,  during  the  existence  of  the  government  it 

facto,  are  no  longer  liable  for  it,  afler  the  government  by 
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which  it  was  imposed  has  ceased  to  exist.  And  those  who 
paid  the  tax  have  no  remedy,  as  they  can  look  alone  to  the 
government  which  received  it  for  redress,  and  that  has  pas- 
sed away  and  can  afford  none. 

4.  Ajs  the  plaintiffs  in  error  are  not  now  liable  to  the'city 
of  Savannah  for  any  tax  assessed  by  her,  during  the  period 
while  the  de  facto  government  of  the  State  and  city  adhered 
to  the  Confederate  government,  and  aided  in  the  war  against 
the  government  of  the  United  States,  a  promissory  note, 
given  in  consideration  of  such  supposed  liability,  is  void  for 
want  of  consideration. 

5.  The  note  sued  on  in  this  case  is  founded  upon  two  dis- 
tinct considerations,  which,  as  the  record  shows,  are  clearly 
severable.  One  is  the  tax  assessed  by  the  de  fado  govern- 
ment of  the  city  during  the  war.  The  other,  an  amount 
dae  the  city  for  ground  rent,  by  contract  made  prior  to  the 
war,  and  for  the  tax  imposed  by  the  rightful  government 
since  the  war.  The  precise  amount  of  war  tax,  and  the  ex- 
act amount  of  ground  rent  and  legal  tax  are  clearly  ascer- 
tainable by  reference  to  the  record.  A  contract  may  be  either 
entire  or  severable.  In  the  former,  the  whole  contract  stands 
or  falls  together.  In  the  latter,  the  failure  of  a  distinct  part, 
does  not  void  the  remainder.  The  character  of  the  contract 
in  such  case  is  determined  by  the  intention  of  the  parties. 
See  Revised  Code,  section  2683. 

We  hold  that  the  Court  should  have  instructed  the  jury 
in  this  case,  to  deduct  the  amount  of  the  tax  assessed  during 
the  war,  and  to  find  for  the  city  the  amount  due  for  ground 
rent  and  for  tax  assessed  by  the  city  authorities  since  the  res* 
toration  of  legal  government  over  the  city. 

Judgment  reversed. 
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The  Equitable  Life  Assurance  Society  of  theUkited 
States,  plaintiff  in  error,  vs.  Catharine  A.  Pateesos, 
defendant  in  error. 

1.  The  utmost  good  faith  is  required  in  an  applicatioQ  for  a  liie  itMi- 
ance,  and  any  misrepresentation  of  facts  affecting  the  nature  or  exteai 
of  the  ris)i:  voids  the  policy. 

2.  When  one,  as  the  agent  of  his  reputed  wife,  represented  to  an  insur- 
ance company  that  she  was  his  wife,  and  effected  an  insurance  opoo 
his  own  life  in  her  name,  as  her  agent,  for  her  benefit,  and  thetmUof 
the  case  was,  that  the  marriage  was  void  by  reason  of  the  reputed  vife 
having  a  former  lawful  husband  living  at  the  time  of  the  second  mar 
riage : 

Hddj  that  the  policy  is  not  void  by  reason  of  the  illegality  of  the  tut 
marriage,  unless  it  further  appears  that  the  said  reputed  husband  sod 
wife  knew,  at  the  time  the  policy  was  effected,  that  at  the  time  of  thtir 
supposed  marriage  the  lawful  husband  of  the  wife  was  living,  and  the 
marriage  illegal,  and  failed  to  inform  the  company  of  the  fact. 

S.  When  in  a  life  insurance  policy  there  was  an  exception,  that  the  coffi- 
pany  was  not  to  be  liable  if  within  two  years  the  assured  should  die  bj 
his  own  hand : 

Hddi  That  if  the  assured  drank  to  intoxication,  and  while  in  this  condi- 
tion, by  accident  or  mistake,  took  an  overdose  of  laudanum  and  died 
therefrom,  this  is  not  a  dying  by  his  own  hand  in  the  sense  of  those 
words  as  used  in  the  policy,  even  though  the  mistake  or  accident  be  is 
some  sense  occasioned  by  the  drunkenness ;  but  if  he  took  the  lands- 
nnm  with  intent  to  destroy  his  life,  though  it  be  but  the  intent  of  s 
drunken  man,  this  is  a  dying  by  his  own  hand. 

Insurance.  Marriage.  Charge  of  Court,  etc.  Before 
Judge  Schley.     Chatham  Superior  Court.     April,  1870. 

In  August,  1868,  Catharine  A.  Paterson  averred  that,  on 
the  26th  of  February,  1867,  she  caused  to  be  made  a  policy 
of  insurance  by  the  Equitable  Life  Assurance  Society  of  the 
United  States,  a  corporation,  by  which,  in  consideration  of 
th^  representations  made  to  said  society,  in  the  application  for 
such  policy  and  statements  therein  made,  touching  the  per- 
son and  family  of  the  assured,  submitted  by  the  assured,  and 
of  $136  30  paid  by  her  to  said  society,  and  of  the  like  sum 
to  be  paid  semi-annually,  on  or  before  the  26th  of  August 
and  February,  in  each  year,  during  the  life  of  the  assured, 
the  society  assured  the  life  of  her  husband,  James  F.  Pater- 
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SOD,  for  $10,000  00,  for  her  sole  use,  with  participation  in 
profits  during  his  life.  This  sura  was  by  the  policy  to  be 
paid  to  her  within  sixty  days  after  her  husband's  death,  up- 
on due  notice  and  proof.  Among  the  stipulations  in  said 
])olicy  were,  that  it  should  be  void  ''if  the  assured  shall  die 
by  bis  own  hand,  within  two  years  from  the  date  of  said 
policy,"  "or  if  the  declarations  made  in  the  application  for 
said  policy,  or  if  any  statement  respecting  the  person  or 
family"  of  the  assured,  "should  be  found  in  any  respect  un- 
trne."  On  the  16th  of  May,  1868,  the  assured  died,  of  which 
notice  and  proof  were  made  on  the  Ist  of  June,  1868,  as  re- 
quired by  the  policy.  All  that  was  necessary  to  be  done  and 
to  be  avoided,  to  make  the  case  against  the  company  was 
averred.  Another  count  did  not  aver  that  Paterson  was  her 
husband.  Another,  made  the  same  omission,  and  also  omitted 
the  averrment  as  to  representations  made  to  the  society,  be- 
fore the  policy  was  issued.  She  concluded  with  counts  for 
raooey  had  and  received,  money  laid  out  and  expended,  etc. 
Id  each  she  claimeil  $10,000  00  besides  interest. 

The  society  pleaded  the  general  issue ;  that  in  said  appli- 
cation Paterson  was  represented  as  a  married  man,  whereas 
lie  was  not;  tliat  plaintiff  was  not  Paterson's  wife,  as  was 
therein  stated,  but  was  the  wife  of  one  John  H.  Talbird,  but 
had  undertaken  to  marry  Paterson,  and  was  living  with 
him  under  such  circumstances  as  that,  had  they  been  fully 
disclosed,  the  policy  would  not  have  been  issued,  yet  she  and 
Paterson  fraudulently  concealed  these  circumstances  from 
the  society;  that  on  the  11th  of  December,  1863,  she  and 
Paterson  had  procured  the  passage  of  a  private  Act,  reliev- 
ing them  from  the  penalties  of  marrying  while  said  Talbird  was 
alive,  representing  that  they  then  supposed  him  to  be  dead, 
and  yet  this  was  also  fraudulently  concealed  from  said  society ; 
that  she  had  no  interest  in  Paterson's  life;  had  it  been  known 
the  policy  had  not  been  issued.  Further,  she  was  faithless 
to  Paterson,  drove  him  to  desperation,  because  of  her  dis- 
covered infidelity,  and  he  had  determined  to  separate  from 
Iter,  consulted  counsel,  and  was  in  the  act  of  such  separation 
JQst  before  his  said  death.    Further,  Paterson  took  poison 
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from  some  person  unknown,  his  death  was  by  poison,  which 
she  knew  he  had  taken  voluntarily,  and  yet,  being  present  and 
intending  to  let  it  have  full  effect,  she  refused  and  n^ledd 
to  call  medical  aid,  whereby  his  death  occurred.  More,  siie 
assisted  him  in  taking  said  poison,  she  administered  it  to  him ; 
and  for  these  reasons  this  society  said  that  the  policy  was  void. 

On  the  trial,  plaintiff  read  in  evidence  the  said  policy, 
which  was  drawn  in  favor  of  '*  Katie  A.  Paterson,  wife  of" 
said  Paterson ;  the  certificate  of  a  minister  showing  her  mar- 
riage with  Paterson,  in  1860;  showed  by  a  witness  that  Pater- 
son introduced  her  to  him  as  his  wife,  that  Paterson  died  on 
the  day  alleged,  and  that  notice  and  proof  were  made,  as  r^ 
quired  by  the  policy,  that  payment  of  the  $10,000  00  was  de- 
manded and  refused,  and  closed. 

The  defendant's  agent,  who  had  issued  the  policy,  testified 
that  this  policy  was  based  upon  the  application  shown  to  him^ 
and  that  had  it  been  known  that  plaintiff  and  Paterson  did 
not  sustain  to  each  other,  at  the  time,  the  legal  relationship 
of  man  and  wife,  the  policy  would  not  have  been  i^ued. 

Oross^Examined  he  said :  '^  I  first  heard  doubts  expressed  as 
to  whether  Dr.  P.  and  plaintiff  were  husband  and  wife,  after 
the  death  of  the  former.  If  I  had  known  that  such  doabts 
existed  at  the  time  of  the  issuing  of  the  policy,  I  might,  or 
might  not,  have  recommended  it  to  issue.  The  company,  in 
my  opinion,  would  not  have  issued  it.  I  do  not  know  the 
laws  of  the  State  of  Georgia  as  to  what  constitutes  the  legal 
relation  of  husband  and  wife.  The  company  so  far  recog- 
nize my  acts  as  generally  to  issue  the  policy  on  my  recom- 
mendation ;  but  they  would  correct  any  errors.  As  a  general 
thing,  they  acknowledge  as  binding  what  I  do.  I  canvassed 
Dr.  Paterson  heavily  to  induce  him  to  take  out  the  policy.** 

The  application  was  then  put  in  evidence,  containing  the 
following  stipulation : 

'<  The  undersigned,  whose  life  is  herein  proposed  for  As- 
surance, hereby  declares  that  the  answers  to  the  questions 
herein  are  fair,  full  and  true  answers  to  said  questions,  and  it 
is  distinctly  stipulated  and  agreed  by  said  applicant,  that  the 
said  answers  and  the  statements  herein  shall  form  the  basis 
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of  the  proposed  contract  of  aasarance,  and  that  any  untrue 
or  fraudulent  answers  or  statementSi  any  suppression  of  facts 
respecting  his  (or  her)  health  or  family  history,  or  neglect  to 
pay  the  premium  on  or  before  the  day  it  becomes  due,  shall 
render  all  policies  issued  under  or  by  reason  of  this  applica- 
tion, and  all  dividends  thereon,  null  and  void,  and  forfeit  all 
payments  made  thereon,  and  that  said  proposed  assurance 
shall  not  be  binding  until  the  first  premium  shall  have  been 
received  by  said  society,  or  an  authorized  agent  thereof,  dur- 
ing the  lifetime  and  good  assurable  condition  of  said  appli- 
cant." 

It  contained  also  the  following  questions  and  answers  by 
James  T.  Paterson : 

"  5.  Are  you  married  ?    Yes.     Have  your  habits  of  life 
always  been  correct  and  temperate  ?    Yes.'' 

"  10.  What  is  your  custom  respecting  the  use  of  ardent 
spirits,  malt  liquors  or  wine  ?    Use  them  very  rarely." 

"  20.  What  is  the  relationship,  or  interest  in  you,  of  per- 
son named  ?    Wife." 

"  18.  In  whose  favor  is  the  policy  to  be  drawn  ?    (Name 
in  full.)     Katie  A.  Paterson." 

And  the  following  question  and  answer  in  the  medical  ex- 
aminer's report: 

"11.  Do  you  believe  the  person  to  be  entirely  sober  and 
temperate  in  his  habits  of  life  ?    They  are." 

And  the  following  in  certificate  of  friend  : 

"  2«  Are  his  habits  of  life  entirely  correct  and  temperate  ? 
Yes." 

"  Are  his  habits  and  health  such,  in  your  opinion,  as  to 
render  his  life  safely  assurable  ?     Yes." 

The  application  was  signed  at  Savannah,  ''this  21st  day  of 
February,  1867,  by 

James  T.  Paterson, 

for 
Katie  A.  Paterson. 

Witnessed  by  L.  Bowie.    Approved  and  recommended  by 
Ij,  Bowie,  Agent." 

To  show  that  John  H.  Talbird  was  alive  when  plaintiff 
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married  PatersoDy  in  I860,  and  that  she  knew  it  at  the  time 
of  her  marriage,  the  defendant  introduced  the  following  evi- 
dence: A  record  bj  which  it  appeared  that  in  1869,  sbe 
filed  in  New  York  a  libel  for  divorce  against  him,  swore  to 
the  facta  stated,  had  him  served  personally,  in  Alabama,  aad 
obtained  a  divorce  from  him.  An  Act  of  the  General  As- 
sembly of  Georgia,  passed  in  1863,  relieving  her  and  Pater- 
son  from  the  pains  and  penalties  of  living  together  upon  die 
ground  that  they  married  supposing  Talbird  was  dead,  but 
had  since  doubts  as  to  that  fact.  In  1863  and  1864,  Pater- 
son,  at  her  instance,  made  two  wills,  giving  her  propertj, 
(as  a  witness  said)  that  it  might  not  be  inherited  by  Pater- 
son's  brother. 

One  witness  testified  that  Talbird  was  alive  and  in  Au- 
gusta trying  to  get  his  child  from  plaintiff,  while  she  and 
Paterson  were  there  living  together.  Another  saw  Talbird  in 
1866,  and  another  in  1862  or  1863.  Talbird  testified  thtt 
they  parted  in  1859,  in  Alabama,  he  had  left  there  for  abo&t 
two  years  and  returned  in  1864,  and  had  lived  there  ever 
since; 'she  wrote  to  him  in  1863,  and  he  did  go  to  Aogusta 
for  the  child,  but  did  not  see  or  communicate  with  plaintiff. 
She  came  to  Augusta  on  their  separation,  taking  the  child 
with  her.  It  was  shown  that  during  this  absence  of  Talbird, 
he  was  reported  dead ;  but  the  witnesses  stated  facts  going 
to  show  that  the  report  was  fabricated  and  given  correocf 
to  by  plaintiff^  and  Paterson. 

It  was  shown  that  Paterson  died  from  the  efiects  of  lauda- 
num taken  about  twelve  o'clock  at  night,  that  no  physician 
was  called  in  till  about  eleven  o'clock  of  the  next  morning, 
and  that  he  died  about  noon.  The  circumstances  as  detailed 
by  her,  her  conduct  at  the  death,  at  the  burial,  and  afterward, 
Paterson's  declaration  that  she  was  unfiiithful  to  him  and 
that  he  had  quitted  her,  on  the  day  before  the  death,  and  that 
he  returned  only  to  get  something  which  he  had  left,  etc., 
etc.,  were  put  in  evidence,  to  show  that  she  either  gave  him 
the  laudanum  or  suffer^  him  to  take  too  much,  sod  care- 
lessly or  wickedly  prevented  medical  assktanoe,  till  his  death 
from  laudanum  was  inevitable.    And  it  was  shown  that  she 
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wa.s  indicted  for  murdering  Paterson ;  and  oircumstanees  to 
prove  that  she  was  faithless  to  him  with  one  Roher,  and 
others,  were  shown.  There  was  evidence  to  show  that  he 
was  a  temperate  man.  In  rebuttal,  other  witnesses  testi- 
fied as  to  the  manner  of  plaintiff  and  circumstances  to  relieve 
her  from  the  suspicion  of  carelessness,  wickedness  or  un- 
chastity  as  to  Paterson.  She  testified  to  facts  tending  to  show 
her  perfect  innocence,  that  the  death  was  by  an  over  dose  of 
laudanum,  by  accident  taken,  when  Pat-erson  was  drinking, 
weak,  and  nervous,  and  sleepless,  etc.  She  produced  and  read 
many  letters  from  Paterson,  in  which  he  addressed  her  very 
tenderly  as  his  wife.  And  she  stated  that  she  did  believe 
Talbird  was  dead  when  she  married  Paterson,  and  that  her 
belief  was  founded  upon  circumstances  detailed  by  her,  and 
not  of  her  making,  etc.  It  was  shown,  that  she  was  ready 
to  be  tried  for  murder,  but  the  State  not  being  ready  nor 
willing  to  go  to  trial,  upon  the  terms  placed  upon  them  by 
the  Court,  the  bill  was  rud  praased.  Roher  explained  his 
coonection  with  the  parties,  etc.,  etc.,  and  said  Paterson  was 
drunk  that  night.  Upon  the  close  of  the  testimony,  which 
was  very  lengthy,  and  pro  and  con,  on  all  the  questions  made, 
the  defendant's  counsel  requested  the  Court  to  charge  the 
jury  as  follows : 

"  1.  That  the  policy  of  assurance,  placed  in  evidence  by  the 
pbiotiff,  is  void,  from  the  want  of  such  an  insurable  interest 
as  is  required  by  the  law  of  Georgia,  and  there  can  be  no  re- 
covery upon  it. 

2.  That  if,  in  taking  out  and  continuing  the  policy  of  as- 
surance, James  T.  Paterson  transacted  the  business  for  the 
plaintiff,  she  is  bound  by  his  acts  and  declarations  in  connec- 
tion therewith,  as  her  agent. 

3.  That  they  (the  jury)  cannot  bring  in  a  verdict  for  the 
plaintiff,  unless  they  find  that  her  interest  lu  the  life  of  Dr. 
Paterson  was  such  as  he  represented  it  to  be,  and  (interest 
and  relationship  are  to  be  regarded  as  convertible  terms,) 
that  any  concealments  or  misrepresentations  as  to  the  true 
character  of  that  relationship,  which  in  any  wise  affected  the 
risk  of  the  insurer^  violated  the  policy^  and  there  can  be  no 
recovery  upon  it. 
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4.  That  the  language  of  the  policy  iocorporated  into  itself 
the  application  upon  which  it  was  based,  making  all  the 
statements  of  the  latter  covenants  of  warranty  upon  the  part 
of  the  plaintiff  that  they  should  be  in  all  respects  strictly 
true;  and  that  if  the  evidence  shall  have  shown  any  mis- 
statement whatsoever,  or  any  suppression  of  a  qualifying 
fact,  in  the  application,  whether  resulting  from  design  or 
from  ignorance,  whether  affecting  the  risk  or  not,  the  policy 
was  made  void  thereby,  and  they  (the  jury)  must  bring  in 
a  verdict  for  the  defendant 

5.  That  when,  in  answering  the  question :  ''What  is  the 
relationship,  or  interest  in  you  of  person  named?''  Dr. 
Paterson  replied,  'Svife,"  it  must  be  understood  he  meant 
''wife"  in  the  full  sense  of  the  term  as  used  by  the  law,  with- 
out any  qualification  whatsoever ;  and  that  no  other  rela- 
tionship, howsoever  near  or  dear,  can  be  substituted  for  it. 
If  the  evidence  shall  show  that  the  plaintiff  was  not  the  law- 
ful wife  of  deceased,  the  jury  must  bring  in  a  verdict  for  the 
defendant. 

6.  That  no  woman  can  be  the  lawfiil  wife  of  two  living 
husbands ;  and  that  if  a  married  woman,  while  her  husband 
still  lives,  shall  undertake  to  contract  marriage  with  another 
man,  such  contract  is  void,  and  it  is  wholly  immaterial 
whether  she  undertake  to  make  it  from  fraud  or  ignorance. 

7.  That,  if  they  (the  jury)  shall  find  that  Dr.  Paterson 
came  to  his  death  from  the  effects  of  poison  administered  bj 
his  own  hand,  whether  with  a  rational  or  maudlin  intent  to 
destroy  his  own  life,  or  from  the  effect  of  intoxication,  dis- 
placing the  capacity  to  intend,  lie  committed  suicide,  and, 
under  the  laws  of  Georgia,  the  plaintiff  cannot  recover  upon 
this  policy. 

8.  That,  if  they  shall  find  that  Dr.  Paterson  came  to  bis 
death  by  his  own  hand,  in  ihe  administration  of  poison,  or 
through  any  agency  whatever,  within  two  years  from  the 
date  of  the  policy,  the  plaintiff  cannot  recover  upon  it. 

9.  That,  if  it  shall  appear  from  the  evidence  that  the  poi- 
son was  administered  by  the  plaintiff,  or  by  any  one  in  her 
presence,  with  her  knowledge,  whether  such  person  was  Dr. 
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Paterson  or  not,  she  cannot  recover  in  this  action  ;  and  that, 
in  order  to  reach  thia  oonclusion^  it  is  not  necessary  to  find 
her  guilty  of  an  indictable  offence,  or  guilty  of  murder  be- 
yond a  reasonable  doubt ;  but  that  this  being  a  civil  causey 
their  verdict  must  follow  the  preponderance  of  the  evidence. 

10.  That,  if  they  shall  find  that  Dr.  Paterson  took  the 
poison  by  mistake,  the  mistake  originating  in  a  mind  en- 
feebled or  beclouded  by  drink,  and  leading  him  to  pour  out 
laudanum  by  a  dim  gas-light,  and  into  a  goblet,  in  such 
quantity  as  produced  death,  he  was  guilty  of  gross  negli- 
gence, and  the  plaintiff  cannot  recover. 

11.  That,  if  they  shall  find  that  the  plaintiff  was  present 
when  Dr.  Paterson,  in  such  condition,  and  under  such  cir- 
cumstances, swallowed  the  poison,  and  shall  find  further  that, 
when  the  results  of  the  poison  grew  to  be  apparent,  she  failed 
to  call  in  such  medical  aid  as  might  have  saved  his  life,  she 
was  guilty  of  gross  negligence,  and  they  must  bring  in  a 
verdict  for  the  defendant. 

12.  That  a  stricter  good  faith  as  to  representations  and 
^concealments  should  be  required  in  mutual  insurances  than 
in  any  other  similar  contracta  Code,  2798.  '^Every  appli- 
cation for  insurance  must  be  made  in  the  utmost  good  faith, 
and  the  representations  contained  in  such  application  are  con- 
sidered as  covenanted  to  be  true  by  the  applicant.  Any 
variation  by  which  the  nature  or  extent  or  character  of  the 
risk  is  changed  will  void  the  policy."  Code,  2760.  And 
hat  this  law  refers  to  all  contracts  of  insurance,  even  where 
be  application  is  not  made  a  part  of  the  policy  itself. 

13.  That,  if  the  jury  shall  be  satisfied  from  the  evidence 
hat  there  was  a  conspiracy  between  the  plaintiff  and  Edward 
L  Roher,  or  any  other  person  or  persons,  to  secure  the  pay- 
Dent  of  the  insurance  money,  whether  by  destroying  the  life 

James  T.  Paterson,  or  by  concealing  the  real  causes  or 
|uificant  circa  mstanoes  of  that  death,  or  by  any  act  or  deo- 
tion  looking  to  any  circumstances  or  relationship  in  life 
the  plaintiff,  whether  existing  before  or  after  the  under- 
ing  by  her  to  contract  marriage  with  Paterson,  then  alL 
acts  and  declarations  of  Edward  A.  Roher,  and  of  such. 

Vol-  zif— 2S. 
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other  person  or  persons  looking  to  that  end,  are  to  be  r^- 
ded  as  the  acts  and  declarations  of  the  plaintiff  herself. 

That  if  the  jury  be  satisfied  that  the  plaintiff  has  beea 
guilty  of  gross  negh'gence,  either  by  herself  or  by  her  agents, 
she  cannot  recover  upon  this  policy,  eren  though  they  (the 
jury)  should  recognize  no  evidence  of  criminality  either  in 
her  or  her  agents.    Code,  2759. 

14.  That  the  application,  being  part  of  the  policy,  ooosti- 
tutes  the  contract  between  the  insurer  and  the  assured,  80  iff 
as  its  contents  are  concerned,  and  that,  even  if  the  agent  of 
the  defendant  in  Savannah  knew  the  peculiar  relationship 
existing  between  the  plaintiff  and  James  T.  Paterson,  yet,  if 
the  evidence  shall  show  that  it  was  not  the  full  and  legal  re 
lationship  existing  between  husband  and  wife,  the  t)oticr  b 
void,  and  the  jury  must  bring  in  a  verdict  for  the  defeodimt 

15.  That,  if  a  married  man  die  in  Georgia,  leaving  bo 
children^  his  wife  is  his  sole  heir,  and  takes  all  of  his  prop- 
erty. 

16.  That,  if  James  T.  Paterson  had  come  to  his  death  bv 
the  hand  of  John  H.  Talbird,  because  of  the  relationship 
between  Paterson  and  Talbird's  wife,  plaintiff  coald  not 
have  recovered. 

The  Court  charged  the  jury  as  follows :  "  This  is  an  ac- 
tion brought  by  Catherine  A.  Paterson  against  the  Equitable 
Life  Insurance  Company,  of  New  York,  for  the  recovery  on 
a  life  policy  for  the  sum  of  $10,000  00  taken  on  the  life  of 
her  husband,  James  T.  Paterson,  for  her  benefit. 

It  is  conceded  by  both  counsel  that  such  a  contract,  under 
the  laws  of  Georgia,  can  be  made,  and  that  a  husband  can 
take  out  a  policy  for  the  benefit  of  his  wife.  Then  we  ma?t 
see  if,  from  the  pleadings,  such  a  contract  was  made  between 
the  assurer  and  James  T.  Paterson.  If  so,  then  to  naakethe 
Company  responsible,  you  must  find  that  the  assured  ha? 
complied  with  whatever  conditions  were  imposed  by  the  con- 
tract, such  as  paying  the  premiums,  and,  after  the  deatb  ot 
the  party  upon  whose  life  the  policy  was  taken,  according  t<» 
the  regulations  of  the  Company,  the  furtfishing  of  the  proper 
notice,  and  due  proof  thereof;  or,  in  other  wcHrds,  whatever 
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was  imposed  on  the  plaintiff  by  the  contract;  as  executory^  or 
a  condition  precedent  to  the  contract,  yon  must  find  to  have 
been  performed  by  the  plaintiff,  before  the  Company  can  be 
liable.  The  conditions  upon  which  this  policy  was  obtained 
have  been  stated  in  your  hearing ;  it  is  not  necessary  for  me 
to  repeat  them.  There  is  prima  facte  evidence  that  these 
conditions  have  been  complied  with,  because  the  contract  is 
made,  the  policy  is  in  Court,  and  the  action  is  brought  upon 
it. 

I  will  premise  by  stating  that  all  the  statements  of  the  as- 
sured at  the  time  of  making  the  contract,  in  his  application 
for  insurance,  are  presumed  to  be  true  until  the  contrary  is 
made  to  appear.  That  is  to  say,  it  is  not  necessary  to  a  re- 
covery by  the  plaintiff  that  she  should  show  that  all  or  any 
of  the  statements  made  by  the  assured  in  answer  to  the  ques- 
tions propounded  to  him  at  the  time  of  making  the  contract, 
were  true;  for,  being  accepted  by  the  Company,  the  pre- 
sumption is  they  are  trae,  till  the  contrary  is  shown.  But 
the  defendant,  when  the  action  is  brought,  comes  in,  and,  in 
its  plea,  denies  that  certain  of  those  statements  are  true,  and 
says  that,  therefore,  the  policy  is  void.  This  brings  us  to 
the  consideration  of  the  legal  points  raised  by  the  defendant. 
But  before  proceeding  to  consider  them,  I  charge  you,  as 
requested  by  the  defendant's  counsel,  that  the  plaintiff  is 
boand  by  the  acts  and  statements  of  James  T.  Paterson, 
just  as  much  as  if  they  had  been  made  by  herself,  he  being 
her  agent  in  securing  this  insurance. 

The  first  point  made  by  the  defendant  is  that  the  assurer 
made  a  false  representation  to  the  defendant,  in  stating  that 
the  plaintiff  was  his  wife.  Upon  this  point,  therefore,  I 
charge  you,  as  requested  by  the  defendant,  that  you  must 
find  thaty  in  &ct  and  law,  the  plaintiff  was  the  wife  of  the 
defendant ;  and  if  you  fail  to  find  this  fact,  the  plaintiff  can- 
ot  recover,  because  it  was  the  right  of  the  Company  to 
now  the  true  relationship  existing  between  the  plaintiff  and 
e  assured.  For  had  she  been  nothing  more  than  a  concu- 
ine,  in  fact,  and  the  assured  represented  her  as  his  wife,  in 
w,  it  would  have  been  such  a  false  representation  as  would 
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avoid  the  policy.  Now,  here  the  question  arises,  were  Pat- 
erson and  his  wife  legally  married  ?  This  is  one  of  the  main 
IK>ints  in  this  case.  It  is  conceded  that  it  is  a  Georgia  ooa* 
tract.  Then,  what  is  tlie  law  of  Georgia  ou  the  effect  of  this 
second  marriage  by  the  plaintiff? 

On  this  point  I  charge  you  that,  whatever  may  have  been 
the  criminal  consequences  to  the  plaintiff,  for  contracting 
this  second  marriage,  yet,  for  many  purposes,  the  marriage 
was  valid  until  annulled.  For  instance,  suppose  the  plain- 
tiff had  purchased  necessaries  without  the  consent  of  Patei^ 
son,  and  he  had  refused  to  pay  for  them,  and  he  had  been 
sued,  he  could  not  have  set  up  successfully  the  plea  that  the 
plaintiff  was  not  his  wife.  Again,  had  there  been  children 
born  to  them,  such  issue  would  not  have  beeu  illegitimate. 
Now,  while  it  is  true  that  the  law  forbids  a  second  marriage 
by  a  person  who  has  a  husband  or  wife  living,  yet  there  are 
even  exceptions  to  this  rule,  as  in  the  case  of  absenoe  for 
seven  years,  and  no  tidings  received  of  such  absentee — such 
a  marriage  would  be  valid  until  annulled  by  a  decree  of  a 
competent  Court.  For  all  civil  purposes,  a  marriage  between 
persons  within  the  prohibited  degrees  of  consanguinity  is 
good  until  the  parties  are  divorced^  and  as  the  Code  gives 
this  disability,  that  is,  such  blood  relations,  as  one  of  the 
three  disabilities  in  reference  to  the  marriage  contract,  it 
must  follow  that  the  marriage  of  one  already  married  is  valid 
until  a  judgment  of  divorce  is  granted.  Therefore,  if  yoo  find, 
under  the  testimony,  that  Paterson  and  the  plaintiff  were  uni- 
ted in  marriage  according  to  the  requirements  of  the  law  in 
Georgia,  and  that  they  lived  together  as  man  and  wife  for  a 
number  of  years,  I  charge  you,  that  the  representation  made 
by  Paterson  to  the  defendant,  that  the  plaintiff  was  his  wife, 
was  not  such  a  false  representation  as  avoids  the  policy  and 
contract  between  Paterson  and  the  defendant. 

The  next  point  raised  by  the  defendant,  and  a  very  im- 
portant one  also,  is,  that  the  policy  is  void  because  the  de- 
ceased came  to  his  death  by  his  own  band,  or  by  the  act  of[ 
the  plaintiff.  I  charge  you,  that  if  either  fact  be  fouDd  trnep 
from  the  testimonyi  the  plaintiff  cannot  recover.    I  further; 
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charge  you,  that  if  he  died  by  his  own  hands,  it  is  not  neces- 
sary for  yoa  to  find  a  felonious  self-destruction.  It  will  be 
sufficient  if  you  find  that  the  act  was  committed  voluntarily, 
when  Paterson  had  sufficient  powers  of  mind  to  either  do  the 
act  or  to  abstain  from  doing  it  If  yoa  find  from  the  evi- 
dence that  Paterson,  impelled  by  any  cause,  whether  do* 
mestic  unhappiness,  or  financial  trouble,  or  both,  voluntarily, 
and  with  sufficient  reason  to  know  the  consequences  of  the 
act,  took  a  quantity  of  laudanum  sufficient  to  destroy  life, 
that  would  be  such  a  self-destruction  as  would  avoid  the 
policy. 

I  have  had  some  ten  or  twelve  requests  made  by  the  de- 
fendant's counsel.  I  think  I  have  charged,  substantially, 
np  to  the  seventh.  In  the  seventh,  I  am  requested  to  charge 
the  jury  that,  if  you  find  that  Dr.  Paterson  came  to  his  death 
fix)m  the  effects  of  poison  administered  by  his  own  hand, 
whether  with  a  rational  or  maudlin  intent  to  destroy  his  own 
life,  or  from  the  effect  of  intoxication  displacing  the  capacity 
to  intend,  he  committed  suicide,  and  under  the  law  of  Greor- 
gia  the  plaintiff  cannot  recover  upon  this  policy.  So  I  charge 
you. 

Eighth.  The  charge,  as  requested,  I  will  read,  and  then 
charge  with  a  modification,  '^That  if  they  shall  find  that  Dr. 
Paterson  came  to  his  death  by  his  own  hand,  in  the  admin- 
istration of  poison,  or  through  any  agency  whatever,  within 
two  years  from  the  date  of  the  policy,  the  plaintiff  cannot 
recover  upon  it."  I  charge  that,  if  you  find  that  Dr.  Pater- 
son came  to  his  death  by  his  own  hand  (in  the  intentional 
administration  of  poison)  or  through  any  agency  whatever, 
nse<l  by  himself  with  such  intention,  within  two  years  from 
the  date  of  the  policy,  the  plaintiff  cannot  recover.  The 
jM>licy  expresses  that  if  he  committed  suicide  within  two 
years  of  its  date  there  could  be  no  recovery.  That  is  part  of 
the  contract. 

Ninth.  "That  if  it  shall  appear  from  the  evidence  that  the 
poison  was  administered  by  the  plaintiff,  or  by  any  one  in 
her  presence,  (with  her  knowledge)  whether  such  person  was 
Dr.  Paterson  or  not,  she  cannot  recover  in  this  action ;  and 
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that,  in  order  to  reach  this  conclusion^  it  is  not  necessary  to 
find  her  guilty  of  an  indictable  offence,  or  guilty  of  marder 
beyond  a  reasonable  doubt;  but  that  this  being  a  civil  cause, 
their  verdict  must  follow  the  preponderance  of  the  evidence." 
I  cannot  charge  you  in  the  language  requested,  but  charge 
you  in  the  following  language :     If  a  dose  of  poison  was  ad- 
ministered by  the  plaintiff,  Catharine  A.  Paterson,  or  by  Dr. 
Paterson  himself|  or  any  one  else,  with  a  knowledge  on  his 
part  that  it  was  taken,  not  simply  as  medicine,  but  as  a  poisoai 
then  she  cannot  recover.     I  charge  you  furtlier,  it  is  doI 
necessary  for  you  to  find  such  facts  as  would  make  the  plain- 
tiff technically  guilty  of  murder;  that  is,  such  as  would  be 
necessary  for  you  to  find  if  she  was  on  trial  for  the  crime  of 
murder.  For  instance,  if  you  should  find  from  the  testimooy 
that  the  plaintiff  had  every  reason  to  believe  that  a  dose  of 
laudanum  or  other  poison,  administered  by  a  third  person, 
or  taken  by  Dr.  Paterson  himself,  would  probably  result  in 
death ;  and  you  further  find  that,  under  such  belief,  she  took 
no  steps  to  seek  relief  for  the  deceased,  while  she  would  not 
be  technically  guilty  of  murder,  (there  being  no  union  of  act 
and  intention  on  her  part  to  kill  the  deceased,)  yet  I  charge 
you,  under  such  circumstances,  she  would  not  be  entitled  to 
recover;  and  in  arriving  at  such  a  conclusion,  you  will  adopt 
the  usual  rule  in  civil  cases  in  finding  in  favor  of  the  pre- 
ponderance of  evidence. 

Tenth.  I  am  requested  by  tlie  defendants  to  charge  too, 
"  That  if  they  shall  find  that  Dr.  Paterson  took  the  poison 
by  mistake,  the  mistake  originating  in  a  mind  enfeebled  or 
beclouded  by  drink,  and  leading  him  to  pour  oat  laudanam 
by  a  dim  gas  light  and  into  a  goblet,  in  such  quantity  as  to 
produce  death,  he  was  guilty  of  gross  negligence,  and  the 
plaintiff  cannot  recover."  I  decline  to  charge  you,  as  re- 
quested, in  that  language.  But  I  charge  you,  that  if  Dr. 
Paterson,  by  voluntary  drunkenness  and  incapaci^  of  mind 
produced  thereby,  took  a  dose  of  laudanum  to  destroy  life, 
then,  under  the  law  of  this  State,  the  effect  of  his  act  would 
be  the  same  as  if  committed  when  sober ;  for,  as  drunken* 
ness  is  no  excuse  for  crime,  if  he  administered  to  himself,  <ff 
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any  other  person,  a  dose  of  poison  sufficient  to  produce 
death,  the  law  would  presume  that  the  act  was  intentional ; 
and,  under  the  law,  such  an  act  as  tliat  to  another  person 
would  be  considered  murder,  and,  committed  upon  himself, 
would  be  considered  suicide. 

Eleventh.  "  That  if  they  shall  find  that  the  plaintiff  was 
present  when  Dr.  Paterson,  in  such  condition,  and  under  such 
circumstances,  swallowed  the  poison,  and  shall  find  further, 
that  when  the  results  of  the  poison  grew  to  be  apparent,  she 
failed  to  call  in  such  medical  aid  as  might  have  saved  his 
life,  she  was  guilty  of  gross  negligence,  and  they  must  bring 
iD  a  verdict  for  the  defendant/'  I  cannot  charge  you,  as  re- 
quested, in  that  language;  but  I  charge  as  follows:  If  you 
shall  find  that  the  plaintiff  was  present  when  Dr.  Paterson 
took  a  dose  of  poison,  and  shall  further  find  that,  when  the 
results  of  the  poison  grew  to  be  apparent,  and  she  had  rea- 
sonable ground  to  believe  that  such  results  would  prove 
fatal,  and  she  failed  to  call  in,  in  time,  such  medical  aid  as 
might  have  saved  his  life,  she  cannot  recover. 

Then,  in  regard  to  the  conspiracy,  I  charge,  if  you  find 
from  the  testimony  that  Roher  and  Mrs.  Paterson  conspired 
to  take  the  life  of  the  deceased,  then  any  act  or  saying  of 
either  party  tending  towards  the  accomplishment  of  the  act 
they  conspired  to  perpetrate,  whether  such  act  or  saying  was 
done  or  said  when  they  were  together  or  separate,  is  in  law 
the  act  of  both  parties. 

Mr.  Jackson,  of  counsel  for  the  defendant :  If  your  Honor 
will  excuse  me,  the  first  request — if  your  Honor  will  turn  to 
that  and  read  it — I  would  like  vour  Honor  to  overrule. 

w 

The  Court:  ^'  That  the  policy  of  assurance  placed  in  evi* 
deoce  by  the  plaintiff  is  void  from  the  want  of  such  an  in* 
surable  interest  as  is  required  by  the  law  of  Georgia,  and 
there  can  be  no  recovery  upon  it.'' 

1  have  substantially  charged  that,  by  saying  that  (under 
my  construction  of  the  law)  if  they  believe  that  Paterson 
and  his  wife  were  married  under  the  forms  prescribed  by 
the  laws  of  Georgia,  then  she  was  his  wife.  And  if  they 
find  she  ia  his  wife,  then  this  is  such  an  insurable  interest  as 
would  not  void  the  policy. 
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Mr.  Jackson :  I  perceive  I  am  so  UDfortunate  as  not  to 
have  made  myself  understood.  We  deny  that  a  wife  can 
take  out  a  policy  in  her  own  name  upon  her  husband's  life, 
in  Georgia. 

The  Court :     That  is  not  the  case  at  bar. 

Mr.  Jackson :  Undoubtedly ;  the  policy  is  taken  oat  by 
Katie  A.  Paterson  upon  the  life  of  her  husband.  It  is  not 
taken  out  by  James  T.  Paterson  upon  his  own  life,  for  the 
benefit  of  his  wife^  as  set  out  in  the  Code  of  Georgia;  bat  a 
policy  taken  out  by  her^  he  acting  as  her  agent,  precisely  is 
any  other  person  might  act  as  her  agent  in  tlie  matter,  fle 
acted  as  her  agent,  being,  also,  her  husband. 

The  Court :  I  charge  the  jury  that  the  policy  can  be 
taken  out;  and  if  they  find  she  is  the  wife  of  Paterson,  on- 
der  the  testimony^  a  recovery  can  be  had  so  far  as  to  his 
representing  her  as  his  wife. 

Mr.  Saussy,  of  counsel  for  plaintiff:  There  is  one  pmot 
that  we  ask  your  Honor  to  charge,  that  if  the  jury  fiod  a 
verdict  for  the  plaintiff,  the  plaintiff  is  entitled  to  interest 
upon  $10,000  00,  from  and  after  the  expiration  of  sixty  dap 
from  the  date  upon  which  the  company  received  proof  of 
loss  and  notice  of  death,  which  was  on  the  12th  day  of 
June,  1868. 

The  Court :    So  I  charge  you,  gentlemen. 

The  jury  having  retired,  subsequently  returned  for  further 
instmctions. 

The  Court  said :  Gentlemen,  I  am  informed  you  desire  me 
to  recharge  you  on  the  question  of  drunkenness  and  suicide. 
I  charged  you,  before  you  went  out,  on  that  question,  that  if 
Paterson,  by  voluntary  drukenness  and  incapacity  of  mind 
produced  thereby,  took  a  dose  of  laudanum  to  destroy  bta. 
life,  then,  under  the  law  of  this  State,  the  eflect  of  his  acH' 
would  be  the  same  as  if  committed  when  sober;  so  far  aSi 
drunkenness  is  no  excuse  for  crime ;  that  is,  drunkenness  woold 
not  excuse  him  if  he  administered  to  himself  or  any  other, 
person  a  dose  of  poison  sufficient  to  produce  death ;  the  \v^ 
would  presume  the  act  was  intentional ;  and  under  the  lan^ 
snch  an  act  committed  on   another  person  would  be  ooih 
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sidered  murder :  committed  upon  himseli^  it  would  be  consid- 
ered suicide. 

Mr.  Hartridge  (of  counsel  for  plaintiff) :  I  understand 
Tour  honor  to  charge  the  jury  that  the  taking  of  the  liquor  to 
produce  drunkenness  must  be  intentional  upon  the  part  of 
Dr.  Paterson,  or,  in  other  words,  that  he  intentionally  became 
drunk  for  the  purpose  of  committing  suicide. 

The  Court:  Yes,  that  is  what  I  mean  by  voluntary 
drunkenness ;  that  he  took  it  for  tbe  purpose  of  making  him- 
self drunk. 

A  Juror :  That  is  the  case  in  point. 

Mr.  Jackson,  of  counsel  for  defendant :  My  construction 
of  the  charge  is  that,  if  he  became  voluntarily  drunk,  and 
then,  as  the  result  of  that  drunkenness,  gave  an  overdose  of 
laudanum  to  himself,  or  to  any  one  else,  he  was  guilty  either 
of  murder  or  of  suicide. 

The  0>urt :  Yes ;  if  he  voluntarily  took  this  laudanum 
for  that  purpose. 

A  Juror:  That  is  all  that  we  disagree  upon — all  that  wo 
ask  information  upon. 

The  jury  again  retired  and,  after  a  short  time,  returned 
with  a  verdict  for  plaintiff  for  $10,000  00  with  interest. 

Whereupon  the  defendant  moved  for  a  new  trial,  on  the 
following  grounds. 

1.  Because  the  Court  erred  in  charging  the  jury  that  '^  the 
marriage  of  one  already  married  is  valid  until  a  judgment  of 
divorce  is  granted/' 

2.  In  charging  the  jury  that  "  whatever  may  have  been 
the  criminal  consequences  to  the  plaintiff  for  contracting  this 
second  marriage,''  yet  that  "  if  they  should  find,  under  the 
testimony,  that  Paterson  and  herself  were  united  in  marriage 
and  lived  together  as  man  and  wife,  there  was  no  misrepre- 
sentation on  the  part  of  Paterson  which  would  avoid  the 
policy." 

3.  In  failing  to  charge  the  jury  as  requested  by  defend- 
ant's counsel  in  writing,  that  *^  any  concealments  or  misre- 
presentations as  to  the  true  character  of  the  relationship  " 
existing  between  Paterson  and  the  plaintiff  '^  which,  in  any 
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wise  affected  the  risk  of  the  insureri  voided  the  policy,  aod 
there  could  be  no  recovery  upon  it." 

*'  That  the  language  of  the  policy  incorporated  into  iteelf 
the  application  upon  which  it  was  based,  making  all  tlie 
statements  of  the  latter  covenants  of  warranty  upon  the  part 
of  the  plaintiff  that  they  should  be  in  all  respects  perfecdj 
true ;  and  that,  if  the  evidence  shall  have  shown  any  om- 
statement  whatsoever,  or  auy  suppression  of  a  qaalifying 
fact  in  the  application,  whether  affecting  the  risk  or  not,  the 
policy  was  made  void  thereby,  and  they  (the  jury)  mmt 
bring  in  a  verdict  for  the  defendant/' 

4.  In  refusing  to  charge  the  jury  as  requested  by  defeod- 
ant's  counsel,  'Hhat,  if  they  should  find  that  Dr.  Patei^o 
took  the  poison  by  mistake,  the  mistake  originating  io  a 
mind  enfeebled  or  beclouded  by  drink,  and  leading  him  to 
pour  out  laudanum  by  a  dim  gas-light  into  a  gobH  ^^ 
such  quantity  as  to  produce  death,  he  was  guilty  of  gros 
negligence,  and  the  plaintiff  cannot  recover." 

5.  In  not  charging  as  requested  by  defendant's  oounsel  in 
writing,  that,  ^'  if  the  jury  should  l>e  satisfied,  from  theefi- 
dence  that  there  was  a  conspiracy  between  the  plaintiff  ^ 
Edward  A.  Roher,  or  any  other  person  or  persons,  to  secure 
the  payment  of  the  insurance  money,  whether  by  destrojiog 
the  life  of  Pa'erson,  or  by  concealing  the  real  causes,  or  sig- 
nificant circumstances  of  that  death,  or  by  any  act  or  declan* 
tion  looking  to  any  circumstances  or  relationship  in  life<)f 
the  plaintiff,  whether  existing  before  or  after  the  undertaking 
by  her  to  contract  marriage  with  Paterson,  then  all  the  acts 
and  declarations  of  such  other  person  or  persons  looking  to 
that  end,  are  to  be  regarded  as  the  acts  and  declarations  of 
the  plaintiff  herself."  That  his  Honor  erred  in  limitioghis 
charge  upon  that  point,  to  conspiracy  between  Boher  and 
Mrs.  Paterson  to  take  the  life  of  deceased. 

6.  In  not  charging  the  jury  as  requested  by  defendant's 
counsel  in  writing,  ''  that  if  the  jury  be  satisfied  that  the 
plaintiff  has  been  guilty  of  gross  negligence^  either  by  her- 
self or  by  her  agents,  she  cannot  recover  upon  this  policy, 
even  though  they  (the  jury)  should  recognize  no  evidence  of 
criminality  in  her  or  her  agents." 
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7.  In  charging  the  jury  that  the  plaintiff,  Kate  A.  Pater- 
son,  could  take  out  a  policy  in  her  own  name  upon  the  life 
of  James  T.  Paterson  ;  in  other  words,  that  a  wife  can  take 
out  a  policy  in  her  own  name,  without  other  insurable  inter- 
est, upon  the  life  of  her  husband,  under  the  Code  of  Georgia. 

8.  In  recharging  the  jury,  (upon  the  matter  of  drunken- 
ness on  the  part  of  Paterson)  at  their  request,  and  in  re- 
sponding to  counsel  in  their  presence,  erred  in  conveying  to 
the  jury  the  instruction  which  was  conveyed  by  the  dia- 
logue, aforesaid,  between  the  Court,  counsel  and  jurors. 

9.  Because  the  verdict  is  contrary  to  law. 

10.  Because  it  is  against  the  evidence. 

The  Court  refused  a  new  trial,  and  that  is  brought  up  for 
review,  upon  the  grounds  stated  in  the  motion. 

Jackson,  Lawton  &  Bassinger,  for  plaintiff  in  error. 
As  Talbird,  the  husband  of  defendant  in  error,  was  living 
when  she  married  Paterson,  her  second  marriage  was  "  simply 
void  and  a  mere  nullity:"  4th  Blackstone's  Cum.,  163,  164; 
4  Johnson  R.,  52;  1  John's  Chan.  R,  392  ;  2  Iredell  366 ; 
•5tb,  493 ;  22  Ala.,  101,  102.  So  far  as  the  parties  to  such  void 
contract  are  concerned^he  law  in  Georgia  remains  unchanged. 
The  decision  in  27th  Georgia  stands  upon  the  assumption 
that  "  mental  incapacity ''  having  been  made  a  ground  for 
divorce,  the  marriage  of  one,  thus  incapacitated,  is  '*a  mar- 
riage defado;"  to  be  dissolved  only  by  decree  of  divorce : 
27tli  Georgia,  106.  But  the  disability  of  "  previous  mar- 
riage, undissolved,''  is  not,  by  the  Code,  a  ground  authorizing 
divorces:  Code,  1711.  And  there  is  no  recognized  prin- 
ciple which  does  not  forbid  such  construction,  either  of  Code, 
or  of  the  jtulgmevU,  as  will  derogate  further  from  the  Com- 
mon Law.  So,  the  decision  in  34th  Georgia  must  be  con- 
fined to  its  subject-matter,  the  legitimacy  of  the  children : 
34th  6a.,  416.  Placed  expressly  on  tfie  Oommon  Law,  when 
it S]>eak8  of  the  dissolution  of  the  marriage  by  ^* judgment^* 
etc.,  it  can  be  construed  to  mean  only  such  judgment  as  the 
Common  Law  recognized.  Now,  by  the  Common  Law,  the 
marriage  of  a  party  already  married,  must  be  adjudged  void 
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by  any  Court:  5  Iredell,  493,  494 ;  16  Com.  Law, 425, 429; 
20  Com.  Law,  449;  63  Cora.  Law,  193,  204,  205.    It  is  not 
a  marriage  de  facto;  but  it  is,  ipnofadOj  void  :  12  Modem, 
632.     So  far  as  the  Code  releases  a  party,  who  may  contract 
such  marriage,  from  punishment  for  bigamy,  it  is  identical 
with  the  law  of  England,  of  New  York,  etc.:  4th  Blackstonc, 
164,  Note;  4th  Kent,  79,  80.     To  make  such  marriage  le- 
gal, then,  for  aught  else  than  to  legitimatize  the  offspring, 
further  legislation  was  necessary.     There  has  been  such  le- 
gislation in  New  York :  4  Kent,  p.  80,  Note.     There  has 
been  none  such  in  Georgia.     But  concealment  of  facts  which 
affected  the  insurer's  risk,  avoided  the  policy :  Code,  2762, 
2764.     The  insurance  was  mutual ;  and  the  Code  required 
the  strictest  good  faith  :  Bill,  p.  3  ;  Code,  2798.    Thongh 
she  might  have  married  Paterson  under  the  belief  that  Tal- 
bird  was  dead,  yet  the  defendant  (and  therefore  Paterson,  her 
agent)  knew  that  Talbird  was  living  in  1863.     She ''in- 
formed me  (Talbird)  by  letter  that  she  was  living  with  Pat- 
erson at  that  time  (1863)  as  man  and  wife:"  Bill,  p.  20. 
From  the  Act  of  1863,  and  the  testimony  of  Mr.  Barnes,  it 
is  clear  that  they  also  knew  that,  in  the  opinion  of  the  Judi- 
ciary Committee,  etc.,  their  marriage  %as  void  and  could  not 
be  legalized.     '' I  cannot  say  that  I  introduced  the  bill,  but 
was  frequently  consulted  by  Dr.  Paterson  in  reference  to  it. 
Possibly  the  bill  was  introduced  by  me.     The  bill  originally 
contemplated  the  passage  of  an  Act  legalizing  the  marriage 
of  James  T.  Paterson  and  the  plaintiff.     It  was  referred  to 
the  Judiciary  Committee,  of  which  I  was  a  member.    It  was 
the  opinion  of  the  committee,  to  the  best  of  my  recollection, 
after  deliberation,  that  the  Legislature  had  no  power,  und(7 
the  Constitution,  to  legalize  a  marriage  otherwise  illegal :" 
Bill,  p.  45.     And  from  Tucker's  testimony  it  further  appean 
that,  in  1864,  Paterson  executed  a  will  (under  the  influence 
of  defendant)  to  leave  his  property  mainly  to  her,  thereby 
"preventing  his  brother  from  receiving  any   of  it:"  Bill, 
pp.  16,  17.     Said  will  was  unnecessary,  had  he  believed  the 
marriage  to  be  valid.     Here,  then,  were  facts  which,  to  say 
the  least  of  them,  qualified  the  relationship  existing  between 
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Paterson  and  the  defendaDt,  at  the  time  he  applied  for  the 
policy.  The  condition  of  the  policy  made  every  statement 
of  Paterson  a  covenant  of  warranty,  that  it  should  be  in  all 
respects  full,  fair,  and  true.  Any  misstatement,  whether 
made  through  fraud  or  ignorance,  whether  material  to  the 
risk  or  not,  avoided  the  policy  :  6  Gushing,  42,  449  ;  2  Par- 
bons  on  Ins.^  421 ;  Ellis  on  Insurance,  cap  page,  205,  81 ;  3 
Gray,  580 ;  95  Eng.  Com.  Law,  437 ;  24  Eng.  Law  and 
E(|.,  1,  2,  3.  The  insured  is  bound  to  tell  the  truth  without 
being  interrogated  :  17  Penn.  State  R.  (5  Harris,)  253.  The 
family  history  is  not  simply  a  health  history ;  any  circum- 
stances touching  the  insurable  interest  is  embraced  in  the 
covenant :  20  N.  Y.,  32,  33,  34,  37 ;  Ellis  on  Ins.,  223,  224. 
Who  will  venture  to  say  that  the  insurer's  risk  is  not  affected 
by  such  circumstances  as  characterized  this  so-called  mar- 
riage ?  What  have  been  the  results :  Read  summary  of  the 
evidence,  etc.  Imperative  duty  of  Court  to  express  an 
opinion  upon  the  testimony  in  this  case:  31  Ga.,  479.  The 
hi^ry  of  life  insurance  developes  the  fact  that  governm^t 
lias  been  constrained  to  interpose  in  order  to  protect  human 
life  from  policies,  which,  in  the  absence  of  a  bona  fide  insur- 
able interest  are  wagering  contracts  of  the  most  dangerous 
^Laracter :  3  Kent,  368,  Mar.  Note ;  23  N.  Y.,  616,  626. 
Ihe  same  principle  should  be  potent  with  the  Courts.  Im- 
[><jS8ible  to  assimilate  as  *' insurable  interest,"  the  precarious 
'&lationship  which  existed  between  Paterson  and  defendant 
[and  which,  as  the  evidence  shows,  [Bill,  p.  27,]  he  thought 
ie  had  ended  by  leaving  her)  to  the  usual  marital  relation- 
hip  :  2  Peters,  49,  60,  d  8eq;  6  Gray,  448,  449,  452.  The 
'curt  erred  in  its  final  instruction  to  the  jury,  that,  although 
Paterson  might  have  taken  the  poison  from  the  effects  of  in- 
oxication,  yet,  to  constitute  the  act  suicide,  they  must  find 
hat  he  took  it  voluntarily,  for  the  purpose  of  self-destruction : 
U  Ga.  B.,  475,  472.  Drunkenness,  destroying  the  capacity 
'>  intend,  itself  assumes  the  place  of  intent  But,  if  drunk- 
nness  does  not  relieve  from  responsibility  for  acts,  which, 
ommitted  by  a  sober  man,  would  be  punished  as  crimes,  still 
eas  can  k  relieve  from  the  consequences,  dviUy,  of  what  in 
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a  sober  man,  would  be  gross  negligence:  41  Eng.  Com., 
Note.  The  following  is  from  Dr.  Fish's  staiemeot  in  tiie 
''Proofs  of  Loss ;''  ''Upon  examination  of  the  vial  shovn 
me  by  Mrs.  Paterson,  from  which  she  stated  the  laudanQo 
had  been  taken  (and  which  she  had  purchased  for  her  own 
use,  to  relieve  a  neuralgia  from  which  she  occasionally  sof* 
fered),  and  the  quantity  she  thought  it  contained,  at  the  time 
it  was  last  used  by  her,  I  suppose  he,  Dr.  Paterson,  coaM 
not  have  taken  less  than  two  or  three  drachms  of  that  drag:^ 
Bill,  p.  24.  The  taking  such  a  dose  by  an  adult  would  in- 
volve gross  negligence,  and  cannot  be  justified  upon  the  |Ja 
of  drunkenness.  And  the  Judge  erred  in  not  giving  the  Uw 
as  to  negligence,  together  with  the  law  as  to  drunkennesB,  in 
charge  to  the  jury :  Code,  2769,  2779.  The  Court  erred  io 
not  charging  the  jury,  as  requested  by  defendant  below,  in 
regard  to  the  law  which  makes  acts  and  declarations,  if  con- 
spirators, evidence  against  each  other:  1  Greenleaf,  111. 

^HOMAS  E.  LoYD.  Hartridqe  &  Chisolm,  for  defend- 
ant. The  marriage  of  James  T.  and  Kate  A.  Patterson  wis  not 
void,  but  voidable,  and  existed  as  a  marriage  until  disolved 
by  the  Court.  There  are  no  de  fado  marriages  in  Georgia 
which  are  nullities  per  se  by  reason  of  a  cause  existing 
prior  to  the  marriage.  A  previous  marriage  creates  a  dis- 
ability to  contract,  and  the  marriage  of  a  person  unable  to 
contract  is  declared  void.  But  when  ?  When  they  are  an- 
nulled and  declared  void  by  a  competent  Court,  for  until 
then  the  issue  of  the  marriage  are  l^itimate :  Code,  sec  1701. 
There  is  something  to  be  done  after  the  marriage  before  it  is 
absolutely  a  nullity,  and  that  is  a  decision  of  a  Court  of  oom- 
petent  jurisdiction.  And  such  is  the  law  of  G^rgia  as  to 
the  crime  of  bigamy.  The  children  of  the  second  maniag^ 
bom  before  the  commencement  of  a  prosecution  for  bigamy, 
or  within  the  ordinary  time  of  gestation  thereafter,  are  legiti* 
mate :  Code,  sec.  4457.  At  the  Common  Law,  the  rule  is 
different.  No  sentence  of  a  Court  was  necessary  to  dissolve 
the  second  marriage,  and  the  issue  were  bastards.  It  is  evi* 
dent  that  the  word  'Woid/'  as  used  in  the  statute  measf 
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voidable,  for  in  two  of  the  cases  in  which  the  marriage  is 
declared  void,  to  wit,  where  parties  are  *'  unwilling  to  con- 
tract, or  are  fraudulently  induced  to  contract/'  it  is  provided 
that  a  subsequent  consent  and  ratification  shall  render  valid 
the  marriage.  But  that  which  is  absolutely  void  because  in 
opposition  to  the  law  is  not  susceptible  of  ratification.  That  the 
second  marriage  in  all  the  cases  either  remains  until  annulled 
or  is  susceptible  of  a  ratification  indicates  clearly  the  intention 
of  the  l^islature.  Under  the  head  of  void  marriages  are 
placed  those  in  which  the  parties  are  unable  to  contract. 
Parties  unable  to  contract  are,  amongst  others,  persons  too 
nearly  related  or  impotent.  Soundness  of  mind  is  also  re- 
quired. And  yet  both  relationship  and  impotency  are  made 
grounds  of  divorce.  If  it  be  said  that  having  a  prior  husband 
or  wife  living  is  not  made  a  ground  of  divorce,  the  reply  is,  that 
the  parties  framing  the  Code  probably  considered  that  adultery 
was  made  a  ground  of  divorce,  and  the  fact  of  adultery  is 
nece^arily  involved  in  a  second  marriage,  tlie  first  husband  or 
wife  living.  There  is  no  action  for  the  dissolution  of  mar- 
riage in  Georgia  except  by  an  action  of  divorce  or  a  convic- 
tion for  bigamy.  The  Supreme  Court  of  Georgia  has  held 
that|  in  a  case  whei*e  the  marriage  was  void  at  common  law 
by  reason  of  the  insanity  of  one  of  the  parties  (which  common 
law  was  then  in  force  in  Georgia)  the  remedy  was  an  action 
of  divorce:  27  Ga.  R,  102,  106,  107.  And  at  the  Com- 
mon Law  a  prior  marriage  and  incapacity  to  contract  are  upon 
the  same  footing :  1  Black.  Com.,  m.  p.  436,  437.  If  in  the 
one  instance  the  marriage  can  only  be  annulled  by  divorce, 
80  it  must  be  in  the  other.  The  above  course  of  reasoning  is 
fully  sustained  by  the  Supreme  Court  of  Georgia  in  a  decision 
upon  a  statute  of  the  State  of  North  Carolina,  which  is  in 
the  words  of  the  English  statute :  34  Ga.,  407,  416,  417.  A 
statute  of  the  State  of  New  York  makes  a  marriage  contracted 
when  a  former  husband  or  wife  is  living  void,  but  with  an 
exception  that,  under  certain  circumstances,  the  marriage 
should  not  be  void  except  from  the  time  it  was  declared  a 
nuHUy  by  a  Conrt  of  competent  jurisdiction:  Tyler  on  In- 
fkmy  aad  Coverture,  pp.  843,  844.    The  marriage  contracted 
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under  these  circumstances  is  held  by  the  Courts  of  New  York 
to  be  voidable  and  not  void :  30  N.  Y.  Rep.,  pp.  47,  55;  6 
Paige's  Ch.  Bep.,  207.  In  Georgia,  all  marriages  remaio 
valid  until  their  nullity  is  pronounced  upon  by  a  CoarL 
Though  declared  void,  yet  they  become  so  only  when  ]>ro- 
nounced  by  the  Court.  They  are,  therefore,  under  the  Xew 
York  authorities  above  cited,  voidable  and  not  void  per«f. 
A  voidable  marriage  continues  a  marriage  until  it  is  dissolved: 
Bury's  case,  5  Coke  Bep.,  201.  The  first  branch  of  the  third 
charge  asked  for  and  alleged  to  be  refused  is  covered  bj  the 
charge  given  as  to  the  marriage  of  the  defendant  in  error,  as  that 
is  the  only  possible  misrepresentation  which  can  be  foand  io 
the  evidence.  The  second  branch  of  the  third  charge  asked 
for  was  properly  refused  by  the  Judge :  Code  of  Ga.,  sees* 
2760,  2761,  2762.  The  charge  on  the  fourth  ground  was 
properly  given  by  the  Court.  No  person  can  be  said  to  die 
by  his  own  hand  when  his  death  is  the  result  of  mistake  or 
accident.  The  charge  asked  for  was  wrong  in  another  re- 
spect, as  it  would  have  confined  the  inquiries  of  the  jury  to 
certain  facts  in  the  testimony  from  which  alone  the  ooaosel 
required  the  Court  to  charge  that  the  jury  should  bring  ioa 
verdict  for  the  defendant:  11  Ga.,  p.  286.  Upon  the  fifth 
charge  asked  for  the  Court  charged  correctly.  The  Court  can 
not  be  required  to  charge  upon  hypothetical  cases,  and  it  is 
not  error  in  the  Court  to  refuse  such  charges  when  asked  for. 
The  charge  requested  must  arise  from  and  be  supported  by 
the  facts  of  the  case.  There  was  no  conspiracy  of  any  sort 
attempted  to  be  proved  by  the  witnesses,  and  there  were  ''oo 
acts  or  declarations ''  of  any  person  proved  which  ought  to 
have  been  taken  as  the  "  acts  or  declarations  "  of  the  defend- 
ant in  error,  unless  it  might  be  claimed  as  to  the  witoess 
Boher,  and  as  to  him  the  Judge  charged  as  requested :  12 
Ga.,  293;  11  Ga.,  286.  The  charge  for  which  error  is 
alleged  in  the  sixth  ground  was  properly  given  by  the 
Judge.  /The  Court  gave  its  charge  as  called  for  by  the  Acta 
of  the  case  upon  the  only  point  of  the  case  in  which  an; 
negligence  could  by  possibility  be  imputed  to  the  defendaot 
in  error :  See  Bill  of  Exceptions,  p.  149.     To  the  seventh 
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ground  of  error,  we  say  that  a  married  woman  can  insure  the 
life  of  her  husband  in  Georgia,  for  her  own  benefit.  A  wife 
has  an  insurable  interest  in  the  life  of  her  husband,  and  such 
insarance  is  not  a  wagering  policy  :  Banyon  on  Life  Assur- 
ance, m.  p.  14;  79  Law  Library,  t.  p.  25;  2  Harrison^s 
Digest,  3845,  3846;  12  Massachusetts,  115;  6  Gray,  396; 
7  Ohio,  N.  8.,  292.  By  the  Act  of  1866,  a  married 
woman  is  in  effect  a  feme  sole  as  to  all  property  acquired 
by  her  after  the  passage  of  the  Act :  Acts  1866,  p.  146. 
The  Act  of  1866  refers  to  marriages  past  and  future,  and  is 
Dot  unconstitutional  as  to  marriages  contracted  prior  to  the 
Act:  40  Miss.  R.,  154,  169 ;  12  S.  and  M.,  347.  And  there 
is  no  inhibition  in  the  Code  of  Georgia  against  such  an  in- 
surance. But,  looking  to  all  the  facts  in  this  case,  and  espe« 
daily  the  fact  that  the  husband  acted  as  the  agent  of  the  wife 
in  obtaining  the  policy,  is  it  not  in  effect  an  insurance  by  the 
husband  for  the  benefit  of  his  wife,  and  as  such,  directly 
within  the  provisions  of  the  Code?  Code,  sec.  2778.  The 
I>olicy  was  issued  by  the  company,  and  they,  by  their  own 
act  are  estopped  from  saying  that  they  had  no  right  to  issue 
?uch  a  policy.  They  have  received  and  retained  the  premi- 
um, and  it  is  fraudulent,  on  their  part,  now  to  claim  that  they 
issued  an  illegal  and  worthless  policy.  They  are  estopped 
from  60  doing :  2  Smith  L.  C,  t.  p.  479.  The  whole  printed 
I>art  of  the  policy  furnished  and  issued  by  the  Company  to 
the  defendant  in  error  shews,  that  it  was  the  habit  of  the 
company  to  issue  policies  in  this  form.  The  receipt  from  the 
•vife  is  printed  in  the  form,  and  there  is  further  printed  in 
t!ie  policy  that  it  is  a  policy  ^^for  wife!^  The  eighth  ground 
.f  error,  as  to  the  recharge  of  the  Court,  can  not  be  sustained, 
rhe  death  of  a  party  by  his  own  hand  does  not  vitiate  the 
|>olicy  of  insurance,  unless  the  party  irdrndtd  to  take  his 
life:  Guy's  Medical  Jurisprudence,  p.  229;  4th  Allen,  103 ; 
'j  M.  and  Granger,  338,  344.  The  complaint  that  the  verdict  is 
contrary  to  evidence  cannot  be  sustained  according  to  the  cur- 
ksnt  of  Greorgia  decisions,  for  the  verdict  is  not  "  decidedly 
md  strongly  against  the  weight  of  evidence:  Code  of  Ga., 
<?.  366B.    All  the  other  grounds  of  error  alleged  relate  to 
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the  charge  of  the  Court.  The  correctness  of  the  charge  mosi 
be  determined  by  taking  the  whole  together  ;  and  if  taking 
the  instructions  collectively,  the  law  seems  to  have  been  prop- 
erly expounded  to  the  jury,  the  judgment  will  not  be  re- 
versed, though  some  one  opinion  may  be  erroneous:  11  Ga^ 
337.  The  court  is  not  bound  to  charge  the  jury  as  to  a  prin- 
ciple of  law,  which,  although  a  sound  principle,  does  not 
grow  out  of  the  case;  nor  is  it  error :  12  6a.,  271,  Code, sec. 
3664 ;  14  Ga.,  137.  It  is  not  error  in  the  Court  to  decline 
to  give  a  charge  to  the  jury  not  warranted  by  the  facts  of  the 
case :  13  Ga.,  406.  Viewed  in  the  light  of  these  principles, 
the  charge  of  the  Court  in  the  present  case,  was  substaotiallj 
correct,  and  the  refusals  to  charge  proper :  See  Chai^  and 
Exceptions.  Even  if  the  charge  or  refusals  areerroDeoQS,if 
justice  has  been  done,  no  new  trial  should  be  granted  in  the  case 
at  the  present  term.  Defendant  in  error  was  married  to  Dr. 
Paterson  in  1860,  by  a  person  authorized  by  law  to  perform 
the  ceremony,  under  license,  and  under  the  belief  on  her  part 
and  that  oi  Dr.  Paterson,  that  her  first  husband,  Dr.  Tal- 
bird,  was  dead.  When  the  policy  of  insurance  was  taken 
out  in  February,  1867,  both  were  still  under  the  belief  that 
Talbird  was  dead  :  See  evidence.  Application  for  insurance 
can  only  be  used  as  evidence  of  miarepreserdaiion  in  a  Court 
of  Law:  8  Wend.,  160.  The  kind  of  misrepresentations  or 
concealments,  which,  by  the  law  of  Georgia,  make  a  policy 
of  insurance  void,  must  be  wiUfvl  misrepresentations  or  con* 
cealments,  and  such  as  change  the  nature,  extent  or  character 
of  the  risk :  Code,  sections  2760,  2762,  2764.  Difference 
between  bigamy  at  Common  Law  and  by  statute  of  Georgia. 
In  Georgia  knowledge  of  prior  husband  or  wife  living  neces- 
sary :  See  Code.  Whether  the  misrepresentation  or  conceal- 
ment be  wilful  or  not,  is  a  question  for  the  jury  to  decide; 
and  unless  their  verdict  be  strongly  and  decidedly  against  the 
weight  of  evidence  on  this  point,  it  will  not  be  disturbed: 
Ellison  Lis.,  Note,  90;  12  John,  515;  1  Peters,  188;  2 
Peters,  25;  16  Peters,  495.  But  we  submit  there  was  do 
misrepresentation  or  concealment  affecting  the  risk,  wilfolor 
otherwise.     Mrs.  Paterson  was  the  wife  of  Dr.  Paterson  at 
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the  time  of  insurance,  so  far  as  the  purposes  of  the  insfwrance 
\cere  concerned,  by  the  law  of  Georgia  ;  and  it  is  entirely  to 
this  purpose  of  insurance  that  the  charge  of  the  Court  in 
reference  to  marriage  was  intended  to  apply.  Marriage^  where 
prior  husband  or  wife  living,  is  a  marriage  de  facto,  and 
prima  fojde  valid  even  in  England,  where  children  are  not 
protected  from  illegitimacy :  Poynter  on  Marriage  and  Di- 
vorce, Law  Library,  xiii,  top  pp.,  50  and  55.  Suits  for  nul- 
h*ty  of  such  second  marriage  entertained :  Same  authority. 
Prior  husband  or  wife  living  at  time  of  second  marriage 
cause  of  divorce :  Shelford  on  Marriage  and  Divorce,  193, 
19],  xxxiii  Law  Library.  In  Georgia,  offspring  legitimate 
until  marriage  dissolved  by  Court  of  competent  jurisdiction: 
Code,  sec.  1701.  Hence  marriage  is  defaxsto  until  annulled. 
In  Geoi^ia,  prior  marriage  cause  of  divorce  of  second  mar- 
riage up  to  1850:  2  Kelly,  205.  In  that  case  jpre-oon^oc^  is 
laid  down  as  one  of  the  grounds  of  Divorce ;  and  pre-con- 
tract was  and  is  marriage  by  law  of  Georgia  and  of  England : 
1  How.,  221 ;  4th  Comstock's  Reps.,  238,  243  ;  Poynter  on 
Mar.  and  Div.,  5.  Marriage  contract  in  Georgia,  good  with- 
out 2caj  forms,  and  was  prior  to  1850;  all  that  was  neces- 
sary was  for  the  parties  to  speak  words  of  contract  in  pre- 
sence of  witnesses  :  30  Georgia  Reps.,  page  176.  Now  prior 
marriage  not  ground  for  divorce  in  Georgia,  but  still  requires 
sentence  of  some  competent  Court  to  annul  before  effects  of 
second  marriage  as  null,  can  apply  to  third  parties  :  2  Kelly  ; 
10  Ga.;  27  Ga.;  34  Ga.,  414 ;  4  John  Ch.  R.,  343,  etc.;  2 
Kent's  Com.,  83.  "  Suicide,"  or  "  death  by  his  own  hands," 
to  make  the  policy  void  must  be  a  criminal  act  of  self  de- 
struction: 4  Hill  (N.  y.)  74;  Ellis  on  Ins.,  Note,  p.  198. 

McCay,  J. 

The  law  prohibiting  the  insurance  of  a  life  by  another, 
^vho  has  no  interest  in  the  continuance  of  that  life,  is  founded 
in  a  soand  public  policy.  It  is  intended  to  prevent  gaming 
policies,  and  to  avoid  that  inducement  to  crime  which  would 
exist  if  it  were  permitted :  Bunyon  on  Life  Ins.,  10,  15 ; 
Rev.  Code,  sec.  2776. 
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We  do  not  think,  however,  the  case  at  the  bar  comes  with- 
in the  reason  of  the  role.  We  cannot,  it  is  true,  agree  widi 
the  Court  below,  that  a  marriage,  where  one  of  the  parties 
has  a  lawful  husband  or  wife  living,  is  a  legal  marriage  for 
all  civil  purposes,  until  it  is  set  aside.  Our  Code,  sections 
1698  and  1/701,  declares  such  a  marriage  void.  Nor  is  it  by 
our  law  a  ground  of  divorce.  At  any  rate  it  is  not  among 
the  grounds  enumerated  in  section  1711  of  the  Code. 
Whether  our  Courts  might  not  entertain  a  proceeding  to 
have  such  a  marriage  declared  voidy  it  is  not  necessary  to 
discuss. 

It  is  true,  that  under  our  law,  whilst  such  a  marriage  is 
void  ^'  the  children  born  before  the  commencement  of  a  pro- 
secution are  legitimate,  notvntheianding  the  invalidity  of  tv/di 
marriage :  Revised  Code,  section  4457.  It  is  true,  also,  tiiat 
a  man  holding  out  a  woman  as  his  wife  is  bound  for  her  acts 
as  though  she  were  his  wife.  But  this  holds  even  if  there  be 
in  fact  no  marriage.  The  most  that  can  be  said  is  that,  for 
^07716  purposes,  the  law  treats  the  marriage  as  existing.  Bot 
these  are  purposes  referring  to  the  rights  of  others^  and  not  to 
the  rights  of  the  parties  themselves. 

As  respects  the  parties  and  their  rights,  we  do  not  know  of 
a  particular  in  which  such  a  marriage  is  otherwise  than  void. 
Surely  the  wife  is  not  entitled  to  dower  and  a  year's  support, 
etc.,  etc. 

By  the  Common  Law,  a  marriage  between  two  persons, 
when  one  was  under  a  previously  undissolved  marriage  is  ab- 
solutely void  and  thus  did  not  require  a  sentence  of  divorce: 
Shelford  223,  and  cases  cited.  Certain  canonical  disabilities 
rendered  a  marriage  voidable — as  consanguinity,  affinity,  bodi- 
ly infirmity,  etc.  In  these  cases,  a  sentence  declaring  the  mar- 
riage void  was  necessary :  Shelford,  223.  To  this  class  may, 
perhaps,  be  added  pre-contract :  Case  of  Anne  Boleyn. 

But  impediments  to  marriage,  such  as  idiocy,  former  mar- 
riage, etc.,  which  existed  at  law,  made  the  marriage  void : 
Poynter  on  Marriage,  84. 

The  existence  in  England  of  two  Courts — Ecclesiastical  and 
Common  Law — one  administering  the  cannon  and  the  other 
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the  Common  Law,  kept  these  distinctions  very  clear.  Here, 
where  we  administer,  by  one  Court,  both  laws,  it  is  necessary 
to  preserve  the  distinction,  since  it  is  founded  in  the  nature 
of  things,  and  in  the  law  of  morals. 

Bat  though  such  a  marriage  is  void,  and  may  be  so  treated 
in  any  Court  where  the  facts  are  made  apparent,  we  do  not 
see  that  it  follows  that  a  policy  of  insurance,  effected  by  the 
hxidtand  on  his  own  lifcy  in  the  wife's  name  and  for  her  bene- 
fit, is  void. 

We  do  not  think  such  a  policy  comes  within  the  reason  of 
the  law  prohibiting  gaming  policies,  nor  that  it  is  open  to 
the  other  objection,  that  it  offers  inducement  to  crime.  In 
this  case,  though  the  marriage  was  illegal,  yet  in  fad 
the  woman  had  an  interest^  and  a  deep  interest,  in  the  life 
of  the  husband.  He  treated  her  as  his  wife.  He  sup- 
])orted  her  as  such,  she  passed  in  society  as  such,  and  she 
was  dependent  upon  him  for  support  as  such.  It  was  the 
hasband  who  in  fact  effected  this  policy.  It  was  his  own 
method  of  extending  to  this  woman  his  assistance  and  pro- 
tection, ailer  he  should  himself  be  dead.  Here  is  no  gaming, 
since  the  very  person  whose  life  is  insured  is  himself  the  actor 
in  the  transaction.  So,  too,  as  to  the  temptation  to  crime,  of- 
fered to  the  beneficiary  of  the  policy.  It  would  seem,  when 
the  person  whose  life  is  insured  is  himself  the  actor  in  the 
matter,  the  amount  of  temptation  held  out  to  others  to  take 
his  life,  may,  as  a  general  rule,  at  least,  be  left  to  his  discre- 
tion. 

In  Massachusetts  (12  Massachusetts,  115)  it  has  been  held 
that  a  sister  may  insure  the  life  of  her  brother,  if  she  be  act- 
ually dependent  upon  him.  And  the  New  York  cases :  22 
Barbour,  39 ;  and  20  New  York,  32 ;  established  that  an 
insurance  affected  by  one  on  his  own  life,  for  the  benefit  of 
a  third  person,  (and  that  is  in  substance  this  case)  is  good. 
Since  the  idea  of  wager  in  such  a  case  is  absurd. 

Onr  statute  merely  requires  the  person  insuring  to  have  an 
interest:  Code,  section  1776.  Another  section  of  the  Code, 
2778,  expressly  permits  the  insured  to  direct  the  money  to 
be  paid  to  bis  assignee,  and  if  he  may  do  this,  we  do  not  see 
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that  an  insaranoe  effected  by  him,  as  the  assured  of  another, 
for  that  other's  benefit,  is  not  equally  good.  We  do  not 
think,  therefore,  that  this  policy  is  void  simply  because  the 
marriage  was  illegal. 

But  the  utmost  good  £iith  is  required  in  such  cases.  The 
applicant  is  bound  to  state  every  material  fact  in  his  knowl* 
edge.  Sections  2671  and  2672  of  our  Revised  Code,  and 
2670  of  the  same,  contains  these  distinct  propositions :  1st, 
That  any  variation  from  the  truth,  by  which  the  nature,  ex- 
tent, or  character  of  the  risk  is  affected,  will  avoid  the 
policy.  2d,  If  the  party  acts  bona  fide,  and  states  what 
he  thinks  is  the  truth,  this  does  not  make  the  policy  void, 
but  the  wilful  concealment  of  a  fact  which  enhances  the  risk, 
does  do  so. 

To  apply  these  principles  to  this  case,  it  is  clear  to  us  that 
the  Court  erred  in  his  charge  to  the  jury.  He  told  them 
that  Paterson's  failure  to  inform  the  company  of  the  true  re- 
lations between  himself  and  the  defendant  in  error,  was  not 
such  a  &lse  representation  as  avoids  the  policy.  We  think 
this  depends  entirely  on  whether  Paterson  knew  at  the  time 
what  the  true  relations  were ;  if  he  did  not  know,  then  he 
acted  b<mafide,  and  under  section  2761  of  the  Code  the  policy 
is  good.  But  if  he  did  know  and  kept  back  the  truth,  then, 
under  section  2762  of  the  Code,  the  policy  is  bad. 

We  think  the  l^ality  of  the  supposed  marriage  was  a  ma- 
terial fact.  It  affected  the  character  of  the  risk.  No  man, 
observant  of  human  conduct,  can  fail  to  have  noticed  that 
disturbance  in  one's  marital  relations  is,  of  all  things,  most 
calculated  to  create  mental  and  physical  unhealthineas,  and 
no  prudent 'company  would  be  so  ready  to  take  the  risk  of  a 
man's  life,  whose  condition  was  that  of  Paterson,  as  it  woold 
bad  the  marriage  been  legal. 

The  history  of  these  parties  is  itself  a  striking  commentaiy 
of  the  idea  we  intend  to  convey.  Very  clearly,  Mrs.  Pater- 
son, as  she  is  called,  knew  that  her  last  marriage  was  illegal, 
and,  very  clearly,  her  knowledge  of  the  looseness  of  the  tie 
that  bound  her  to  Paterson,  influenced  her  conduct,  in  her 
relations  to  him^  and  in  her  daily  association  with  others; 
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add  to  this  the  impending  fear  of  discovery,  social  ostracism, 
and  the  consciousness  that,  at  anj  moment,  as  with  a  petard, 
the  whole  fabric  of  her  present  domestic  relations  was  sub- 
ject to  be  scattered  to  the  winds ;  and,  under  such  circum- 
stances, it  is  surely  true  that  there  are  many  influences  un- 
friendly to  health,  and  many  conducive  to  the  formation  of 
habits,  and  the  indulgence  in  practices  calculated  to  shorten 
life. 

We  do  not  say  that  Paterson  was  aware  of  the  illegality  off 
the  marriage,  that  is  for  the  jury  to  determine  on  the  proof. 
What  we  mean  is,  that  if  he  was  aware  of  it  and  concealed 
it,  he  kept  from  the  company  facts  entering  materially  into 
the  nature  and  extent  of  the  risk,  and  that  concealment, 
wilful  and  intentional  as  it  was,  and  of  facts  contrary  to  the 
truth  of  the  case,  avoids  the  policy. 

Very  clearly,  to  our  minds,  a  death  by  accident  does  not 
come  within  the  description  of  dying  by  one's  own  hand. 
There  must  be  an  interU  to  commit  suicide.  Even  though  it 
1)6  but  the  intent  of  a  drunken  man,  however,  it  is  none  the 
less  an  intent. 

We  think,  taking  all  the  charge  together,  the  Court  prop- 
erly put  the  law  upon  this  point  to  the  jury,  though  it  was 
somewhat  obscured  by  the  mode  in  which  the  charge  was 
made.  An  accident,  even  though  it  be  the  result  of  that  loss 
of  perception  produced  by  drink,  cannot  fairly  be  called  the 
product  of  intent.  But  if  the  intent  in  fact  exists,  the  other 
tact,  that  the  man  was  maudlin  from  drink,  and  could  have 
no  very  intelligent  conception  of  his  surroundings,  does  not 
help  the  case ;  since  the  drunkenness  is  his  own  act,  and 
society  would  be  in  great  danger  if  one  could  escape  the  con- 
sequences of  his  acts  by  the  plea  of  drunkenness. 

Judgment  reversed. 
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Abel  Johnson,  plaintiff  in  error,  vs,  Yoemans  &  Steick- 

LAKD,  defendants  in  error. 

When,  after  a  trial  on  a  possessory- warrant  and  a  jadgment,  the  Court 
delivered  the  property  to  the  snceessfbl  party ,  on  his  giving  the  bood 
andsecnrityy  as  required  by  section  8959  of  the  Code,  and  the  case  vas 
carried  afterwards  to  the  Superior  Court  by  certiorari^  and  the  jadg- 
ment  reversed,  but  before  the  reversal,  the  party  receiving  the  propeitr 
has  sold  the  same  and  cannot  produce  it,  it  is  error  in  the  Court  to  Bt- 
tach  him  for  contempt,  in  failing  to  obey  its  order  to  redeUrer  ihe 
property. 

Contempt.  Possessory-Warrant.  Supercedecu.  Before 
Judge  Sessions.  Clinch  Superior  Coart.  October  Term, 
1869. 

On  the  trial  of  a  possessory-warrant  for  certain  cattle,  be- 
tween Yoemans  &  Strickland  and  Johnson,  in  the  Countj- 
Court,  the  cattle  were  given  to  Johnson's  possession,  upon 
his  giving  bond  as  required  by  the  statute.  Yoemans  i 
Strickland  then  sued  out  a  certiorari.  Pending  this  certiorun 
in  the  Superior  Court,  Johnson  sold  the  cattle.  The  judg- 
ment of  the  County-Court  Judge  was  reversed,  and  the  cattle 
were  ordered  back  to  the  possession  of  Yoemans  &  Strick- 
land. Johnson  failed  to  deliver  them  and  thereupon  a  rale 
issued,  calling  on  him  to  show  cause  why  he  should  not  be 
attached  for  contempt  for  said  non-delivery.  He  answered 
the  facts  aforesaid,  said  it  was  out  of  his  power  to  restore  tiie 
cattle,  that  his  sale  was  bcma  fide,  without  any  intention  of 
committing  a  contempt,  and  that  the  remedy  was  on  said 
bond,  or  otherwise  than  by  this  rule.  This  answer  was  un- 
contradicted, but  the  Court  ordered  him  to  be  imprisoned 
till  he  delivered  the  cattle.     That  is  assigned  as  error. 

J.  L.  Seward,  A.  P.  Wright,  by  Lochrane  &  Clark, 
for  plaintiff  in  error,  cited :  Constitution  of  Georgia,  section 
17,  and  Code,  sec.  236,  par.  5.  The  Superior  Court  Jndgc 
had  no  power  greater  than  the  County-Court  Judge  had,  and 
his  is  limited  :  Code,  sections  3959,  3960,  3961. 

No  appearance  for  defendants. 
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McCay,  J. 

We  are  clear^  that  the  failure  of  Johnson  to  obey  the  order 
of  the  Court,  in  this  case,  was  not  a  contempt.  His  answer  is 
not  disputed,  and  by  it  he  shows  that  it  is  impossible  for  him 
to  obey.  Clearly,  the  Court,  in  this  proceeding,  has  no 
other  power  but  to  enforce,  if  possible,  the  delivery  of  the 
property.  It  cannot,  in  this  way,  deliver  to  the  proper  ownr 
ers  the  value  of  it.  It  sits  as  a  Court,  under  the  possessory- 
warrant  law,  and  as  the  successor  of  the  County-Court. 

Johnson,  by  his  answer,  shows  that  it  is  out  of  his  power  to 
deliver  the  property.  Is  a  man  in  contempt  for  failing  to 
obey  an  order  of  the  Court  which  it  is  admitted  be  can  not 
ol)ey  ?  At  the  time  he  disposed  of  the  property  there  was 
no  order  requiring  him  not  to  do  so,  and  it  is  not,  therefore, 
proper  to  punish  him  for  contempt  in  selling  it,  and  it  is  just 
as  improper  to  punish  him  for  contempt,  for  not  obeying  the 
order  now  that  it  is  impossible  for  him  to  do  so. 

For  myself,  I  am  of  opinion,  that  after  the  property  was 
turned  over  to  Johnson,  on  his  giving  the  bond  required  by 
txhe  statute,  there  could  be  no  supersedeas  of  the  judgment. 
It  is  idle  to  talk  about  superseding  a  judgment  that  has 
Ixen  performed^  and  when  the  property  was,  in  pursuance  of 
the  judgment,  turned  over  to  Johnson,  on  his  giving  the 
U>nd  required  by  the  statute,  the  judgment  was  performed. 
If,  subsequently  to  this,  a  certiorari  was  sued  out,  and  the 
judgment  was  reversed,  it  was  not  in  the  power  of  the  Court 
to  order  the  property  back  by  such  a  proceeding  as  this. 

Why  18  not  this  just  such  a  case  as  one  in  which  a  money 
judgment  is  had,  and  the  money  collected  under  it,  and  sub- 
sequently the  judgment  is  reversed  on  certiorari?  Can  the 
magistrate,  in  such  a  case,  order  the  money  paid  back,  and 
puaish  the  party  for  contempt^  if  he  &ils?  Clearly  not. 
And  so  I  think  in  this  case. 

Having  permitted  the  judgment  to  be  performed,  before 
he  sued  out  his  certiorari^  Yoemans  is  left,  on  the  reversal  of 
the  judgment,  to  the  ordinary  remedies.    He  can  proceed 
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against  Johnson;  as  though  such  judgment  had  never  beai 
bad,  but  he  cannot  punish  him  for  having  obeyed  it  whik 
it  was  unreversed. 
Judgment  reversed. 


JuUA  A.  Mitchell,  administratrix^  et  ai.y  plaintiffs  in  »- 
ror,  vs.  The  Mayob  and  CJouncil  of  Bbunswick,  de- 
fendant in  error. 

la  an  affidavit  filed  to  prevent  the  award  of  arbitrators,  which  has,  br 
order  of  the  Court,  been  entered  upon  its  minutes,  from  beooming  tk 
final  judgment  of  the  Court  in  the  cause,  it  is  not  sufficient  to  stste  in 
general  terms  that  the  award  is  the  result  of  accident,  mistake  or  frsod* 
or  is  generally  illegal,  the  affidavit  must  state  such  facts  of  fraud,  acci- 
dent or  mistake,  or  designate  snch  illegality,  as  that  the  Court  maj£«« 
that  the  mistake,  etc.,  did,  if  the  statement  be  true,  occur,  and  that  ii 
was  material  to  the  issue. 

The  affidavit  must  be  such  as  that,  if  the  other  party  should  not  deny  it 
the  Court  can  intelligently  pronounce  that  the  award  was  the  resolt  of 
the  fraud,  accident,  mistake  or  illegality  charged,  or  no  issue  can  be 
formed  upon  it,  and  no  judgment  of  the  Court  can  be  rendered  secdng 
it  aside.  (McCat,  J.,  dissents,  not  from  the  opinion,  but  from  th^ 
grounds  of  the  judgment,  upon  the  ground  that  the  defect  in  pleading 
was  waived,  and  this  Court,  ex  suo  mero  motu^  could  not  insist  upoa 
such  defect) 

Pleading.  Award.  Before  Judge  Sessions,  Gljun  Sape 
rior  Court.    November  Term,  1869. 

For  the  facts  of  this  case,  so  far  as  necessary  to  understand 
the  opinion,  see  the  opinion. 

By  the  Court — Browx,  C.  J.,  delivering  the  opinion. 

In  this  case,  the  award,  which  was  for  the  defendants,  was 
by  order  of  Court  entered  upon  its  minutes.  And  an  affi- 
davit was  filed  by  the  plaintiflb  to  set  it  aside,  because, 
they  ^'  say,  that  the  award  which  is  returned  in  the  above 
stated  case,  is  illegal  in  this,  that  as  deponents  are  informed 
and  believe,  the  said  award  is  contrary  to  law  and  the  evi- 
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deDce  in  the  case.''  Upon  this  affidavit  the  defendant  joined 
issue.  And  the  whole  evidence  given  in  before  the  arbitra- 
tors was  submitted  to  the  jury,  and  the  Court  was  asked  to 
give  certain  charges,  which  were  refused.  The  jury  found  a 
verdict  sustaining  the  award,  and  upon  this  error  is  assigned. 

We  hold,  that  this  whole  proceeding,  after  the  award  was 
entered  upon  the  minutes,  was  irregular  and  illegal.  Arbitra- 
ment and  award  are  favored  by  law,  and  an  award  will  not 
be  set  aside,  unless  the  law  providing  how  it  may  be  attacked, 
is  strictly  complied  with.  In  Shaifer  &  Co.,  vs.  Baker  & 
CagweUf  38  Georgia,  135,  we  laid  down  the  rule,  that  it  is  not 
sufficient  to  state  in  general  terms  that  the  award  is  the  re- 
salt  of  accident,  mistake  or  fraud,  OT  is  ffeneraUy  illegal ;  the 
affidavit  must  state  such  facts  of  fraud,  accident  or  mistake, 
or  designate  such  illegality,  that  the  Court  may  see  that  a  mis- 
take, et€.,  did,  if  the  statement  be  true,  occur,  and  that  it  was 
material  to  the  issue.  And  it  is  there  said  '*  it  is  plain  that 
it  was  the  intent  of  the  Legislature  to  provide  for  some  more 
precise  issue  than  a  mere  general  charge  of  fraud,  accident, 
mistake  or  illegality.'^  And  my  brother  McCay  adds  the 
foliowiug  language  in  delivering  the  opinion  : 

^'  How  can  it  appear  that  the  award  is  the  resvU  of  the 
mistake,  unless  the  facts  are  set  forth?  There  may  have  been 
a  mistake,  which  was  altogether  immaterial,  and  the  same  of 
an  accident  or  a  fraud.  Nothing  is  better  settled  than  that 
Courts  will  not  undertake  to  investigate  mere  general  state- 
ments of  this  character.  There  must  be  a  statement  of  facts, 
a  setting  forth  of  the  circumstances,  so  that  the  Court  can 
say,  that  if  the  facts  are  true,  the  mistake  did  occur  and  was 
material.  The  affidavit  must  be  such  as  that,  if  the  other 
party  should  not  deny  it,  the  Court  can  intelligently  pro- 
nounce that  the  award  was  the  result  of  the  fraud,  accident 
or  mistake  charged.  Men  differ  so  much  about  such  things,  that 
there  is  hardly  a  case  in  which  the  losing  party  would  not  be 
ready  to  make  such  general  statements.  An  award  is  the 
judgment  of  men  chosen  by  the  parties,  and  their  judgment 
ought  not,  except  for  good  reasons,  to  fail  to  be  final.  The 
law  favofs  arbitrations,  and  to  allow  the  judgment  to  be  ar« 
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rested  and  the  matter  reinvestigated  by  a  jury,  on  such 
loose  charges  would  be  to  fritter  away  the  arbitration  law  en- 
tirely." We  fully  endorse  and  re-affirm  this  language.  There 
must  be  such  a  *'  statement  of  facts,"  such  a  setting  forth  of 
''circumstances/'  that  the  Court  can  say,  if  the  facts  set  forth 
are  true,  the  mistake  did  oocur,  or  the  illegality  did  exist. 
The  affidavit  must  be  such,  that  if  the  other  party  shoold 
not  deny  the  statement  made,  the  Court  can  intelligently  pro- 
nounce that  the  award,  if  attacked  for  illegality,  was  illegal. 

Now,  if  the  other  party,  the  Mayor  and  Council,  in  this 
case,  had  not  denied  the  statement  made  in  this  affidavit  of 
the  plaintiffs,  could  the  Court  below,  or  this  Court,  intelli- 
gently pronounce  upon  the  legality  or  illegality  of  the  award, 
by  an  inspection  of  the  affidavit?  Clearly  not.  Not  a  single 
fdct  or  circumstance  is  set  forth,  which  even  remotely  tend^ 
to  establish  the  illegality  of  the  award.  If  so,  what  fact? 
What  circumstance?  Then  the  rule  so  clearly  laid  down  bv 
this  Court,  in  the  case  referred  to,  and  substantially  re-affirmed 
in  the  case  o{  Sharp  and  Brown  vs.  Loyless,  decided  at  last 
December  Term;  and  iny  Jones  vs.  Pane  decided  at  this 
term,  has  not  been  complied  with  in  this  case.  In  CM  n. 
Morris,  also  decided  at  this  term,  we  held  that :  '^  In  an  is- 
sue formed  upon  an  allegation,  that  an  award  of  arbitrators 
was  made  under  a  mistake  of  the  arbitrators,  the  general 
merits  of  the  controversy  are  not  in  issue,  and  it  falls  upon  the 
party  attacking  the  award  to  show  the  fact  of  the  mistake; 
and  it  is  not  enough  to  show  that  the  weight  of  the  testimaoy 
is  against  the  award,  and  from  thence  infer  a  mistake." 

In  view  of  these  repeated  and  well  considered  decisions  of 
this  Court,  we  hold  that  no  such  ^'suggestion  of  illegality^' 
was  made  on  oath  by  the  plaintiffs  as  authorized  an  issue  to 
be  formed,  or  any  further  proceedings  to  be  had  in  theCoart 
below  to  set  aside  the  award ;  and  that  the  trial  had,  bv 
which  the  "general  merits  of  the  controversy '*  were  per- 
mitted by  the  Court  to  be  gone  into  upon  a  general  averment 
of  illegality,  was  unauthorized  and  illegal.  Section  4183  of 
the  Code  provides,  that  the  award,  when  entered  on  the 
minutes  of  the  Court,  shall  have  all  the  force  and  effect  of 
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a  judgment  or  decree  of  said  Court,  and  may  be  enforced  in 
the  same  manner,  at  any  time,  afler  the  adjournment  of  said 
Coorl,  and  shall  be  final  and  conclusive  between  the  parties^ 
as  to  all  matters  submitted  to  the  arbitrators,  unless  objection 
should  be  pleaded  to  the  same,  a«  is  provided  in  the  next  sec- 
tion. The  next  section  provides  how  the  objection  is  to  be 
filed,  and  is  the  one  upon  which  the  rulings  above  quoted 
were  made.  If  then,  ^'  the  objections  should  not  be  pleaded 
as  required  by  section  4184,"  the  Court  has  no  right  to  hear 
any  issue  formed  upon  it.  But  the  award  which  is  declared 
to  be  a  judgment,  final  and  conclusive,  between  the  parties, 
stands  in  full  force.  It  must  be  attacked  in  the  manner  pre- 
scribed by  the  statute,  or  it  can  not  be  done  at  all.  And 
when  so  attacked,  the  case  is  not  submitted  to  the  jury,  as 
was  done  on  the  trial  allowed  by  the  Court  in  this  case,  up- 
on its  original  merits,  but  the  issue,  as  formed  by  the  parties, 
is  alone  submitted.  If  the  award  is  attacked  for  illegality, 
the  "  facts  "  or  "  circumstances  "  which  show  in  what  the  il- 
l^lity  consists,  must  be  distinctly  stated,  and  the  Court 
should  confine  the  jury,  on  the  trial,  to  the  issue  formed  up- 
on  that  statement ;  and  it  should  not  permit  the  case  to  be 
reheard  upon  its  merits,  upon  a  general  charge  of  illegality. 
As  that  was  done  in  this  case,  and  as  the  whole  proceeding 
was  irr^ular  and  illegal,  we  hold  the  award  to  be  of  full 
force,  as  a  conclusive  judgment  between  the  parties,  no  mat- 
ter whether  the  charges  given  by  the  Court  to  the  jury  were 
correct  or  not.  As  the  Court  had  no  legal  issue  on  trial,  no 
charge  that  he  could  give  the  jury  could  affect  the  validity  of 
the  award  to  which  no  legal  objection  had  been  made. 

It  is  time  the  people  and  the  profession  should  under- 
stand that  a  submission  of  their  rights  to  arbitration  means 
something,  that  an  award  is  not  like  the  verdict  of  a  petit 
jury,  under  our  old  system — the  subject  matter  of  an  appeal, 
at  the  option  of  either  party;  but  that  it  is  a  final  judgment 
between  the  parties,  unless  objections  are  filed  as  provided  in 
the  statute.  This  Court  has  no  jurisdiction  to  review  a  deci- 
sion made  by  arbitrators.  Our  jurisdiction  is  confined  to  er- 
rors committed,  or  alleged  to  have  been  committed,  by  the 
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Superior  or  certain  City  Courts.  Till  the  award  of  the  arbi- 
trators has  been  legally  reviewed  in  the  Superior  Court,  we 
have  no  power  over  it.  As  the  jury,  on  the  trial  below,  foanJ 
in  favor  of  the  award,  though  the  trial  was  irregular  and  on- 
authorized,  we  affirm  the  judgment.  Or  rather,  we  hold  the 
award,  which  was  legally  entered  upon  the  minutes,  to  be 
the  final  judgment  of  the  Court  between  these  parties. 
Judgment  affirmed. 

Warner,  J.,  concurred. 

McCay,  J.,  dissenting. 

Whilst  I  concur  in  the  principles  of  law  announced  by  the 
Court,  in  the  decision  of  this  case,  I  am  not  content  with 
their  application  of  those  principles  in  this  ease. 

At  the  term  of  the  Court  to  which  the  award  was  returned, 
the  plaintiff  in  error  appeared  and  filed  his  objection  under 
oath,  as  required  by  the  statute,  setting  up  that  the  awaid 
was  illegal,  because,  as  the  objection  says,  it  was  contraiy  to 
law,  and  contrary  to  evidence.  This  objection  the  defendait 
in  error  denied  ;  issue  was  thereupon  joined,  and  the  parties 
went  to  trial  as  the  statute  provides  on  that  issue,  to-wit : 
that  the  award  was  contrary  to  law,  and  contrary  to  evidence. 
The  whole  evidence  produced  before  the  arbitrators  was  read 
to  the  jury,  and  the  jury,  under  the  charge  of  the  Court  as 
to  the  law,  sustained  the  award  ;  that  is,  found  it  wae  not  con- 
trary to  the  law  and  the  evidence.  All  this  was  strictly  in 
conformity  to  the  Code.  Everything  was  done  exactly  as 
the  law  requires,  with  one  exception — ^the  specifications,  the 
objections  made  to  the  award,  were  not  under  the  rales  of 
law,  sufficiently  specific;  they  ought  to  have  pointed  oct 
why  it  was  contrary  to  law ;  they  ought  to  have  set  out  the 
evidence,  so  that  the  Court  might,  if  the  other  side  did  not 
dispute  the  facts,  see  that  the  award  was  in  truth  illegal 

But  is  not  this  neglect  plainly  mere  matter  of  pleading? 
Was  it  not  the  duty  of  the  other  side  to  demur?  If  they  saw 
fit  to  waive  this  requirement  of  the  law  and  join  issue  on  the 
affidavit  as  it  stood,  did  they  not  have  a  right  so  to  do  ?  They 
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did  not  demur  but  joined  issue,  went  to  trial,  and  having  a 
verdict  in  their  favor  are  satisfied.  They  made  no  point,  on 
the  sufficiency  of  this  objection  before  the  Court  below, 
at  all;  they  make  none  here;  they  waived  their  right 
to  do  this  below  and  they  waive  it  here.  After  tlie  argu- 
ment had  commenced,  this  Court,  of  its  own  motion,  perceiv- 
ing this  defect  in  the  pleadings,  announced  that  it  did  not 
wish  to  hear  arguments  upon  the  merits  of  the  case,  as  it 
would  affirm  the  judgment,  on  the  ground  that  the  award 
had  never  been  legally  attacked,  and  the  whole  trial  was 
therefore  illegal. 

I  am  not  prepared  to  say  that  the  judgment  of  the  Court 
below  ought  not  to  be  affirmed.  I  am  inclined  to  think  it 
ought,  on  the  merits,  but  the  parties  have  not  been  heard  on 
the  question,  and  I  do  not  feel  free  to  decide  the  case  with- 
out a  hearing. 

I  cannot  assent  to  the  judgment  of  affirmance,  on  the 
ground  taken  by  the  majority  of  the  Court.  I  do  not  think 
this  Court  has  any  jurisdiction  over  any  matter  which  occurs 
io  the  Court  below,  upon  which  the  Judge  has  made  no  de- 
cislou. 

I  admit  this  attack  upon  the  award  was  demurable.  But 
no  demurrer  was  made,  and  the  Judge  below  has  not  either 
expressly  or  by  implication  decided  this  attack  upon  the 
award  to  be  good  or  bad.  By  joining  issue,  the  plaintifis  in 
error  waived  the  objection,  and  by  not  making  the  point,  they 
waive  it  here.  Is  this  Court  to  step  in,  overlook  all  the 
pleadings  in  a  case,  and  without  any  complaint  made  by  either 
party,  right  up  the  pleadings,  make  them  conform  to  proper 
rule8,  and  refuse  to  hear  a  case  for  informality  in  the  plead- 
ings in  the  Court  below  ?  Has  not  a  party  a  right  to  waive 
defects  in  hia  adversary's  pleadings  ?  Because  the  law  says 
that  no  note  or  bill  shall  be  denied  unless  under  oath,  will 
this  Court  deny  to  the  plaintiff  the  right,  if  he  so  chooses,  to 
join  issue  and  go  to  trial  on  a  plea  of  non  est/actum,  though 
not  under  oath  ?  If  a  bill  in  equity,  plea  or  declaration  be 
defective^  has  not  the  other  side  a  right  to  waive  the  defect 
and  go  to  trial  ?  And  is  this  Court  to  declare  that  such 
waivers  shall  not  be  made  ? 
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The  aucceasful  party  in  this  award  might  have  waived  tlte 
vhole  award  if  he  pleased.  He  might  have  admitted  before 
the  Court  that  it  was  illegal  and  void.  Cannot  he  oonseot 
that  it  may  be  attacked  without  the  formalities  required  b^ 
law.  Id  my  Judgment  this  is  making  the  rules  of  pleadinf 
of  entirely  too  much  importance.  If  one  were  tried  for  hia 
life  on  a  defective  indictment  and  convicted,  and  a  new  trial 
was  moved  for,  because  the  jury  found  contrary  to  ecirUntt. 
and  overruled,  and  the  case  was  brought  to  this  Court  for  re- 
view, would  this  Court  go  behind  the  Judgment  and  it^lf 
make  a  demurrer  to  the  indictment,  or  even  a  motion  in  ar- 
rest of  Judgment?  Surely  not.  Ought  that  to  be  doneij 
sustain  an  award,  which  would  not  be  done  to  save  life? 

For  these  reasons,  I  dissent  from  the  direction  themajoriK' 
of  the  Court  has  given  to  this  case,  although  I  do  not  dis- 
sent from  the  principles  announced  as  the  decision  of  tb( 
Court. 


Uhbanus  Dabt  H  oL,  plaintiSa  in  error,  vs.  F.  H.  Objie 
et  al;  defendants  in  error. 

A  bill  wu  Gled  b;  the  compUiii«ntg,  allegiDg  thai  tlie?   wera  tlie  an- 
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Etrained  from  selling  or  taking  possession  of  any  of  the  lots  of  com- 
plainants, and  that  they  may  be  decreed  to  bring  into  Court  the  alleged 
fraadulent  grants,  and  that  the  same  may  be  cancelled  and  decreed  to 
be  null  and  void.  To  this  bill  the  defendants  demurred,  first,  because 
the  bill  was  multiftfious.  Second,  because  there  was  no  equity  in 
the  bill  which  entitles  the  complainants  to  the  relief  prayed  for,  and  they 
hare  an  adequate  remedy  at  common  law.  The  Court  below  over- 
niled  the  demurrer  which  is  excepted  to  here : 

Held,  That  as  the  complainants  derive  their  title  to  the  lots  from  the 
same  common  source,  that  the  bill  is  not  multifarious : 

Held,  (dsOf  That  a  Court  of  Equity  will  entertain  jurisdiction  when  the 
remedy  in  the  Common  Law  Courts  is  not  as  complete  or  effectual,  as  it 
would  be  in  a  Court  of  Equity,  and  that  according  to  the  allegations  «^ 

in  the  complainants*  bill,  the  Court  had  jurisdiction  to  remove  the  ^ ' 

cloud  cast  over  the  complainants'  title  by  decreeing  that  the  alleged 
fraudulent  grants  should  be  delivered  up  and  cancelled,  as  well  as  to 
prevent  a  multiplicity  of  suits  growing  out  of  titles  to  lots  held  under 
them  in  the  city  of  Brunswick : 

fleldj  further,  That  in  a  controversy  between  individual  persons,  a 
grant  from  the  State  may  be  impeached  before  the  Courts  for  fraud,  and 
when  the  same  is  void  upon  its  face,  or  issued  without  authority  of  law, 
^»r  against  a  prohibition  in  a  statute,  or  for  property  to  which  the  State 
has  no  title  without  making  the  State  a  party  to  the  suit,  the  general 
demurrer  to  the  complainants'  bill  for  want  of  equity  was  properly  over, 
ruled  by  the  court  below. 

Equity.  Multifariousness,  etc.  Before  Judge  Sessions. 
ilynn  Superior  Court.     November  Term,  1869. 

Francis  H.  Orme,  of  the  County  of  Fulton,  and  Seaborn 
I  Benning,  administrator  of  Seaborn  Jones,  deceased,  of  the 
ounty  of  Muscogee,  averred  as  follows: 

About  the  year  1733,  the  city  of  Brunswick  was  founded 
ly  Gen.  Oglethorpe,  acting  for  the  King  of  Great  Britain. 
The  site  was  selected,  a  plan  of  streets,  squares  and  bound- 
ries  was  adopted,  and  by  that  plan  the  site  was  surveyed, 
larked  out  and  dedicated  to  the  public  for  a  city.  But  none 
t'  the  ground  was  cleared  up,  nor  were  any  improvements 
i3de,  except  perhaps  by  one  or  two  persons.  The  site  re- 
iained  in  this  condition  for  many  years.  In  1771,  the  lines 
tid  marks  having  become  much  obliterated,  and  the  settle- 
ment not  having  much  increased,  the  British  Parliament 
r<lcreJ  a  resurvey  according  to  the  original  plan.    At  the 

You  XLi— 25. 
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same  time  the  King  began  to  grant  lots  on  liberal  terms  to 
purchasers.  Thus  stimulated,  the  city  commenced  growing 
and  many  persons  obtained  grants  from  the  Crown. 

In  1776  came  the  revolutionary  war,  irhich  arrested  the 
growth  of  the  city.  Afterwards  the  State  repeatedly  pas?eJ 
laws  for  its  benefit  and  advancement —  one  in  1787,  to  make 
it  a  port  of  entry  on  a  footing  with  Augusta  and  Savannah; 
one  in  ]»788,  appointing  commissioners  for  it  and  ordering  it 
to  j;>e  resurveyed  and  laid  out  according  to  the  original 
plan;  and  in  1796,  one  similar  but  more  extensive. 

This  last  Act  appointed  George  Purvis  and  others  com- 
missioners of  Brunswick,  with  power  to  lay  out  "the  town  of 
Brunswick"  "as  nearly  as  possible  to  the  original  plan 
thereof,  and  cause  the  streets  of  the  same  to  be  opened  and 
the  lots  plainly  marked  or  staked  off."  The  Act  farther 
says,  "  that  the  commissioners  shall  immediately  after  the 
said  town  shall  be  so  laid  off,  advertise  the  same  in  somt 
public  gazette  of  this  State  for  nine  months,  giving  notice  to 
all  holders  or  owners  of  lots  "  "  to  make  a  return  thereof  to 
said  commissioners,  specifying  the  number  of  lots  so  held  cr 
claimed  by  him,  her  or  them,"  and  requiring  from  each  the 
payment  of  one  dollar  towards  defraying  the  expenses  to 
"accrue  in  laying  out  and  ascertaining  the  same,"  and  de- 
claring "  that  all  lots  that  shall  not  be  returned  to  said  com- 
missioners within  nine  months  as  aforesaid,  shall  be  by  them 
advertised  for  sale  —  giving  six  months  notice  thereof  in  the 
public  gazettes  of  said  State,"  and  imposing  a  fine  of  $50) 
on  any  person  who  "  may  attempt  to  run  up  "  ^any  part  oi 
the  said  town  of  Brunswick.  '* 

This  Act  the  commissioners  executed.  They  caused  George 
Purvis,  one  o£  their  number,  to  resurvey  the  town  and  mark 
the  streets  and  lots.  The  streets,  however,  were  not  opened 
except  to  a  limited  extent.  Purvis  made  a  map  of  tbeto\rn 
and  returned  it  to  the  Surveyor  General.  This  map  is  the 
true  and  correct  map  of  Brunswick.  Many  persons  failing 
to  return  their  lots  to  the  commissioners  and  pay  the  assess- 
ment of  one  dollar,  those  lots  were  by  the  commissioners  ad* 
vertised  and  sold  according  to  the  Act. 
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Many  lots  had  been  granted  by  the  King  before  the 
revelation  —  many  by  the  State  after  the  revolution.  Both 
kinds  amoanted  in  kll  to  aboat»432  out  of  656,  the  whole 
Dumber  in  Brunswick.  The  remainder  were  sold  under  the 
Act. 

Thus,  before  the  year  1800,  all  the  lots  in  Brunswick  had 
by  grant  or  sale  passed  from  the  King  and  State  into  private 
hands.  Still  Brunswick  would  not  grow.  In  1800  the  area 
of  its  settlement  was  only  a  few  lots  on  Turtle  river  in  the 
northwestern  part  of  the  site.  About  that  time  most  of  the 
lot  owners^  seem  to  have  despaired  of  the  fortunes  of  Bruns- 
wick, as  a  city.  They  sold  or  forever  abandoned  their  un- 
settled lots,  to  be  cleared  up  and  converted  into  fields  for 
agricultural  purposes.  Accordingly,  in  four  or  five  years, 
all  outside  of  the  little  settlement  on  Turtle  river  was  cleared, 
fenced  and  put  in  cultivation  by  three  or  four  persons.  In 
this  condition,  passing  from  hand  to  hand  as  agricultural  \ 
land,  it  remained  until  by  an  Act  of  the  Legislature  the 
streets  were  partially  opened  in  1834.  Afterwards  the  fields 
and  opened  streets  and  squares,  for  the  most  part,  gradually 
grew  up  in  woods,  and  the  city  assumed  its  present  condition. 

In  1826  the  fields  outside  of  the  little  settlement  on  Turtle 
river  were  occupied  and  cultivated  by  three  or  four  persons ; 
those  on  the  east  and  northeast  by  James  C.  Maugham  and 
Robert  Hazlehurst;  those  next  to  Mangham  on  the  south, 
l)y  James  A.  D.  Lawrence ;  and  the  remainder  south  of 
liawrence  and  extending  to  Turtle  river,  by  Mary  and  Robert 
Piles.  These  occupants,  or  their  predecessors  and  privies, 
iiad,  without  interruption  in  the  occupancy,  thus  held  and 
used  these  fields  from  about  the  year  1800.  In  1826,  they 
all,  except  Robert  Hazlehurst,  sold  and  conveyed  their  fields 
to  Moses  Eastman.  He  then  immediately  succeeded  to  the 
use  and  occupation,  which  they  had  had.  Soon  afterwards 
he  sold  and  conveyed  an  undivided  interest  in  the  lands  to 
Si.'abom  Jones  and  Sheldon  C.  Dunning,  who  with  him  con- 
tinued the  use  and  occupation  until  their  several  deaths, 
many  years  afterwards,  he  dying  in  1850,  Dunning  in  1858 
and  Jones  in  1864.  The  particulars  of  Eastman's  purchases 
and  of  the  subsequent  title  are  as  follows : 
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On  or  about  the  19th  of  August^  1826|  James  C.  Mangbam 
8oId  and  by  deed  conveyed  to  Moses  Eastman  a  parcel  of  land 
in  the  town  of  Brunswick^  containing  fifty  acres,  more  or  less, 
bounded    *     *     *     *     *^ 

Urbanns  Dart,  one  of  the  defendants,  was  a  witness  to  the 
deed|  which  was  recorded  in  the  Clerk's  office  of  the  Superior 
Court  of  Glynn  county ,  on  the  5th  of  November,  1827.  The 
npper  part  of  this  parcel  of  land  was  cleared,  fenced  and  cul- 
tivated in  1806  or  1807  by  Mrs.  Payne.  She  kept  it  fenced 
and  cultivated  for  a  few  years,  and  then  sold  it  to  Patrick  Gib- 
son, who  kept  it  fenced  and  cultivated  for  several  years,  aod 
then  sold  it  to  Robert  and  Mary  Piles,  who  kept  it  fenced  and 
cultivated  for  several  ye|^,  and  then  sold  it  to  J.  C.  Mangham, 
who  kept  it  fenced  anocultivated  until  he  sold  it  and  the  lower 
part  to  M.  Eastman.  The  lower  part  of  this  parcel  of  laud  was 
cleared,  fenced  and  cultivated  by  Ann  C.  McKenzie  prior  to 
1807.  She  continued  to  keep  it  fenced  and  cultivated  until 
it  passed  to  James  C.  Mangham,  by  her  marriage  with  him, 
when  he  continued  to  keep  it  fenced  and  cultivated  for  more 
than  seven  years.  In  1834,  when  the  streets  were  parUallj 
opened,  he  ceased  to  cultivate  such  of  the  ground  as  became 
streets,  retaining  possession  of  the  remainder  and  cultivating 
some  of  it,  by  himself  or  his  tenants. 

On  or  about  the  27th  of  June,  1836,  Eastman  conveyed 
by  deed  to  Sheldon  C.  Dunning  two  undivided  third  parts  of 
the  fifty  acres.  Thenceforth  they  held  it  in  common  and  by 
themselves  or  their  tenants  kept  parts  of  it  enclosed  and  cul- 
tivated until  the  death  of  Eastman,  in  1850,  when  Dnnniog 
and  Mrs.  Eastman,  the  administratrix  and  only  heir  of  East- 
man, continued  the  same  use  and  occupation  until  his  death, 
in  1858. 

On  his  death  his  heirs  succeeded  to  his  interest,  and  one  of 
them,  H.  D.  Weed,  became  his  administrator.  Between  him 
and  Mrs.  Eastman  a  division  or  partition  of  the  lots,  sup- 
posed to  be  contained  in  the  fifty  acres,  was  made. 

Soon  afterwards,  Francis  H.  Orme,  purchased  from  her  all 
of  her  interest,  and  about  the  same  time  he  purchased  from 
the  heirs  of  Sheldon  C.  Dunning  all  their  interest 
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Oa  or  about  the  fifth  day  of  August^  1826^  the  parcel  of 
land  in  Brunswick,  containing  thirty  acres,  more  or  less, 
bounded  as  follows  ;****. 

This  parcel  of  thirty  acres,  about  the  year  1804  or  1805, 
was  cleared  by  Benjamin  Hart,  one  of  the  grantees  of  bay 
lot  number  forty-four,  in  or  near  said  parcel ;  or  by  Ann  Mc- 
Leod,  who  about  that  ^jm^  purchased  the  same  from  Hart, 
and  received  his  deed  for  it.  She,  after  cultivating  it  for  two 
or  three  years,  sold  and  conveyed  it  to  Dr.  Geo.  Dupree,  who 
cultivated  it  for  two  years,  and  then  sold  and  conveyed  it  to 
Patrick  Gibson,  who  cultivated  it  for  two  years  and  then  sold 
and  conveyed  it  to  Robert  and  Mary  Piles.  Two  or  three 
years  afterwards  they  sold  and  conveyed  one-half  of  it  to  Dr. 
Geo.  Dupree — having  continued  the  cultivation  of  the  whole 
of  it  up  to  that  time,  and  continuing  still  to  cultivate  the  un- 
sold one-half.  This  half  thev  continued  to  cultivate  for 
about  two  years,  when  they  sold  and  conveyed  it  to  Dr. 

Dupree.     He  cultivated  the  whole  until  on  or  about  the 

day  of  1825,  when  he  sold  and  conveyed  it,  and  half 

the  crop  then  on  it,  and  an  old  house,  to  James  A.  D.  Law- 
rence. Lawrence  sold  and  conveyed  it,  as  aforesaid,  to  East- 
man— having  cultivated  it  up  to  the  sale.  Eastman  then,  by 
himself  or  his  tenants,  continued  the  cultivation  until  about 
the  6th  of  January,  1830,  when  he  sold  and  conveyed  the  un- 
divided half  of  it  to  Seaborn  Jones,  the  intestate  of  Sea- 
born J.  Benning.  They  continued  the  same  use  and  occupa- 
tion until  about  the  middle  of  1834,  when  streets  were  par- 
tially opened  through  it.  After  that  time  they  continued  the 
uBe  and  occupation  of  such  parts  of  it  as  were  not  streets  un- 
till  the  year  183...,  when  Eastman  sold  his  interest  to  S.  C, 
Dunning.  Afterwards  Jones  and  Dunning  continued  the 
use  and  occupation  until  Dunning's  death,  in  1858.  Soon 
ailer  his  death,  Orme,  in  the  manner  aforesaid,  bought  his 
interest  from  hitf  heirs. 

On  or  about  the  4th  day  of  August,  1826,  Mary  Piles, 
widow  of  John  Piles,  and  Robert  S.  Piles,  by  deed  sold  and 
conveyed  to  Moses  Eastman  all  those  town  lots  or  parcels  of 
land  in  the  town  of  Brunswick^  containing  sixty-four  acres, 
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more  or  lees;  "  which  said  lots/'  the  deed  states,  ^'wereorig- 
'inally  cleared  by  Patrick  Gibson,  and  by  him  *  »  » 
conveyed  to  the  said  parties  of  the  first  part,  and  which  have 
since  been  in  the  cultivation  and  occupancy  of  them  "  and 
their  tenants/' 

This  parcel  of  land  is  more  particularly  described  in  an 
agreement  for  the  temporary  continued  occupancy  of  said 
parcel,  and  of  Bay  lot  No,  44,  made  by  the  parties  contempo- 
raneously with  this  deed,  as  follows  :  ''  That  the  oonvevaoce 
of  the  lots  in  quit-claim  means  the  whole  interest  of  the  Piles 
family  therein,  and  which  heretofore,  and  for  these  manj 
years,  they  have  held  and  possessed,  part  of  which  wascleared 
by  Abrams'  agent,  part  by  Gibson,  and  another  part  by  the 
Piles  family,  bounded     ******* 

Of  this  parcel  of  sixty-four  acres,  fifteen  or  twenty  acre 
were  cleared  and  enclosed  prior  to  1800,  probably  by  John 
Piles  or  Mary  Piles;  she  was  in  possession  of  them  in  1807, 
cultivating  them  that  year.  She  and  Robert  Piles  jointlj 
continued  the  possession  and  cultivation  until  the  aocessioo 
of  Eastman  under  their  deed  and  agreement  aforesaid,  in 
1826. 

Twenty  acres  were  cleared  and  fenced  by  Benjamin  Hart, 
the  grantee  of  bay  lot  forty-four,  long  before  the  year  1800, 
This  lot  lay  within  said  enclosure,  and  the  enclosure  was  ad- 
jacent to  his  residence.  In  1809  the  fence  was  repaired  and 
Ann  McLeod  cultivated  the  land  under  a  purchase  from 

Hart.  In  1810  she  sold  out  to Abrams,  who  built  a  hou^ 

on  lot  forty-four,  cleared  up  all  the  rest  of  the  sixty-four  acres 
then  uncleared,  and  cultivated  this  newly  cleared  ground, 
and  the  twenty  acres  acquired  from  Ann  McLeod.  Abrams 
was  acting  mainly  as  agent  for  Patrick  Gibson,  who  the  next 
year,  1811,  joined  him  in  the  possession  and  cultivatioD. 
This  joint  possession  and  cultivation  continued  for  two  or 
three  years,  when  Gibson  bought  out  Abramd,  and  then  sold 
and  conveyed  the  whole  interest  to  Mary  Piles  and  Robert 
Piles.  This  was  in  1812  or  1813.  They  immediately  went 
into  possession  and  continued  possession  and  cultivation  un- 
til they  sold  and  conveyed  to  Eastman^  as  aforesaid,  in  1826. 


ATLANTA,  JUNE  TERM,  1870.  383 

Dart  et  clI.j  vs.  Orme  et  al. 

Eastman,  by  himself  or  his  tenants;  succeeded  to  the  posses- 
Hoa  and  cultivation,  and  contiuucd  the  same  until. about  the 
5th  of  January^  1830,  when  he  by  deed  sold  and  conveyed  to 
Seaborn  Jones  one  undivided  half  of  the  sixty-four  acres,  as 
vrcll  as  of  the  thirty  acres  aforesaid,  and  of  certain  lots  men- 
tioned by  number.  By  another  deed  he  sold  and  conveyed 
to  Sheldon  C.  Dunning,  in  1836,  his  remaining  interest  in 
the  land.  Dunning  died  in  1858,  soou  afterwards,  as  above 
stated ;  bis  heirs  sold  his  interest  to  Orme.  The  use  and  oc- 
:upation  of  the  land  was  kept  up  continuously  under  the  suc- 
cessive titles. 

Of  these  three  parcels  of  land,  the  first,  of  fifty  acres,  was 
known  as  theMangham  land;  the  second,  of  thirty  acres,  as 
the  Lawrence  and  Dupree  land ;  and  the  third,  of  sixty-four 
icres,  as  the  Piles  land.  They  made  one  body,  lying  in  the 
central  and  southern  part  of  Brunswick.  In  1826,  Eastman 
i^utred  all  the  parcels  constituting  the  body.  Subsequently 
l^istman's  interest  passed  into  others,  as  above  stated.  Finally 
it  vested  in  complainants. 

On  or  about  the  6th  of  October,  1772,  George  the  III,  by 
lames  Habersham,  President  of  the  Council  and  Commander- 
a-Chief  in  the  province  of  Georgia,  under  the  great  seal  of 
hat  province,  gave  and  granted  to  Joseph  Habersham,  his 
leirs  and  assigns,  wharf  lot  number  one  fn  the  town  of  Bruns- 
vick.  On  or  about  the  4th  of  August,  1772,  he  in  like  man- 
ler  gave  and  granted  to  the  same  Joseph  Habersham,  his 
leirs  and  assigns,  town  lot  number  one  in  the  same.  town. 
Jn  or  about  the  11th  of  June,  1837,  Robert  Habersham, 
l<jseph  Habersham,  and  Robert  Habersham,  as  administrator 
>f  William  Habersham,  by  deed  reciting  that  they  were  the 
ieirs  of  the  late  Joseph  Habersham,  sold  and  conveyed  in 
ee  simple  to  Moses  Eastman  both  of  the  lots  aforesaid.  They, 
IS  the  deed  reuites,  were,  together  with  said  deceased,  William 
riabersham,  the  heirs  of  the  King's  grantee,  Joseph  Haber- 
ham.  On  or  about  the  13th  day  of  January,  1830,  East- 
nan  by  deed  sold  and  conveyed  in  fee  simple  to  Seaborn 
rones,  one  undivided  half  of  both  of  said  lots,  and  in  183.., 
o  S.  C.  Dunning  the  other  undivided  half. 
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On  or  about  the  4th  of  August,  1772,  George  III,  in  like 
manner,  gave  and  granted  to  John  Habersham,  his  heirs  sod 
assigns  town  lot  number  two,  and  afterwards,  on  or  about  the 
6th  of  October,  1772,  wharf  lot  number  two.  On  or  about 
the  12th  of  March,  1827,  Robert  Habersham  and  Maiy  R 
Habersham,  his  wife,  Joseph  Habersham  and  Susan  D. 
Habersham,  his  wife,  Joseph  C.  Habersham  and  Ann  Ward, 
by  deed  reciting  that  they  were  the  heirs  of  John  Habersham, 
the  elder,  deceased,  (as  they  were,)  sold  and  conveyed  in  fee 
simple  to  Moses  Eastman  both  of  these  lots.  Eastman,  in 
1830,  by  his  same  deed  conveyed  one  undivided  half  of  them 
in  fee  to  Jones.  In  183..  Eastman  conveyed  the  other  half  t) 
Dunning. 

Bay  lot  forty-four  was  granted  about  the  same  timeand  in  the 
same  manner  to  John  Rudolph  and  Benjamin  Hart.  After- 
wards they  sold  and  conveyed  it  in  fee  to  Mary  and  Robert 
S.  Piles,  who  in  1826  sold  and  conveyed  it,  with  warranty  of 
title,  to  Moses  Eastman,  the  consideration  being  $dO(L 
Eastman,  by  his  deed  aforesaid,  in  1830,  sold  and  conveyed 
one  undivided  half  of  it  to  Seaborn  Jones.  In  183....  be  ooo- 
veyed  the  other  half  to  Dunning. 

About  the  same  time  grants  were  issued  for  the  above  loti^, 
namely,  for  bay  lot  number  thirteen  and  water  lot^  nnmber 
thirteen,  to  John  Simpson  and  James  Habersham.  (Simpson 
proved  a  tory  and  Habersham  acquired  the  whole  interest) 

For  water  lot  number  thirty *five,  to  James  Habersham;  for 
bay  lot  number  thirty-five,  to  James  Habersham  and  Jacob 
Weed,  (soon  afterwards  James  Habersham  acquired  Weed*^ 
interest  and  became  the  sole  owner) ;  fur  water  lot  number 
forty-three  to  James  Habersham,  junior,  son  of  said  Jame^ 
Habersham;  for  town  lot  number  eighty-five  to  James 
Habersham ;  and  for  town  lot  number  one  hundred  as'i 
seventy-one,  to  James  Habersham,  senior  and  James  Haber* 
sham,  junior.  Afterwards,  on  or  about  the  1st  of  Novem* 
ber,  1826,  Stephen  Elliott,  by  two  deeds,  sold  and  conveyed 
to  Moses  Eastman  numbers  13,  13,  35,  35,  43,  85  aiii 
one-half  of  number  one  hundred  and  seventy-one.  At  the 
time  of  these  conveyances  Stephen  Elliott,  as  heir  to  the  two 
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HabershamSy  James,  senior  and  James,  junior,  or  as  a  pur* 
chaser,  owned  the  whole  interest  in  all  the  lots,  except  171, 
and  the  half  interest  in  that  lot.  Moses  Eastman,  by  his 
deeds  aforesaid,  conveyed  the  one  undivided  half  of  all  these 
lands  to  Seaborn  Jones,  and  the  other  to  Dunning. 

On  or  about  the  5th  of  July,  1774,  George  the  Third,  by 
his  Captain-general,  Commander-in-chief  and  Governor  of 
the  province  of  Georgia,  Sir  James  Wright,  gave  and  granted 
under  the  great  seal  of  said  province,  (by  two  grants)  to  Noble 
Wimberly  Jones,  his  heirs  and  assigns,  wharf  lot  number  four 
and  bay  lot  number  four  in  Brunswick.  On  or  about  the  6th 
of  October,  1772,  he,  by  his  President  of  the  Council  and 
Commander-in-chief  in  the  province  of  Georgia,  James 
Habersham  gave  and  granted  under  the  great  seal  of  said 
province,  town  lot  number  fifty  (60)  to  Noble  Jones,  Esquire, 
his  heirs  and  assigns.  On  or  about  the  19th  day  of  January, 
1773,  he,  in  like  manner,  gave  and  granted  to  Noble  Jones, 
his  heirs  and  assigns,  wharf  lot  number  fifty  (50.)  On  or  about 
the  6th  October,  1772,  he,  in  like  manner,  gave  and  granted 
to  said  Jones,  his  heirs  and  assigns,  town  lot  number  one 
hundred  (100.)  About  the  same  time  he  granted  to  John 
Jones,  his  heirs  and  assigns,  town  lot  number  fifty-six  (66.) 
Aflerwards,  on  or  about  the  16th  of  April,  1826,  George 
Glenn,  as  administrator  of  Noble  W.  Glenn,  by  deed,  reciting 
that  Noble  W.  Glenn,  at  his  death,  was  entitled  to  the  lots 
aforesaid,  by  purchase,  as  one  of  the  heirs  of  the  late  Dr. 
Noble  W.  Jones,  and  that  he,  George,  as  his.  Noble  W, 
Glenn's  administrator,  had  applied  for  and  obtained  leave 
of  Court  to  sell  the  same  —  sold  and  conveyed  the  lots  afore- 
said to  Moses  Eastman.  This  recital  in  the  deed  was  true, 
and  the  whole  interest  in  said  lots  passed  by  said  deed  into 
Eastman;  and  afterwards  from  Eastman  to  Dunning  by  said 
deed. 

Town  lots  240,   241,  242  were  granted   to  P.  O'Neal. 

Afterwards,  on  or  about  the  first  Tuesday  in 

1826,  they  were  sold  at  sheriff's  sales  in  Glynn  county,  and 
purchased  and  paid  for  by  S.  C.  Dunning,  though  the  title 
was  made  by  the  sheriff  to  Charles  Dunham.     The  lots  were 
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subject  to  such  sale,  and  a  trust  of  the  entire  interest  in  them 
resulted  to  Dunning.  The  interest  of  Dunning  in  all  of  the 
foregoing  lots  was  conveyed  by  his  heirs  to  Orme,  by  their 
above-mentioned  deed. 

Lots  numbers  111,112,  269,  336,  366,  491,  492,493, 494, 
532,  552,  553,  12  water  and  12  bay,  were  given  and  granted 
by  George  the  Third  in  1772,  or  soon  afterwards,  to  Henrr 
Osborna  Numbers  133,  386,  387,  388,  389,  429, 432, 436, 
437,  443,  444,  445,  446  were  given  and  granted  in  1776,  or 
not  long  afterwards,  by  the  State  of  Georgia,  to  the  same 
Henry  Osborne.  In  1826  James  G.  Osborne  and  John  H. 
Osborne,  only  children  and  heirs  of  Henry  Osborne  and 
Mrs.  Osborne,  his  widow,  to  whom  these  lots  were  left  by 
his  will,  conveyed  all  their  interest  in  them  to  Seaborn  Joaes. 

Eastman,  Dunning  and  Jones  respectively,  by  themselves 
and  their  agents  or  tenants,  at  the  times  aforesaid,  when  thqr 
acquired  title  to  said  lots,  went  into  the  possession,  use  and 
occupation  of  the  same,  and  afterwards  kept  such  possesion, 
use  and  occupation  continuously,  in  the  same  manner  as  they 
did  of  the  three  large  parcels  of  laud. 

On  the  21st  December,  1834,  the  Legislature  passed  an 
Act  requiring  the  streets  and  public  squares  of  Brunswick  to 
be  opened.  Eastman,  Dunning  and  Jones  believing  this  to 
be  a  good  law,  waived  their  rights  and  allowed  the  streets  ami 
squares  included  in  their  boundaries  to  be  opened.  Accord- 
ingly those  streets  and  squares  were  partially  opened.  After- 
wards the  possession,  use  and  occupation  was  confined  to  the 
parts  of  their  land  in  which  there  were  no  streets  or  squares, 
or  in  which  these  had  not  been  opened.  As  to  those  parts, 
they  kept  diligent  watch  and  guard  over  them,  and  such  pos- 
session and  use  as  the  nature  of  thl^  case  admitted.  They  em- 
ployed agents  in  Brunswick,  at  great  expense,  tm  protect  the 
property  and  prevent  intrusion. 

In  1827,  the  year  after  the  property  was  acquired  by  East- 
man, Dunning  and  Jones,  they  commenced  paying  taxes  oa 
it — Eastman  or  Dunning  generally  making  the  returns  ao^ 
paying  the  taxes.  In  that  year  Eastman's  return  was  made 
to  the  Tax  Receiver  of  Chatham  county,  where  Eastman  re- 
sided. 
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In  that  retarn  he  set  down  the  number  of  lots  in  the  parcel 
Df  fifty  acres  at  one  hundred  and  twenty-nine,  as  follows : 
«c«^«4t:ic«*    j^jjj  |.jjg  number  of  lota  in  the 

two  parcels  of  thirty  acres  and  sixty-four  acres,  making  to* 
^ether  ninety-four  acres^  at  one  hundred  and  forty,  as  fol- 
lows:    ♦     *     *     *     *^ 

In  the  return  he  stated  that  these  one  hundred  and  forty 
lots  were  only  a  part  of  the  lots  embraced  in  the  ninety-four 
acres,  but  that  they  were  as  near  the  whole  number  as  could 
then  be  ascertained.  And  this  statement  was  true.  Other 
lots  were  added  in  subsequent  returns.  But  within  the  bound- 
aries of  all  the  three  parcels  were  some  lots  whiph  were  never 
ascertained,  and  never  returned  for  taxation^'  They  claim 
every  lot  within  said  boundaries.  : 

Id  this  return  Eastman  also  returned  ten  and  one-half  lots 
separately,  as  follows .     »     *     * 

On  all  of  the  foregoing  lots  (two  hundred  and  seventy- 
nine  and  a  half,)  Eastman  paid  the  taxes  for  1827  and  1828. 

The  next  return  for  taxes,  whicli  is  in  possession  of  com- 
plainants, was  made  in  1838  or  1839.  In  that  return  two 
hundred  and  eighty-eight  lots  are  set  down  as  follows :    *     * 

This  was  the  number  of  lots  which  had  been  returned  for 
eight  or  nine  years  previously,  and  which  was  returned  after- 
wards, until  Dunning's  death,  in  1858.  But  even  this  num- 
ber does  not  embrace  all  of  the  lots  within  the  boundaries  of 
the  land. 

The  title  acquired  by  Eastman,  Dunning  and  Jones  in 
1826,  was  regarded  and  treated  as  the  full  and  perfect  title 
liy  the  citizens  of  Brunswick,  by  the  corporate  authorities  of 
Bronswick,  by  the  tax-officers  of  Brunswick,  and  by  those  of 
Glynn  county.  The  lands  were  year  after  year  taxed  as  be- 
longing to  them.  One  of  the  assessments  (that  for  1858,)  is 
in  tbe  possession  of  complainants.  It,  however,  embraces 
nuly  the  lots  in  the  two  tracts  of  thirty  acres  and  sixty-four 
acres,  amounting  to  one  hundred  and  fifty-eight  acres.  The 
assEessment  for  the  lots  in  the  fifty  acres,  though  also  made,  is 
not  in  their  possession.  The  assessment  referred  to  is  as 
follows:    •oooooo* 
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This  continual  assessment  of  the  lots  to  Jones,  Danning 
and  Eastman  by  the  city  authorities  for  so  long  a  time,  wss 
and  is  high  evidence  that  the  lots  belonged  to  them.  In- 
deed, it  is  now  by  special  statute  made  conclusive  evidence. 
On  the  22d  of  December,  1867,  the  legislature  passed  an  Act 
additional  to  an  Act  to  incorporate  Brunswick,  declaring  that 
when  a  lot  is  assessed  to  a  person  as  owner,  nothing  shall 
prevail  against  the  presumption  that  it  is  his  but  his  written 
disclaimer  of  ownership  upon  the  records  of  the  city  of 
Brunswick.  The  taxes  paid  on  said  lots  by  Dunning,  East- 
man and  Jones  for  so  many  years,  amounted  to  many  thou- 
sands of  dollars,  not  counting  interest. 

Not  only  was  the  title  of  Dunning,  Eastman  and  Jone 
thus  recognized  for  so  many  years  by  the  city  and  coanty 
authorities,  but  it  was  equally  for  the  same  length  of  time 
acquiesced  in  by  the  original  grantees  and  original  purchaseis 
of  the  lots.  Few  if  any  of  those  grantees  or  purchasers  ever 
set  up  any  title  to  the  lots  adverse  to  that  of  Dunning, 
Eastman  and  Jones,  or  to  that  of  the  persons  from  and 
under  whom  they  claimed,  that  is  to  say,  during  a  period  of 
from  sixty  to  one  hundred  years. 

This  acquiescence  for  so  many  years  not  only  authorise 
but  requires  the  Court  and  jury  to  presume  that  the  first  oc- 
cupants of  the  lots  (above  claimed)  or  some  of  their  succes- 
sors, had  conveyances  to  the  same  from  such  original  grantees 
or  original  purchasers,  and  that  if  such  conveyances  cannot 
now  be  produced,  it  is  because  they  have  been  lost  or  des- 
troyed by  lapse  of  time. 

On  or  about  the  9th  of  September,  1826,  William  B. 
Davies,  now  deceased,  procured  Urbanus  Dart,  at  that  time 
the  County  Surveyor  of  Glynn  county,  to  survey  for  him 
under  pretence  of  authority  from  the  Head  Rights  Acts,  the 
southern  part  of  the  city  of  Brunswick,  consisting  of  one 
hundred  and  eighty-eight  acres  of  land.  On  the  29th  of 
September,  1826,  Dart,  under  the  same  pretence,  surveyed 
for  himself  the  other  or  northern  part  of  Brunswick,  consist- 
ing of  one  hundred  atid  eighty-one  and  one-quarter  acres  of 
land.  In  these  surveys  Davis  and  Dart  acted  in  concert  and 
confederacy. 
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The  surveys  were  void.  Not  only  were  they  unauthorized 
by  any  law,  but  they  were  expressly  forbidden  by  statute. 
The  lands  were  not  vacant,  and  the  law  does  not*authorize 
the  survey  of  any  but  vacant  lands.  They  were  not  vacant, 
because : 

First,  They  had  been  and  were  still  dedicated  for  a  city — 
the  city  of  Brunswick.  They  constituted  the  site  of  Bruns- 
wick. That  site  had  as  long  before  as  1733  been  by  General 
Oglethorpe,  acting  under  the  authority  of  the  King  of  Great 
Britain,  planned,  surveyed  and  dedicated  as  a  city.  In  1771, 
[US  appears  by  the  Act  of  23d  December,  1832,  the  Parliament 
i)f  Great  Britain  '^  laid  out  a  plan  of  the  town  of  Brunswick," 
according  to  which  plan  Bay  street  had  a  width  of  180  feet. 
All  the  streets  and  squares  were  surveyed.  This  plan  was 
unly  the  plan  of  Oglethorpe  reaffirmed  and  renewed.  In 
1787,  in  1788,  in  1796,  and  many  times  afterwards,  the 
Legislature  not  only  recognized  but  approved  and  confirmed 
Brunswick  as  a  city,  and  the  original  plan  by  which  it  had 
l)een  surveyed.  The  Act  of  1787  appoints  James  Spalding 
aud  others  Commissioners  for  the  port  of  Brunswick,  placing 
it  on  the  same  footing  as  Augusta  and  Savannah.  The  Act 
)f  1788  appoints  John  Houston,  General  Lachlin  Mcintosh 
and  others.  Commissioners  to  resurvey  it  ''  as  near  as  pos- 
sible to  the  original  plan,"  and  to  sell  ^'  vacant  lots,"  declar- 
ing that  nothing  in  it  shall  ^^afiect  the  right  or  title  of  any 
[>erson  or  persons  claiming  or  holding  a  lot  or  lots  within 
"^aid  town  as  laid  down  in  any  legal  plan  thereof."  The  Act 
i)f  1796  is  similar,  but  more  decisive.  It  appoints  George 
Purvis  and  others.  Commissioners  of  the  "  town  of  Bruns- 
wick," with  power  "  to  lay  out  the  town  as  nearly  as  possible 
Lo  the  original  plan,"  and  power  to  sell  lots  and  to  lease  the 
ommons.  Above  all,  it  prohibits,  under  a  penalty  of  $500, 
ill  persons  from  running  up  any  part  of  the  town  or  com- 
mon of  Brunswick.  In  1813,  1814,  1817, 1818, 1819, 1821, 
1 823  Acts  were  passed  recognizing  Brunswick  as  a  city. 

Secondly,  The  site  of  Brunswick  was  not  vacant  because  all 
ciT  nearly  all  of  the  lots  therein  had  been  granted  by  the  King 
uv  hy  the  State,  or  been  sold  by  the  State's  authority.    Long 
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before  the  year  1826 — the  year  of  Dart  and  Davis's  sarrers 
— ^the  number  of  lots  which  had  been  granted  in  Bnmswick 
by  the  King,  or  by  the  State  was  about  fonr  hnadred  aoJ 
thirty -two,  the  wliole  number  being  six  hundred  and  nx. 
Before  1800  the  Commissioners  under  the  said  Act  of  1796, 
had  sold  all  or  nearly  all  the  remainder.  Thus,  by  the  y«ir 
1800,  or  thereabouts,  all  title  had  passed  into  private  penons, 
and  there  could  afterwards  be  no  vacant  land.  Certainlr, 
the  whole  was  not  vacant. 

Thirdly,  The  site  was  actually  occupied  ;  a  small  part  of  it 
on  Turtle  river,  as  a  town,  the  remainder  as  plantations  or 
fields  enclosed  and  in  cultivation,  with  residents  and  resi- 
dences.  The  town  had  been  there  for  fifty  or  sixty  yora; 
the  plantations  or  fields  for  more  than  twenty. 

Fourthly,  The  surveys  were  void  by  the  express  words  of 
two  statutes. 

The  statute  of  1785,  to  amend  and  repeal  some  parts  of 
the  land  Acts,  declares  that  "  Where  it  shall  appear  that  any 
surveyor  has  knowingly  run  across  another's  line,  orsor- 
veyed  land  before  surveyed,  the  last  mentioned  survey  shill 
be  deemed  null  and  void,  and  such  surveyor  liable  to  a  fine 
of  fifty  pounds  for  every  offense."  Dart  in  said  surveys 
knowingly  followed  the  lines  which  had  been  laid  out  for  the 
city  of  Brunswick.  He  knew  that  the  two  surveys  constituted 
a  survey  of  the  city  of  Brunswick  by  ite  exterior  lines,  and 
that  the  dividing  line  between  the  two  surveys  crossed  many 
of  the  street  lines  and  lot  lines  of  the  city. 

The  statute  of  1796,  above  referred  to,  absolutely  prohibfe 
every  person,  under  a  penalty  of  $500  00,  from  running  up 
"  any  part  of  the  town  or  common  of  Brunswick." 

These  surveys  were  so  lawless  and  audacious  that  they  at- 
tracted the  attention  of  the  Legislature.  On  the  30th  of 
of  November,  1826,  less  than  three  months  after  tbey  were 
made,  the  Legislature  passed  an  Act,  which,  after  appoint- 
ing Commissioners  of  Brunswick,  declares  '^  That  said  Com- 
missioners are  authorized  and  required  to  carry  into  foil  ef- 
fect all  the  provisions  and  intentions  of  the  law  of  1796,  a^ 
&r  as  relates  to  the  towns  and  commons  of  Brunswick  aid 
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Frederica/*  Accordingly,  Davis,  for  his  part  in  the  surveys, 
was  soon  after  prosecuted  and  convicted  under  the  Act  of 
1796.  Dart  made  his  peace  with  the  Commissioner  by  writ- 
ing a  letter  to  one  of  them,  Robert  Hazlehurst,  in  which  he 
promised  to  withdraw  his  survey  and  to  claim  nothing  un- 
der it. 

The  two  grants  were  void,  because  issued  without  authority 
of  law  against  the  prohibition  of  statutes,  and  for  property  to 
which  the  State  had  no  title ;  and  because  procured  by  fraud. 

First,  The  surveys  were  void,  and  the  same  are  no  sur- 
veys, as  has  been  shown,  and  no  authority  is  given  by  the 
Head  Bights  Acts  for  issuing  grants,  except  on  surveys,  and 
such  surveys  as  those  Acts  contemplate. 

Secondly,  The  grants  were  against  the  prohibition  of  the 
two  statutes.  The  Act  of  1796  prohibited  the  surveys.  The 
grants  were  only  carrying  out  the  surveys,  and  the  prohibi- 
tion must  equally  extend  to  them. 

The  Act  of  1785,  to  amend  and  repeal  parts  of  the  Land 
Acts,  declares  that  '^  no  grants  shall  be  signed  till  the  survey 
has  been  advertised  by  the  surveyor  of  the  county,  at  least 
three  months  after  it  has  been  recorded  by  the  said  County 
Surveyor."  These  surveys  had  not  been  recorded  and  after- 
wards been  advertised  for  three  months  by  the  County  Sur- 
veyor, at  the  time  when  the  grants  were  signed.  The  sur- 
veys were  never  recorded  or  advertised  at  all  by  the  County 
Surveyor. 

Tliirdly,  The  State  had  no  title  to  the  property  covered  by 
the  grantp.  That  property,  as  it  has  been  shown,  was  not 
vac*ant.  It  had  been  dedicated  by  the  Crown  and  by  the 
State  for  the  town  of  Brunswick;  the  lots  had  been  granted 
by  the  Crown,  or  by  the  State,  or  they  had  been  sold  and 
conveyed  by  the  Commissioners  of  Brunswick,  acting  under 
authority  derived  from  the  State ;  the  property  was  at  the 
time  actually  occupied — a  small  part  as  a  town,  and  the  rest 
as  plantations  and  fields  in  cultivation,  with  houses,  enclo- 
sures and  residents.  The  property  had  been  in  this  condi- 
tion for  many  years;  the  town  part  for  more  than  fifty  years, 
the  other  part  for  more  than  twenty.  Title  had  passed  out 
of  the  State. 
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Fourthly,  The  grants  were  obtained  by  fraud.  The  con- 
duct of  Dart  and  Davis  was  such  as  to  induce,  and  did  indace 
all  persons  interested,  including  Eastman,  to  believe  that 
they  would  abandon  the  survey.  They  both  so  spoke  and  go 
acted  as  to  make  this  impression  on  all  persons  owning  prop- 
erty in  Brunswick.  They  said  they  would  withdraw  the 
surveys,  and  not  attempt  to  carry  them  out  Dart  put  this 
in  a  letter  to  Robert  Hazlehurst,  one  of  the  Town  Commis- 
sioners. They  took  no  steps  to  obtain  the  grants,  for  a  loog 
time.  The  surveys  were  not  recorded  or  advertised  by  the 
County  Surveyor.  Suspicion  was  quieted  and  confidence  re- 
stored. Therefore,  no  caveats  were  filed  against  issuing  the 
grants.  At  the  end  of  more  than  two  years,  when  ther 
thought  the  time  was  about  to  expire  within  which  graots 
were  obtainable,  they  suddenly  and  clandestinely  applied  for 
grants,  and  grants  were  issued  to  them.  But  for  these  assur- 
ances, and  this  apparently  corresponding  conduct,  caveats 
would  have  been  filed  to  the  grants  not  only  by  Eastman, 
who  had  specially  authorized  Eleazer  Early  to  enter  caveats, 
but  by  the  Commissioners  of  Brunswick,  and  by  muny  of  its 
citizens. 

When  this  became  known,  the  indignation  of  the  people  of 
Brunswick  was  excited.  To  lull  the  excitement  which  might 
burst  into  acts  of  violence,  Messrs.  Dart  and  Davis  issued 
their  manifesto  to  the  public  in  the  Darien  Ghusette,  in  1829. 
The  document  is  as  follows ;     *     *     » 

This  being  a  solemn  disclaimer  of  all  adverse  intentions 
towards  bona  fide  owners,  seemed  to  render  the  grants  harm- 
less.   Excitement  subsided. 

For  a  time  this  pledge  was  kept.  But  in  1835  and  1836^ 
they  began  to  claim  title  and  sell  under  their  grants,  and  in 
one  or  both  of  those  years,  they  each  sold  many  lots  covered 
by  their  grants.  Davis  sold  nearly  all  of  the- lota  covered  bv 
his  grant  to  Erastus  Fitch,  of  New  York,  who  soon  after- 
wards sold  them  to  Amos  Davis,  of  Maine,  and  AJbraham 
Colby,  of  Massachusetts ;  the  remainder  of  those  lots  he  sold 
to  Amos  Davis  and  Abraham  Colby.  Dart  also  sold  to  the 
same  two  persons  a  large  number  of  the  lots  included  within 
his  grant. 
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Ali  the  lots  thus  acquired  by  Davis  and  Colby,  they,  in 
1837  or  1838,  sold  to  Charles  Cartwright,  Simon  Greenleaf 
William  H.  Gardner,  of  Boston,  sometimes  called  the  Boston 
Company,  In  1850  or  1851,  Cartwright,  Greenleaf  and 
Gardner  sold  all  the  lots  to  Amos  Davis  and  Samuel  B. 
Brooks.  In  1862  Davis  and  Brooks  were  incorporated  by 
the  L^islature,  under  the  name  of  "  The  Proprietors  of  the 
City  of  Brunswick ;"  and  whatever  title  they  had  to  the 
lots  passed  to  the  corporation  by  their  conveyance,  or  by 
operation  of  the  charter. 

Which  lots  were  the  ones  conveyed  as  aforesaid,  or  whether 
tiie  conveyances  were  in  the  order  and  to  the  parties  as  afore- 
i>aid,  is  unknown  to  complainants,  but  well  known  to  Dart 
aud  to  the  corporation.  These  statements  are  founded  on  in- 
formation and  belief,  viz.:  Said  corporation  has  a  chain  of 
conveyances  to  said  lots  from  Dart  and  William  B.  Davis,  re- 
<«pectively,  and  the  corporation  claims  title  under  their  grants, 
insisting  that  those  grants  are  valid.  Of  the  lots  embraced 
in  Dart's  grant,  a  large  portion,  including  some  of  those 
claimed  as  aforesaid  by  complainants,  are  claimed  by  Dart 
nnder  his  grant.  But  which  are  those  retained  and  claimed 
l>y  him,  and  of  these  which  are  those  claimed  by  complain- 
ants they  do  not  certainly  know,  but  he  does  well  know. 
[J'ounsel  applied  for  information  to  Major  Schlatter,  the  agent 
)f  the  corporation,  as  to  which  were  the  lots  the  corporation 
'laimed,  but  he,  without  refusing  to  give  the  information, 
'ailed  to  give  it ;  and  for  the  reason,  as  they  believe,  that  he 
vas  unwilling  for  them  to  have  it.  Complainants  can  ch- 
ain information  of  the  lots  they  claim,  which  are  also  claimed 
>y  the  corporation  and  by  Dart,  only  by  a  discovery  from 
!iem  in  equity.  The  corporation  and  he  are  acting  in  con- 
ert  and  confederacy,  as  they  are  informed  and  believe.  They 
re  in  privity  with  each  other,  because  the  conveyance  made 
7  Dart,  under  which  the  corporation  claims,  is  a  conveyance 
jntaining  a  covenant  of  general  warranty  of  title,  which 
ims  with  the  land. 
The  corporation  and  Dart  are  offering  to  sell,  and  threaten- 
ig  to  occupy  complainants  last  mentioned  lots,  and  that  they 
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have  sold  some  of  those  lots,  but  which,  though  well-known 
to  them,  is  unknown  to  complainants.  The  effect  of  this  coo- 
duct  is  to  cast  a  cloud  over  complainant's  title,  and  gre&tif 
to  diminish  the  value  of  their  property. 

The  grants  to  Dart  and  Davis  were  and  are  void.  If  tht 
grants  are  void,  all  title  derived  from  them  is  void— even  al- 
though those  holding  that  title  may  have  acquired  it  witboot 
notice  that  the  grants  were  void.  But  they  aoqaired  it  witb 
full  notice  that  the  grants  were  void — ^because :  The  grant? 
with  their  plots  show  on  their  face  that  they  were  issaed  on- 
der  the  Head  Rights  laws^  and  therefore  that  they  ooald  be 
valid  only  if  for  vacant  lauds;  and  the  descriptions  of  the 
lands  granted  in  connection  with  the  plots  show  that  the 
lands  were  not  vacant,  but  constituted  by  metes  and  boaods 
the  precise  site  of  Brunswick ;  and  that  the  site  of  Braos- 
wick  was  land  not  vacant,  land  not  subject  to  be  surveyed 
and  granted  under  the  Head  Rights  Acts,  was  matter  of  law— 
many  public  Acts  having  recognized  and  affirmed  Braoswick 
to  be  a  city,  and  its  site  to  be  dedicated  for  a  city — one  cf 
tJbiem  absolutely  prohibiting,  under  penalty,  the  survey  of 
Brunswick  as  vacant  land.  Among  those  Acts  are  the  Acts 
above  mentioned  of  1787,  1788  and  1796.  The  plots,  with 
the  notes  subjoined  to  them,  show  also  that  the  surveys  on 
which  the  grants  were  founded  were  never  advertised  by  the 
County  Surveyor.  Not  only  the  said  corporation,  but  all  the 
persons  under  whom  they  claim  as  mesne  conveyaocere  be- 
tween them  and  Dart,  and  them  and  Davis,  thus  had  notice 
jof  the  matters  aforesaid. 

By  the  growth  of  trees,  the  decay  of  fences,  the  removal 
and  decay  of  posts  and  stakes  and  other  effects  of  time,  or 
design,  the  boundaries  of  the  streets  and  squares  of  Bruo5- 
wick,  as  well  as  of  their  bodies  of  land,  have  disappeared ; 
the  boundaries  of  their  bodies  of  land  bisect  or  touch  many 
lots  and  squares,  and  it  is  difficult  to  ascertain  the  lots  and 
squares  which  they  bisect  or  touch,  and  where  they  bisect  or 
touch  them,  and  consequently  the  identity  of  the  lots  alonj 
their  boundaries  is  in  dispute,  and  most  if  not  all  of  tba?« 
lots  are  claimed  by  the  said  Dart  and  said  oorporatioQ  as  bf* 
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ing  without  said  bouudaries.  Ascertaining  and  settling  these 
boundaries  in  equity  would  prevent  a  very  large  number  of 
suits  at  law,  and  save  much  time,  trouble  and  expense. 

In  regard  to  the  lots  which  the  corporation  has  in  good 
faith  sold,  if  the  corporation  will  turn  over  the  purchase- 
money,  they  will  ratify  the  sales.  In  regard  to  the  unsold 
lots  belonging  to  them,  but  claimed  by  the  corporation  or  by 
Dart,  they  make  this  offer  :  That  by  consent  of  parties,  the 
Court  may  appoint  some  fit  person  to  take  charge  of  those 
lots  and  sell  them,  as  the  representative  of  all  the  litigants ; 
so  that  purchasers  may  get  good  titles  to  the  lots,  and  the 
litigants  contend  only  for  the  purchase  money. 

In  consideration  of  the  premises,  they  prayed  that  the  said 
corporation  and  the  said  Dart  answer  interrogatories  addressed 
to  them : 

They  waive  all  other  or  further  discovery  from  the  defend- 
antii  than  full  answers  to  the  questions,  and  the  production  of 
the  pa|5ers  and  documents,  for  the  production  of  which  they 
a^^ked;  and  that  the  said  the  proprietors  of  the  City  of 
Brunswick  may  be  compelled  to  bring  into  Court  the  said 
two  grants :  one  to  Dart,  and  the  other  to  William  B.  Davis, 
to  be  cancelled ;  and  that  the  said  grants  be  cancelled  and 
lecreed  to  be  null  and  void,  and  that  the  said  defendants 
may  be  restrained  from  selling  or  taking  possession  of  any 
t)f  the  lands  or  lots  as  aforesaid ;  and  that  a  Receiver  may  be 
ippoiated  to  take  charge  and  possession  of  the  property, 
[Handing  the  litigation,  with  power  to  sell  the  same,  or  any 
[mrt  thereof,  and  account  for  the  proceeds  of  sale ;  and  that 
he  said  defendants  may  be  restrained  from  withholding  and 
letaining  the  possession  of  any  of  said  lands  or  lots ;  and  that 
M  «aid  The  Proprietors  of  the  City  of  Brunswick  may  ac- 
'')unt  to  and  pay  over  the  principal  and  interest  of  any 
noney  which  they  may  have  received  for  the  sale  or  rent  of 
m  of  said  lands  or  lots,  and  may  deliver  up  any  notes  or 
ther  securities  they  may  hold  for  rent  or  unpaid  purchase- 
noncy  of  any  of  said  lands  or  lots;  and  that  the  boundaries 
*f  said  lands  may  be  ascertained  and  established  by  a  survey 
liade  under  the  order  and  direction  of  Court ;  and  that  the 
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title  to  the  lands  and  lots  claimed  by  them,  as  aforesaid,  mi; 
be  affirmed  and  established  and  they  be  quieted  in  the  po6- 
session  and  enjoyment  of  the  said  lands^  and  for  general  re- 
lief. 

The  bill  was  demurred  to  npon  the  grounds  that  it  wis 
multifarious,  it  contained  no  equity  and  oomplainaotft  had 
an  ample  and  complete  remedy  at  law  and  that  they  had  lost 
their  supposed  rights  by  laches.  The  demurrer  was  over* 
ruled  and  that  is  assigned  as  error. 

James  L.  Seward  and  John  M.  Guebbabd  for  plaintifi 
in  error.  1.  Multifariousness.  The  joint  interests  of  both 
complainants  are  united  in  a  bill  with  several  interests  of  each 
complainant :  2  Haddock's  Chan.,  marg.  p.  177,  294 ;  Stom 
Eq.  Plead.,  230  ^  Cooper's  Eq.,  182;  Harrison*  vs.  Hogg,  2 
Vessey,  jr.,  323;  Dilly  vs.  Doig,  do.,  486 ;  Boyd  vs.  Hoyt, 
5  Paige's  Chan.  R.,  65,  79 ;  Marselis  vs.  Morris  Canal  Co., 
Saxton's  R.,  31 ;  Marshal  vs.  Means,  12  Ga.  R.,  65.  *  Under 
prayer  for  account  the  Court  must  settle  what  {K>rtiuu  of  the 
rents  and  notes  which  it  is  asked  shall  be  surrendered  belongs 
to  complainants  jointly  and  to  each  severally.  It  most  also 
settle  boundaries  between  complainants'  joint  and  several 
lands  as  well  as  between  them  and  the  proprietors  of  the 
city  of  Brunswick,  for  land  lying  outside  of  the  boundarief 
claimed  in  bill,  and  set  aside  such  sales  as  complainants  do 
not  affirm:  Salvidge  vs.  Hyde,  1  Jacob,  161;  Mole  vi 
Smith,  do.,  490.  The  titles  of  complainants  as  to  the  lots  hel! 
in  severality,  spring  from  separate  sources  and  are  in  even 
way  independent.  Their  grantors  could  not  join  in  a  bill. 
There  is  no  connection  between  these  separate  and  distinct' 
matters:  Code,  sec.  3197;  2  Ga.  R.,  419;  8  do.,  239;  1 
Brown's  C.  C,  201 ;  Yeaton  vs.  Lenox,  8  Peters',  127.  U 
bill  is  multifarious,  charge  of  combination  will  not  save  it: 
1  G*.  Dec.,  24;  Cooper's  Eq.,  182. 

II.  There  is  an  adequate  remedy  at  law.  1.  If  a  patent  ii 
absolutely  void  on  its  &ce,  or  the  issuing  thereof  was  witboal 
authority  or  was  prohibited  by  statute,  or  the  State  had  o^ 
title,  it  may  be  impeached  collaterally  in  a  court  of  law  inai 
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action  of  gectment :  Code,  sec.  2330 ;  Patterson  vs.  Winn, 

11  Wheat,  384;  The  Commissioners  vs.  Dart  et  al.,  R.  M. 

Charlton's  R.,  497;  Hilliard  vs.  Connelly,  7  Ga.  R.,  180; 

Wintervs.  Jones,  lOdo.,  190.    2.  The  grants  are  alleged  to  be 

so  patently  defective  as  to  carry  notice  on  their  face  that  they 

are  void.      This  ousts  the  jurisdiction  for  cancellation:  2 

Story's  E.  J.,  11 ;  Adams'  Eq.,  174.     3.  Equity  will  not 

take  cognizance  of  a  plain  legal  right  where  an  adequate  and 

complete  remedy  is  provided  at  law  :  Code,  sees.  3040,  4119 ; 

Butler  vs.   Durham,  2   Ga.   R.,  414-25;   Withington   vs. 

Summerall  20,  do.,  345.      4.  If,  as  is  alleged,  the  grants 

were  obtained  by  fraud,  a  complete  remedy  at  law  is  given : 

Code,  sees.  2329-30.     And  this  controls  the  case:  Osborne 

vs.  The  Ordinary,  etc.,  17  Ga.  R.,  124.     5.  Complainants 

allege  that  they  and  their  predecessors  since  1804  have  been 

continuously  in  possession;  if  so,  title  of  defendants  has  long 

been  barred  and  titles  made  by  them  are  void:  Helms  vs. 

May,  29  Ga.,  121 ;  Gresham  vs.  Webb,  do.,  320.      If,  then, 

complainants  have  always  been  in  possession,  they  do  not 

need  the  aid  of  this  Court;  but  if  defendants  have  been  in 

possession  the  Court  can  not  aid  the  complainants,  for  the 

grants,  however  void  originally,  accompanied  by  possession, 

have  become  valid  as  color  of  title:  4  Ga.  R.,  115,  308  ;  17 

Jo.,  108 ;  13  How.  R.,  477 ;  18  do.,  56.     If  remedy  is  per- 

rect  at  law,  a  prayer  for  discovery  will  not  give  jurisdiction : 

::ode,  sees.  4119,  4123. 

III.  No  equity  is  set  up  in  bill.  1.  The  Court  can  not 
ancel  a  grant  by  this  proceeding:  Everett  vs.  Towns,  17 
5a.  R.,  29 ;  Walker  vs.  Wells,  17  Ga.  R.,  547.  The  State 
lust  itself  ask  that  its  grant  be  cancelled :  Commissioners  vs. 
)art,  R.  M.  C,  497 ;  McRory  vs.  Sykes,  20  Ga.  R.,  571 ; 
*arker  vs.  Hughes,  25  Ga.  R.,  374.  The  propriety  of  re- 
uiring  this  in  the  present  case  is  incrieased,  because  to  can- 
3I  the  grants  will  be  to  set  aside  an  act  both  executive^  and 
irislative  :  Acts  1837,  261.  "  It  is  the  duty  of  Courts  to 
at  such  a  construction  upon  statutes,  if  possible,  as  to  up- 
>ld  them  and  carry  them  into  effect :"  Winter  vs.  Jones,  10 
^  S,^,  191.    2.  But  bill  says  that  the  lots  have  been  sold^ 
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beginning  thirty-three  years  before  it  was  filed,  five  times, 
and  does  not  charge  either  want  of  consideration  or  eipress 
notice  of  fraud ;  besides  which,  it  says  lots  have  been  sold  io 
good  faith  to  other  purchasers. 

Now,  unless  defect  is  patent,  complainants  have  here  do 
remedy  against  these  purchasers,  who  must  be  supposed  bonn 
fde  and  without  notice  other  than  alleged  :  Code,  sec  3037; 
Wycheetal.  vs.  Green,  11  Ga.  R.,  173;  Lyne  vs.  Bogei^ 
12  Ga.  R.,  281 ;  Wall  vs.  Arrington,  13  Ga.  R.,  88.  3.  A 
grant  can  not  be  cancelled  in  part.  It  is  not  alleged  tbtt 
complainants  claim  all  the  land  embraced  in  the  grants;  in* 
deed,  the  contrary  appears.  The  remainder  of  relief  pray- 
ed for  is  incident  to  cancellation.  4.  Complatnants  sfao«r 
no  title.  They  rely  on  title  by  prescription  to  most  of  th« 
premises  and  ask  that  a  grant  and  conveyance  from  the 
grantees  to  them  may  be  presumed,  and  on  that  presump- 
tion that  their  right  be  recognized  to  ask  the  caucellatioo  of 
grants  shown  by  them  to  exist.  True,  they  allege  that  "be- 
fore the  year  1800  all  the  lots  in  Brunswick  had,  by  grant  (^ 
sale,  passed  from  the  king  and  State  into  private  hands;''  bat 
this  allegation  is  not  admitted  by  the  demurrer.  Becau^ 
not  well  pleaded  (Story's  Eq.  Plead.,  355),  it  not  belnj: 
alleged  with  "  necessary  and  convenient  certainty  as  to  the 
essential  circumstances  of  time,  place,  manner  and  other  in- 
cidents:'' Story's  Eq.  Plead.,  207.  Because  inconsistent  with 
other  parts  of  the  bill.  It  refers  in  many  places  to  the  Aci 
of  1796  (Mar.  &  Craw.  Dig.,  159)  and  on  page  7,  to  Act  of 
November  30,  1826,  (Dawson's  Com.  469.)  These  Acts  arf 
thus  made  part  of  the  bill.  Yet  the  bill  alleges  that  in  1$2^ 
another  Act  was  passed,  appointing  new  Commissioners  to '!•> 
the  very  thing  which  the  Commissioners  of  1796  were  ap- 
pointed to  do,  and  which,  therefore,  they  must  have  foiled  t" 
do.  "  The  bill,  in  fact,  makes  two  cases,  which  are  incoD- 
sistent  with  each  other  ":  Williams  vs.  Steward,  3  Mer,  oOTn 
And  a  demurrer  can  not  admit  contradictory  propoBition*. 
Because  inconsistent  with  the  laws  of  the  State:  Lamar's  Pi?: 
977-8;  Dawson's  Comp.,  469-79;  Acta  1832,  pam.  207; 
Acts  1837,  pam.  263 ;  Acts  1857,  138.     There  being,  then, 
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00  allegation  that  the  lands  were  granted,  the  title  to  them  is 
in  the  State.  What  is  asked  of  the  Court  is,  to  make  title 
for  complainants  by  presuming  a  grant.  Such  presumption 
can  be  made  only  after  the  passage  of  the  Act  of  1856 :  Bur- 
gess vs.  Gray,  16  Howard,  48  ;  20  Ga.  R.,  467.  Then  it  is 
met  by  the  fact  (contrary  to  which  there  can  be  no  presump- 
tion) alleged  that  in  1828  grants  were  issued  to  Dart  and 
Davis.  These  were  confirmed  by  the  Legislature  in  1837 
(Acts,  261),  Ao  that,  when  by  law  a  grant  could  first  be 
presumed,  the  State  had  nothing  in  the  premises  of  which 
a  grant  could  be  presumed.  The  Court  must  not  only  pre- 
sume grants  to  unknown  persons,  but  conveyances  from  the 
original  unknown  grantees  to  complainants.  Besides  which, 
no  suggestion  is  made  of  the  loss  of  any  papers  in  the  Ex- 
ecutive Department,  and  the  Court  can  not  presume  that 
which  does  not  appear :  Hathaway  vs.  Clark,  5  Pick.  R., 
492 ;  1  Green.  Ev.,  24.  The  Court  takes  judicial  notice  of 
this:  Code,  sec.  3698.  Copies  of  the  deeds  under  which 
complainants  claim  are  not  filed  with  the  bill  as  required  by 
the  4th  Equity  rule,  and  "  the  mere  non-production  of  written 
evidence  which  it  is  in  the  power  of  a  party  to  produce 
generally  operates  as  a  strong  presumption  against  him :"  47 
Law  Lib.,  130.  The  predecessors  of  complainants  are  in  the 
bill  treated  as  mere  occupants,  holding  and  using  the  pre- 
mises they  are  not  stated  to  have  held  adversely,  or  to  have 
conveyed  the  "  entire  fee  simple  estate  in  the  land "  (36 
Georgia  Report,  202)  to  any  one,  and  indeed  the  converse 
is  stated  on  page  six,  where  it  is  said,  "  few,  if  any,  of  these 
jrrantees  or  purchasers  ever  set  up  any  title  to  the  lots  adverse 
to  that  of  Dunning,"  etc.  That  Mary  Piles  did  not  intend 
by  her  quit-claim  to  Eastman  to  convey  more  than  a  mere 
occupancy  is  shown  by  the  bill,  where  she  treats  of  what 
passed  under  the  quit-claim  claim  as  '^bounded  to  the 
.south  by  the  Piles'  fee  simple  land ;"  and,  further,  neither 
complainants  nor  their  predecessors  paid  taxes  on  the  land 
until  1827  the  year  afler  the  survey  for  defendants.  The 
occupancy  does  not  seem  to  have  been  hostile  in  its  inception, 
but  permissive  rather^  and  founded  upon  the  acquiescence  of 
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the  original  grantees,  to  whom,  therefore,  it  must  have 
been  subordinate ;  nor  do  the  original  grantees,  if  any,  ap- 
pear to  have  had  knowledge  of  any  hostile  claim  by  the 
occupants  (King  vs.  Levees,  36th  Georgia  Reports,  20% 
who  failed  even  to  record  any  of  their  deeds,  except  that 
from  Mangham.  In  1792  John  Piles  was  appointed 
a  commissioner  (Watlsins,  381,  471),  and  iu  1813  George 
Dupree  was  likewise  appointed  (Lamar's  Dig.,  978-9),  yet 
about  those  times  complainants  allege  that  the  former  set  up 
a  claim  to  an  interest  in  one-sixth  and  the  latter  io  one- 
twelfth  of  the  town,  including  streets,  reserved  lots  aa<i 
squares.  It  is  therefore,  especially  important  that  the  high- 
est  bona  fides  should  be  alleged,  for  these  Acts  and  that  of 
1796  (Mar.  and  Craw.  Dig.,  159)  create  a  confidence  io 
them:  Bryan  vs.  Duncan,  11  Ga.  R.,  77.  The  cases  which 
may  appear  to  favor  complainants  are :  Bond  d  d.  vs. 
Waters,  22  Ga.  R.,  641 ;  Walker  vs.  Hunter,  27  Ga.  R, 
339 ;  Brewton  vs.  Smith,  28  Ga.  R.,  457 ;  Wynne  vs. 
Lampkin,  35  Ga.  R.,  208.  In  them  the  motion  was  made 
by  the  vendor,  his  heirs,  etc.,  to  set  aside  for  fraud  on  bim; 
his  title,  therefore,  was  not  denied,  for  the  compiaiDants  and 
defendants  claimed  through  common  sources.  Would  the 
cancellation  have  been  decreed  at  suit  of  one  claiming  ad* 
versely  to  vendor?  In  these  cases  the  Court  said  there  was 
DO  remedy  at  law,  while  here  a  plain  one  is  given,  and  in 
them  the  instruments  did  not  appear  upon  their  faces  to  be 
void :  2  Story  E.  J.,  11 ;  2  Ga.  R.,  426.  Besides  all  which, 
the  instruments  were  deeds  which  stand  upon  a  footing  en- 
tirely different  from  grants  and  can  not  be  included  in  tk 
words,  "other  writings,"  in  the  section  quia  timet  3165,  for 
that  would  produce  a  conflict  of  legislation  violative  of  the 
rules  of  construction :  Phillips  vs.  The  State,  15  Ga.  R** 
521.  "  A  scire  fadaa  is  the  only  means  which  the  law  piv- 
vides  for  the  repealing  of  letters  patent,  and  it  lies  at  the 
suit  of  the  Queen:"  Foster  on  scire  facias,  74  Law  Lih. 
marg.  p.  247.  Until  the  adoption  of  the  Code  there  was  no 
means  by  which  a  citizen  could  proceed  directly  to  s^  aside 
a  patent;  it  provides  scire  facias  for  that  purpose.    A  con- 
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straction  which  would  include  grants  among  ''other  writings" 
woald  be  objectionable,  because :  1.  It  would  be  in  deroga- 
tion of  Common  Law,  for  it  would  dispense  with  the  use  of 
the  name  of  the  State  and  contravene  all  established  prin- 
ciples. The  name  of  the  State  must  be  used  even  in  a  qui 
tarn  action :  O.  Kelley  vs.  The  Athens  Man.  Co.,  36  Ga.  R., 
51.  2.  It  would  violate  the  maxim,  "  Expressio  uniua  eat 
exdmo  aUeriua."  3.  There  is  a  difierence  in  the  whole  pur- 
view of  the  two  sections  (Haywood  vs.  The  Mayor,  etc.,  12 
6a.  R.,  409),  and  each  ''  must  be  construed  with  reference  to 
the  whole  system  of  which  it  forms  part :"  McDougall  vs. 
Dougherty,  14  Ga.  R.,  674.  No  equity  in  prayer  to  settle 
boundaries:  1.  Complainants'  title  begins  in  naked  posses- 
sion,  this  must  be  marked  by  definite  boundaries  (Adams' 
Eject.,  682),  and  extends  only  to  the  poasessio  pedis  (Royall 
vs.  Lisle,  15  Ga.  R.,  545) :  Jackson  vs.  Richards,  6  Cowen 
R.,  623.  2.  If  prayer  to  cancel  is  granted,  defendants  will 
have  nothing  to  dispute  boundaries  of^  and  if  it  is  refused 
complainants  must  set  up  their  title  at  law.  3.  But,  con- 
sidered as  an  independent  ground  for  equitable  interposition. 
No  case  can  be  shown  in  which  a  commission  to  settle 
boundaries  was  granted  where  the  titles  of  the  adjoining 
proprietors  were  not  admitted  and  simply  the  lines  in  dispute. 
Here  defendants'  title  is  denied.  The  proceeding  in  equity 
to  settle  boundaries  has  always  been  reluctantly  used  and 
uever  without  strong  special  grounds  (1  Story  Eq.  J.,  616, 
619;  Speer  vs.  Crawther,  2  Merivale,  410;  Willis  vs. 
Parkraan,  2  Merivale,  507).  "  It  would  not  permit  multi- 
plicity of  suits  '^  (St.  Luke  vs.  St.  Leonard,  1  Brown's  Chan. 
R.,  40),  for  if  the  defendants  only  are  interested  one  suit  at 
law  will  settle  all  the  questions ;  if  others  are  interested,  they 
not  being  parties,  will  not  be  bound  by  the  decree :  2  Mad-» 
(lox  Chan.,  455.  4.  Because  a  survey  in  an  action  of  ejects 
ment  imder  order  of  Court  is  an  adequate  remedy :  Code,  sec* 
619,  68  €t  seq,,  C.  L.  Rule.  So  is  processioning :  Code,  sec. 
2349.  5.  Part  of  the  premises  are  alleged  to  belong  to  com- 
plainants jointly,  and  part  to  each  of  them  severally.  Is  the 
commission  to  be  one  for  partition  ?    If  so,  it  will  be  dis- 
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missed  when  it  appears  that  the  titles  are  id  dispute:  Adams' 
£q.,  marg.  p.  230.  6.  The  land  is  alleged  to  touch  sqaares, 
these  belong  to  the  city  and  it  should  be  a  party  ;  yet  when 
'*  the  owner  of  the  adjoining  land  is  made  a  party  to  settk 
boundaries  the  bill  is  multifarious :"  3  Humph.  R.,  640. 

IV.  Laches. 

Forty-one  years  elapsed  between  the  surveys  and  the  is- 
suing of  the  subpcena  in  this  ease :  Code,  sec.  3039 ;  Wool- 
folk  vs.  Beatty,  18  Ga.  R.,  520 ;  Edmonds'  Ex'rs  vs.  Good- 
wyn,  28  Ga.  R,  38 ;  Dalin  vs.  Caldwell  &  Co.,  28  Ga.  &, 
117.  It  is  thirty-two  years  since  sales  by  Dart  and  Davis^ 
and  the  property  has  since  changed  hands  five  times.  Xo 
notice  is  charged  to  have  been  given  to  purchasers  save  that 
patent  on  the  grants  and  whatever  might  have  been  defective 
there  the  State  supplied  (Act  1837,  261).  The  Court  will, 
for  these  purchasers,  invoke  the  rule  that  every  presumption 
is  in  favor  of  a  grant:  Winter  vs.  Jones,  10  Gra.  R,  190; 
Code^  sec.  233.  Complainants  or  their  predecessors  most 
have  had  notice  of  the  grant  in  1829,  certainly  in  1S36, 
when  case  in  R.  M.  C.  was  tried.  Lis  pendens  is  notice  to 
the  world:  Edwards  vs.  Banksmith,  35  Ga.  R.,  213.  Bill 
does  not  allege  concealment,  but,  on  the  contrary,  shows  iiai 
public  notice  was  given  in  a  gazette,  nor  does  it  allege  newiv 
discovered  fraud. 

H.  L.  Bennino,  Harris  &  Williams,  for  defendant. 
I.  The  bill  is  not  multifariou&  '^  It  w^ill  be  sufficient  if 
each  party  has  an  interest  in  some  one  or  more  matters  in- 
volved in  the  suit  which  are  connected  with  the  rest:"  Booth 
et  cU.j  vs.  Stamper,  10  Ga.,  116 ;  Worthy  et  al,^  vs.  Johnson 
eial.y  8th  Georgia,  238;  5th  Ga.,  573  ;  2d  Ga.,  419;  12th 
Ga.,  61.  Multifariousness  is  mere  matter  of  discretion :  1^ 
Ga.,  61.  Even  at  law  all  claims  between  the  same  parties 
may  be  joined  :  Irwin's  Code,  section  3196.  Creditors'  bills 
could  not  exist  if  multifariousness  were  good  objections.  So 
of  bills  for  marshalling  assets.  If  multi&rious  the  bill  i? 
amendable. 
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II.  There  was  equity  in  the  bill. 

1.  The  title  of  plaiDtiiTs  to  the  land  was  perfect.  First, 
possession  of  all  the  land  for  twice  twenty  years  and  more  : 
Irwin's  Code,  sees.  2637,  2638,  2639,  2640,  2641.  Secondly, 
the  presumption  of  a  grant  to  them,  made  by  the  original 
grantees — founded  on  the  acquiescence  of  the  latter  for  more 
than  twenty  years  in  such  possession  :  Irwin's  Code,  sections 
2332,  2640.  Thirdly,  the  assessment  of  the  lots  to  Jones  & 
Donning  by  the  city  of  Brunswick,  an  Act  of  December  22 
1858,  having  declared  that  when  a  lot  has  been  so  assessed  to 
a  person  nothing  shall  prevail  against  the  presumption  that 
it  is  his,  but  his  written  disclaimer  of  ownership  upon  the 
records  of  the  city :  Acts  of  1867,  167,  sec.  8.  (See  brief  of 
General  Acts  relating  to  Brunswick.)  Fourthly,  grants  and 
deeds  to  many  of  the  separate  lots. 

III.  The  defendants  are  offering  to  sell  and  threatening 
to  occupy  some  of  the  same  lands  under  two  Head  Rights 
grants,  which  cast  a  cloud  over  this  title  of  plaintiffs. 

IV.  The  surveys  on  which  these  two  grants  were  founded 
were  void. 

1.  The  lands  surveyed  were  not  vacaiU,  and  therefore,  not 
subject  to  survey.  First,  they  had  been  dedicated  for  the 
city  of  Brunswick  by  the  King  and  Parliament  of  Great 
Britain,  and  by  the  Legislature  of  Georgia;  Act  of  22d 
December,  1832,  (pamphlet  206);  Watkins  Dig.,  (Act  of '87) 
351 ;  do.  381  (Act  of  1788^;  do.  698,  Act  of  1796 ;  Marb.  & 
Craw.,  158.  This  Act  of  1796  prohibits  under  pain  of  $600  00 
all  persons  from  running  up  any  part  of  Brunswick.  Secondly, 
the  site  of  Brunswick,  thus  surveyed,  was  not  vacant  because 
all  or  nearly  all  the  lots  therein  had  been  granted  by  the  King 
or  by  the  State  by  or  before  1800.  Act  of  1796.  Thirdly,  the 
site  was  actually  occupied,  a  part  as  a  town,  the  rest,  partly  as 
enclosed  fields.  2.  The  surveys  were  rendered  void  by  two 
statutes.  First,  that  of  1796.  Secondly,  by  the  Act  of  1786 
to  amend  the  land  Acts,  which  declares  a  second  survey,  made 
knowingly  by  the  surveyor,  shall  be  void :  Cobb's  Digest. 
3.  Davis  was  convicted  under  the  Act  of  1796  for  his  parti- 
cipation in  the  surveys,  and  Dart  only  escaped  by  disclaim- 
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ing  all  right  under  his  survey.     And  the  prosecution  was  di- 
rect by  a  special  Act  of  the  Legislature :  Pamph.  1826. 

V.  The  two  grants  also  were  void. 

1.  There  is  no  authority  given  by  the  Head  Bights  Acts 
to  issue  grants,  except  on  such  surveys  as  those  Acts  prescribe. 
2.  The  Act  of  1796,  by  prohibiting  the  surveys,  prohibited 
the  grants.  3.  The  Act  of  1785  declares  that  "  No  grants 
shall  be  signed  till  the  survey  has  been  advertised  by  the 
surveyor  *  *  *  at  least  three  months,  after  it  has  beeo 
recorded"  by  him.  This  was  not  done  by  the  surveyor. 
4.  The  State  had  no  title  left,  to  the  property  :  Irwin's  Code, 
2330.  5.  The  grants  were  procured  by  fraud .  Dart  and  Davis, 
by  false  and  fraudulent  assurances  preventing  the  owners  of 
the  lands  from  filing  caveats  against  the  issuing  of  the  grants. 

YI.  ''The  proceeding  quia  timet  is  sustained  in  equity  for 
the  purpose  of  causing  to  be  delivered  up  and  caocelled  *  ^ 
any  forged  or  other  iniquitous  deed,  or  other  writing,  which, 
though  not  enforced  at  the  time,  either  casts  a  cloud  over 
complainant's  title,  or  otherwise  subjects  him  to  future  lia- 
bility or  present  annoyance,  and  the  cancellation  of  which  is 
necessary  to  his  perfect  protection'':  Irw.  Code,  sec.  3165; 
Walker  et  al.^  vs.  Hunter  et  al.,  27  Ga.,  336 ;  Bond  &  Pat- 
tillo  vs.  Watson,  22  Ga.,  641 ;  Butler  vs.  Durham,  2  Ca. 
422.     A  grant  is^a  "  deed,"  is  a  "writing." 

VII.  "  Fraud  will  authorize  a  Court  of  Equity  to  annul 
conveyances,  however  solemnly  executed  ":  Irwin's  Code,  sec 
3121.     A  grant  is  a  conveyance. 

VIII.  "  Grants  may  be  impeached  before  the  Courts  where 
they  are  void  on  their  face,  or  are  issued  without  authority 
of  law,  or  against  a  prohibition  in  a  statute,  or  for  property 
to  which  the  State  had  no  title":  Irw,  Code,  sea  2330;  Few 
vs.  Guppy,  1  Myl.  &  Craig,  487 ;  Foster  on  Sd  Fa.,  244 

IX.  "  Equity  will  entertain  a  bill  of  peace  *  *  *  to 
avoid  a  multiplicity  of  suits  by  establishing  a  right  in  £Eivor 
of  or  against  several  persons  which  is  likely  to  be  the  sobject 
of  legal  controversy ;  or  in  other  similar  cases  ":  Irw.  Code, 
section  3166. 

X.  Equity  has  jurisdiction  in  cases  of  confusion  of  bound- 
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aries:  1  Stor.  Eq.,  sections  615^  619,  621.     Adam's  Equity^ 
327^  marg. 

XI.  Equity  has  jurisdiction  where  there  is  no  adequate 
remedy  at  law :  Irw.  Code,  sec.  8026. 
1.  Ejectment  manifestly  is  not  adequate.  Nor  is  scire fdeias, 
1.  The  section  of  the  Code  (Irw.  Code,  sec.  2329,)  as  to 
8cLfa,j  does  not  apply  to  this  case,  but  only  to  cases  in  which 
^^  Officers  of  the  State "  are  in  some  manner  culpable.  2. 
The  bill  prays  for  the  discovery  of  several  important  facts. 
3.  It  prays  for  a  settlement  of  boundaries,  and  for  the  ascer- 
tainment of  boundaries.  4.  It  prays  for  a  Receiver  and  for 
an  account.  5.  It  waives  the  tort  of  the  sale  by  the  defend- 
ants of  some  of  plaintiff's  lots,  and  goes  for  the  purchase- 
money. 

Wakner,  J. 

The  complainants  allege  in  their  bill  that  they  are  the 
owners  of  certain  described  lots  in  the  city  of  Brunswick 
which  had  been  surveyed,  marked  out,  and  dedicated  to  the 
public  for  a  city  in  the  year  1733,  claiming  to  derive  their 
title  to  the  lots  in  said  city  under  ancient  grants  made  by  the 
Crown  of  Great  Britain,  and  the  State  of  Georgia ;  that  many 
of  said  lots  had  been  granted  by  the  King  before  the  revolu- 
tion, and  many  by  the  State  since  the  revolution;  that  before 
the  year  1800,  all  the  lots  in  the  city  of  Brunswick  had  by 
grant,  or  sale,  passed  from  the  King  and  State  into  private 
hands.  The  complainants  claim  the  lots  in  question  by  pur- 
chase and  possession,  under  the  aforesaid  ancient  grants,  as 
the  original  source  of  their  title,  though  not  as  joint  pur- 
chasers of  the  several  lots  claimed  by  them.  The  complain- 
ants further  allege  that  in  the  year  1826,  Davis  and  Dart, 
under  pretense  of  authority  under  the  Head  Rights  Acts  of 
this  State,  surveyed  said  lots,  so  dedicated  and  granted  as 
aforesaid,  as  vacant  lands^  and  obtained  grants  therefor  from 
the  State,  which  survey  of  the  lots  under  the  Head  Bights 
Acts  by  Davis  and  Dart,  is  alleged  to  have  been  fraudulent 
and  void^  without  authority  of  law,  and  in  violation  of  the 
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law,  because  the  Haid  lots  were  not  vacant  landsj  but  bad  ben 
and  still  were  dedicated  for  a  city,  the  city  of  Brunswick,  and 
constituted  the  site  of  the  city  of  Brunswick  which  bad  io 
1733  been,  by  General  Oglethorpe,  acting  under  the  authoritj 
of  the  King  of  Great  Britain,  planned,  surveyed,  aud  dedi- 
cated as  a  city  ;  and  which  was  recognized  and  confirmed  bj 
the  several  Acts  of  the  Legislature  of  this  State,  passed  in  the 
years  1787,  1788  and  1796.  It  is  further  alleged  by  the 
complainants  in  their  bill,  that  the  two  grants  which  wereis- 
sued  by  the  State  to  Davis  and  Dart  under  the  Head  Rights 
survey  are  void,  because,  issued  without  authority  of  law, 
against  the  prohibition  of  statutes,  and  for  property  to  which 
the  State  had  no  title,  and  because  procured  by  fraud.  The 
complainants  further  allege  in  their  bill,  that  the  defendants 
are  oiTering  to  sell  the  lots  claimed  by  them,  under  their  said 
fraudulent  and  void  title,  and  are  threatening  to  oocupy  the 
same,  and  that  the  effect  of  such  conduct  is  to  cast  a  elood 
over  the  title  of  complainants,  and  greatly  diminish  the  value 
of  their  property.  Wherefore,  the  complainants  pray  for  a 
discovery  as  to  the  fraudulent  and  complicated  transactions 
alleged  and  set  forth  in  their  bill,  and  that  the  defendants 
may  be  restrained  and  enjoined  from  selling  or  taking  posws- 
sion  of  any  of  the  lots  claimed  by  complainants,  and  that 
they  may  be  decreed  to  bring  into  Court  the  alleged  fraad- 
ulent  grants,  and  that  the  same  may  be  cancelled  and  decreed 
to  be. null  and  void. 

To  this  bill  of  the  complainants  the  defendants  demuned. 
First,  because  it  was  multifarious.  Second,  because  there 
was  no  equity  in  the  bill  which  entitles  the  oomplaiDaots  to 
the  relief  prayed  for,  and  because  they  have  an  adequate 
remedy  at  Common  Law.  The  Court  below  overruled  the 
demurrer,  and  the  defendants  excepted,  and  now  assign  the 
same  as  errt>r  here. 

Although  the  complainants  are  not  joint  purchasers  of  the 
lots  claimed  by  them,  yet,  they  claim  to  derive  their  title  to 
the  same  from  one  common  source,  they  claim  title  to  the  lots 
undiT  one  general  right,  and  where  several  persons  claim  un- 
der one  general  right,  they  may  file  one  bill  for  the  establish- 
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meut  of  that  right,  without  incurring  the  risk  of  a  demurrer 
for  multifariousness,  although  the  title  of  each  plaintiff  may 
be  distinct :  Ist  Daniel's  Chancery  Practice,  396.  The  objec- 
tion to  a  bill  on  the  ground  that  it  is  multifarious,  is  not,  as 
a  general  rule,  favored  by  the  Courts. 

A  dedication  of  land  io  the  public  for  a  city  is,  in  its  legal 
sense^  a  solemn  and  direct  appropriation  of  the  land  for  such 
use  and  will  be  in  enforced.  If,  as  alleged  in  the  complain- 
ants^ bill,  the  land  comprising  the  site  of  the  city  of  Bruns- 
wick was  dedicated  by  the  Crown  and  provincial  authorities 
of  Great  Britain  to  the  public  for  a  city,  the  site  selected,  a 
plan  of  streets,  squares  and  boundaries  was  adopted,  and,  by 
that  plan,  the  site  was  surveyed,  marked  out  and  dedicated  to 
the  public  for  a  city,  before  the  revolution,  and  if  such  dedica- 
tion was  recognized  and  confirmed  by  the  legislative  autho- 
rity of  the  State,  after  the  revolution,  and  the  lots  had  been 
granted  and  the  title  thereto  had  passed  'to  private  persons 
nnder  such  grants,  issued  either  under  the  authority  of  the 
Crown  of  Great  Britain  before  the  revolution,  or  under  the 
anthority  of  the  State  since  the  revolution,  then,  the  title  to 
the  lota  embraced  within  the  boundaries  of  the  site  com- 
prising the  city  of  Brunswick  had  passed  out  of  the  State, 
and  the  State  had  no  title  to  the  same  at  the  time  of  the  sur- 
vey of  Davis  and  Dart  under  the  Head  Rights  law  in  1826. 
It  is  expressly  alleged  in  the  complainants'  bill  that  the  lots 
surveyed  by  Davis  and  Dart  as  vacant  lands,  under  the 
Head  Rights  Acts,  were  not  vacant  lands  at  the  time  the  sur- 
vey was  made.  This  Court  in  Moody  t?«.  Flemming  (4^A  Oa. 
Sep,,,  116)  held,  that  lands  were  not  subject  to  survey  and  to 
he  granted  in  this  State  on  Head  Rights,  unless  they  are  t;a- 
c^n^  foncb,  thus  giving  an  interpretation  to  the  Head  Rights 
Acts.  Besides,  the  sixth  section  of  the  Act  of  1796  prohibits 
any  person  or  persons,  under  a  penalty  of  five  hundred  dol- 
lars, from  making  an  attempt  to  run  up  the  commons  of  the 
towns  of  Brunswick  and  Frederica,  and  declares  that  all  sur- 
veys heretofore  made  and  grants  surreptitiously  obtained  are 
null  and  void :  Marbury  and  Crawford's  Dig.,  159. 

Taking  the  several  allegations  in  the  complainants'  bill  to 
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be  true,  the  State  had  no  title  to  the  lots  ia  oontroversj  at  the 
time  Davis  and  Dart  obtained  their  grants  nnder  their  sur- 
vey under  the  Head  Rights  Acts,  and  the  survey  made  br 
them  of  the  lots  in  question  was  void  under  the  provisions  of 
those  Acts,  the  same  not  being  vacaM  lands.  And  inasmacli 
as  the  survey  of  the  lots  made  by  them  in  1826  was  not  only 
without  authority  of  law  but  in  violation  of  the  public  law  of 
the  State,  the  grants  obtained  by  them  from  the  State  for  the 
lots  included  in  their  survey,  are  also  void,  and  they  aoqaired 
no  title  to  the  land  under  them,  even  if  the  State  had  not 
previously  granted  the  land  and  divested  herself  of  the  title 
thereto. 

The  prayer  of  the  complainants  is  that  the  all^;ed  void 
grants  may  be  delivered  up  and  cancelled,  inasmuch  as  tber 
create  a  cloud  upon  their  title  and  the  threatened  proceedings 
of  the  defendants  are  calculated  to  diminish  the  valoe  of 
their  property.  The  defendants  insist  that  the  compIaiDaots 
have  an  adequate  and  complete  remedy  at  law.  It  is  true 
that  under  the  provisions  of  our  Code,  in  a  contest  between 
individual  citizens,  grants  to  land  may  be  impeached  before 
the  Courts  where  they  are  void  upon  their  face  or  are  issae^l 
without  authority  of  law,  or  against  a  prohibition  in  a 
statute,  or  for  property  to  which  the  State  had  no  title :  Code, 
section  2330.  It  is  also  true  that  this  may  be  done  without 
making  the  State  a  party  to  the  suit,  but,  in  our  judgment, 
according  to  the  allegations  made  in  their  bill,  the  complain- 
ants' remedy  in  a  Court  of  law  would  not  be  as  complete  and 
effectual  as  in  a  Court  of  f]quity.  Besides,  a  Court  of 
Equity  will  entertain  jurisdiction  in  order  to  avoid  a  mul- 
tiplicity of  suits. 

A  Court  of  Equity  has  jurisdiction  to  have  the  all^ 
fraudulent  and  void  grants  brought  into  Court  and  to  decree 
that  the  same  should  be  delivered  up  and  cancelled  as  the; 
have  a  tendency  to  throw  a  cloud  over  the  complainants' 
title :  2d  Story's  Equity  Jurisprudence,  section  700;  Brenton 
V8,  SmUh  and  wifs^  28^  Oa.  Bep,,  442 ;  Wynne  va,  LumpU\ 
Zbth  Ga.  Rep,j  203.  The  demurrer  being  a  general  demor- 
rer  to  the  whole  bill  for  want  of  equity,  there  was  no  error  in 
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the  judgment  of  the  Court  below  in  overruling  it.     Let  the 
judgment  of  the  Court  below  be  affirmed. 


Phillip  Causey,  plaintiff  in  error,  vs.  James  M.  Cooper, 

defendant  in  error. 

The  legal  effect  of  a  plea  of  the  general  issue  by  the  defendant,  is  an  ab- 
flol ate  and  general  denial  of  what  is  alleged  in  the  plaintiff's  declaration, 
whereby  the  fact  of  indebtedness  is  affirmed  on  one  side,  and  denied 
on  the  other,  which  denial  of  indebtedness  to  the  plaintiff  is  an  issuable 
defense ;  and  if  sworn  to  by  the  defendant,  entitles  him  to  go  before  a 
jury  for  the  trial  of  that  issue. 

Pleading.  Before  Judge  Harrell.  Randolph  Superior 
Court.     May  Term,  1870. 

Cooper  sued  Causej  upon  an  open  account.  Causey  pleaded 
that  ^*  he  did  not  undertake  and  promise  in  manner  and  form 
as  the  said  plaintiff  has  above  thereof  complained  against 
him,  and  of  this  he  puts  himself  upon  the  country.''  This 
plea  was  sworn  to  according  to  the  form  required  by  law- 
Cooper's  counsel  moved  to  strike  the  plea,  because  it  was  not 
an  issuable  plea.  The  Court  struck  it  and  entered  judgment 
against  Causey  for  the  amount  sued  for.  This  is  assigned  as 
error. 

B.  S.  WoRRiLL,  for  plaintiff  in  error. 

H.  Fielder,  for  defendant 

Warner,  J. 

The  error  assigned  to  the  judgment  of  the  Court  below  in 
this  case,  is  in  ordering  the  defendants'  plea  of  the  general 
issue  to  be  stricken  out,  on  the  ground,  that  it  was  not  an 
issuable  plea.  The  plea  was  sworn  to,  and  in  general  terms, 
denied  the  indebtedness  of  the  defendant  to  the  plaintiff.  In 
oar  judgment,  the  legal  effect  of  a  plea  of  the  general  issue 
by  the  defendant,  is  an  absolute  and  general  denial  of  what 

You  ZLT.-  27. 
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is  alleged  in  the  plaintiflTs  declaration^  whereby  the  fact  of 
indebtedness  is  affirmed  on  one  side  and  denied  on  the  other, 
which  denial  of  indebtedness  to  the  plaintiff  on  the  part  of 
the  defendant  is  an  issuable  defense:  3d  Blackstone's  Com- 
inentarieSy  305 ;  and  if  sworn  to  by  the  defendant,  entitle 
him  to  go  before  a  jury  for  the  trial  of  that  issue  under  the 
existing  law  of  this  State. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Isaac  P.  Tison  and  William  H.  Baldy,  plantifi&  id  er- 
ror vs.  James  Morgan,  defendant  in  error. 

In  a  contest  between  M.  and  T.,  as  to  which  of  them  was  Clerk  of  the 
Superior  Court,  the  Court  decided  against  T.,  who  was  in  office.  He 
sued  out  a  writ  of  error,  took  no  supereedeas,  and  his  deputy  ccmfie"! 
the  record  to  this  Court.  The  writ  of  error  was  dismissed,  becassf 
the  record  was  not  certified  by  the  Clerk  of  the  Court. 

Quo  Warranto.     Practice.    Supreme  Court. 

This  was  a  proceeding  before  Judge  Clark,  by  Morgan 
averring  that  Tison  held  the  office  of  Clerk  of  the  Superior 
Court  of  Lee  county,  without  lawful  warrant,  that  he,  Mai^n, 
was  the  Clerk,  and  prayed  to  oust  Tison.  After  an  investi- 
gation, on  the  16th  of  April,  the  Judge  ordered  Tison  ami 
his  deputy,  Baldy,  to  deliver  the  office  and  its  books  and 
papers  to  Morgan,  as  the  rightful  Clerk,  giving  them  a  sus- 
pension of  ten  days  to  except  to  his  decision.  Tison  and  bi^ 
deputy  sued  out  a  writ  of  error,  upon  various  grounds.  On 
the  23d  of  April  the  bill  of  exceptions  was  filed,  and  the  Jodge 
then  revoked  said  order  of  the  16th  of  April.  The  filing  oi 
the  bill  of  exceptions  in  office,  its  service  and  the  transmis- 
sion of  it,  and  the  record  here,  were  made  by  Baldy,  as  Deputy 
Clerk.    No  bond  for  costs  appears. 

When  the  cause  was  called  here,  upon  motion  of  defend- 
ant's counsel,  it  was  dismissed,  because  these  official  acts  were 
not  performed  by  the  Clerk,  there  having  been  no  superotdea* 
of  the  judgment  ousting  Tison. 


ATLANTA,  JUNE  TERM,  1870.  411 

McCree  v«.  Mayor  and  Council  of  Americus. 

Hawkins  &  Burke,  F.  H.  West,  George  W.  War- 
wick, for  plaintiffa  in  error, 

Lyon,  DeGraffenreid  &  Irvin,  for  defendant. 


R.  M.  McCreb,  plaintiff  in  error,  vs.  the  Mayor  and  Coun- 
cil OF  Americus,  defendant  in  error. 

Pending  tlie  bill  below,  this  Conrt  can  not  review  the  action  of  the  Court 
below,  npon  an  injunction,  etc.  (R.) 

i  XoTB. — During  this  term  many  other  like  causes  were  dismissed  or  with- 
drawn upon  the  same  ground.)  This  is  changed  by  Act  of  29th  October, 
1869,  q.  T. 

Writ  of  Error.  Interlocutory  Orders.  From  Sumter 
county. 

JlcCree  filed  a  bill  against  the  Mayor  and  Council  of 
Americns,  to  restrain  them  from  erecting  a  nuisance.  Judge 
Clark,  the  Chancellor,  ordered  them  to  show  cause  why  the 
injunction  should  not  be  granted.  On  the  26th  of  March, 
1870,  they  showed  cause,  and  upon  the  pleadings  and  affida- 
vits being  read  and  argument  had,  the  Chancellor  refused 
the  injunction.  MeCree  sued  out  his  bill  of  exceptions,  to 
correct  alleged  errors  in  said  action. 

When  the  cause  was  called  here,  it  was  dismissed,  upon 
motion  of  defendant's  counsel,  because  it  was  prematurely 
brought  up,  under  the  ruling  in  the  Nacoochee  Hydraulic 
Hose  Mining  Company  vs,  DaviSy  40th  Georgia  Reports, 
.309,  q.  V. 

GooDE  &  Lumpkin,  by  Tignor,  for  plaintiff  in  error. 
Fort  &  Hollis,  for  defendant. 
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S«By  V8,  Treadwell. 

Thomas  Seay^  plaintiff  in  error,  vs.  Smith  Tbeadwell, 

defendant  in  error. 

1.  If  the  eyidence  be  not  in  the  bill  of  exceptions,  or  attached  to  it,  tad 
identified  bj  the  Judge,  the  writ  of  error  will  be  dismissed.    (B.) 

2.  If  the  record  be  not  certified  in  the  time  required  by  law,  and  no  dili- 
gence by  plaintiff  to  have  it  done  in  time  appears,  the  writ  of  error  will 
be  dismissed.     McCat,  J.,  dissenting.     (R.) 

Practice.    Supreme  Court.    From  Terrell. 

This  cause  was  tried  before  Judge  Harrell  in  Terrell  coimtr. 
A  brief  of  the  evidence  was  agreed  upon,  he  approved  it  and 
ordered  it  to  be  filed  in  the  Clerk's  office.  This  evidence  was 
not  set  out  in  the  bill  of  exceptions,  but  a  certified  copy  of 
it  was  attached  to  it,  and  alluded  to  **  as  part  of  this  bill  of 
exceptions/'  and  afler  it  was  the  Judge's  certificate  to  the  bill 
of  exceptions,  in  the  usual  form,  but  no  identification  that 
the  brief  of  evidence  was  correct,  except  the  Clerk's  certifi- 
cate aforesaid. 

The  bill  of  exceptions  was  signed  and  certified  bj  the  Judge 
on  the  31st  of  December,  1869,  and  filed  in  the  Clerk's 
office  on  the  1st  of  January,  1870.  On  the  20th  of  April, 
1870,  the  Clerk  made  out  the  copy  of  the  record  and  certifietl 
to  it  and  the  bill  of  exceptions.  They  reached  here  on  the 
4th  of  May,  1870.  There  was  a  motion  to  dismiss  it,  be- 
cause the  evidence  was  not  in  the  bill  of  exceptions,  and 
because  the  Clerk  had  not  certified  the  record  in  the  time 
allowed  by  law.  No  explanation  of  this  delay  was  attempted 
to  be  shown.  The  writ  of  error  was  dismissed  on  both 
grounds,  McCay,  J.,  dissenting  as  to  the  last  grounds. 

W.  A.  Hawkins,  Lyon,  DeGraffenreid  &  Irvin,  Sim- 
mons, Parks,  Fielder,  Scarborough,  for  plaintiff  in  error. 

C.  B.  WooTTEN,  F.  M.  Harper,  by  Lochrane  &  Clark, 
for  defendant. 

NoTK.-^Many  causes  in  like  situation,  as  to  the  time  of  certifieaHott. 
were  dismissed,  in  default  of  a  showing  of  diligencei  or  excuse  for  its  noa 
exercise  by  the  plaintiff  in  error,  or  nis  counsel.  None  of  them  need 
notice,  except  such  as  have  somethinff  else  in  them.  For  the  optnioA. 
upon  which  they  were  dismissed,  see  Jones  vs.  Payne,  anie,  32. 
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Walker  vs.  Jackson — Smith  et  aL,  ve,  Boatrite  ei  al, 

John  Walker,  plaintiff  in  error,  v8.  James  Jackson, 

guardian,  defendant  in  error. 

[McCay,  J.,  did  not  preside  in  this  cause.] 

A  caase  was  twice  continued  here  because  the  record  was  incomplete.  At 
the  third  term  it  was  dismissed  because  it  was  the  third  term  of  said 
cause  and  because  plaintiff  in  error  showed  no  diligence  in  trying  to  get 
the  record  here.     (R.) 

Practice.     Constitutional  law.     From  Scblej. 

This  cause  came  up  to  June  Term,  1869.  At  that  term,  a 
diminution  of  the  record  was  suggested  and  the  cause  was 
tontinue<l.  The  record  being  yet  incomplete,  at  December 
Term,  1869,  it  was  again  continued.  At  June  Term,  1869, 
the  Court  dismissed  the  bill  of  exceptions  because  it  was  the 
third  term  and  plaintiff  in  error  had  showed  no  diligence  to 
procure  the  record  to  be  certified. 

W.  A.  Hawkins,  R.  F.  Lyons,  for  plaintiff  in  error. 

B.  Hill,  Blanford  &  Miller,  for  defendant. 


N.  A.  Smith  et  oi,  plaintiffs  in  error,  v3.  A.  V.  Boatritb 

et  al,,  defendants  in  error. 

A  LilL  of  exceptions  must  specify  plainly  the  decision  complained  of  and 
the  error  alleged,  and  if  it  do  not  it  will  be  dismissed.     (R.) 

Bill  of  Exceptions.  From  Marion  county.  March  Term, 
1870. 

The  bill  of  exceptions  recited,  without  more,  that  the  cause 
of  .Jackson  M.  Magill,  administrator,  etc.,  against  A.  V. 
Boatrite  ei  al.y  a  bill  for  relief,  direction  and  injunction  was 
submitted  for  final  decree,  and  upon  the  pleadings  ''an 
report  of  the  Master  and  the  things  therein  contained  being 
f^oosidered  by  the  Judge,  he  rendered  a  decree  which  is  of  re- 
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Lopez  M.  HcArdle. 
cord  "which  is  referred  to  in  this  bill  of  exceptions,  to  which 
decree  the  heirs  at  law,  X.  A.  Smith  aod  others  (auned', 
except." 

Upon  motion  of  deFendant's  counsel,  the  bill  of  excquions 
was  dismissed  because  it  did  not  specify  plainly  the  decbion 
complained  of  and  the  errors  alleged. 

B.  B.  HiNTOs,  for  plaintiff  in  error. 
Peabody  &  Bbanxon,  for  defendant. 


C.  Lopez,  plaintiff  in  error,  vs.  Felix  McAhdle,  admini- 
strator, defendant  in   error. 

If  the  transcript  of  the  record  be  not  certifieil  or  sent  up  to  Ihii  Coon 
within  the  time  prescribed  hj  the  statutes  and  the  relet  of  thit  Coait. 
and  no  diligence  to  procure  it  to  be  done,  bj  the  counsel  for  pliintiff 
in  error,  appears,  the  writ  of  error  will  be  dismissed.     (B.) 

It  is  not  a  sufficient  assignment  of  errors,  as  to  a  charge  of  Ibe  Conr. 
eelontin  extenso,  to  saythateEich  and  everjpartofitis  error.  HrCir, 
J.,  dissented  from  the  judgment  of  Ihe  Court,  apon  the  gronni  tin' 
there  wm  (wother  sufficient  assignment  of  error,  as  to  the  rejection  of 
evidence.  He  thought  that  that  could  be  heard,  thoogh  ihe  cbr£( 
could  not  be  reviewed.     (R.) 

Practice  of  Supreme  Court     From  Muscogee. 

The  bill  of  exceptions  was  filed  in  the  office  of  the  Cl^rk 
below  on  the  29th  of  December,  1869.     The  record  wsswr- 
tified  on  the  7th  of  April,  187i 
that  it  did  not  reach  the  ofBce 
till  the  13th  of  May,  1870. 

The  bill  of  exceptions,  after 
forih  the  charge  of  the  Court  ii 
pages  of  foolscap  paper  and  tb 
cepte<l  to  the  charge  of  said  C 
thereof,  and  now  here  assigns 
igned  another  e 
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Perry  ti  al.,  v»,  Ganby. 

When  the  cause  was  called  here,  counsel  for  defendant  in 
error  moved  to  dismiss  the  writ  of  error,  because  it  was  sent 
up  too  late  and  because  the  assignment  of  errors,  as  to  the 
charge  of  the  Court,  was  not  as  plain  and  specific  as  was  re- 
quired bj  the  law.  The  cause  was  dismissed  upon  both 
grounds. 

William  Dougherty,  Blanford  &  Miller,  Wiley 
WiLUAMS,  for  plaintiff  in  error. 

L  T.  DowyiXG,  R.  J.  Mo3£S,  for  defendant. 


William  Perry  d  aJ.,  plaintiffs  in  error,  vs.  Robert  M. 

GuNBY,  defendant  in  error. 

When  counsel  propose  to  show  that,  within  the  time  prescribed  bj  the 
rule  of  this  Court,  they  applied  to  the  Clerk  below  to  see  if  he  had 
traasmitted  the  record  to  this  Court,  a  statement  that  thej  did  so  at  the 
proper  time,  or  '*  within  a  few  days  thereailer/'  is  too  indefinite  to 
meet  the  requirements  as  to  diligence.     (R.)     McCay,  J.,  dissenting. 

If  the  failure  of  the  Clerk  to  send  up  the  record  is  caused  by  counsel  for 
plaintiff  ill  error  misinforming  him  as  to  where  the  rule  fixing  the  time 
within  which  to  send  it  up  was  to  be  found,  the  writ  of  error  will  be 
dismissed.     (R. ) 

Practice.     Supreme  Court.     From  Muscogee. 

On  the  11th  of  June,  1870,  Seay  vs.  TreadweU  ante  was 
dismissed  because  the  transcript  of  the  record  was  not  certi- 
fied in  time  and  no  diligence  was  shewn  to  have  it  so 
sent  up. 

Counsel  for  Perry  et  cd,  hearing  the  decision^  and  fearing 
that  this  cause  might  be  dismissed,  filed  his  affidavit  that  ''at 
the  end  of  that  time  (ten  days  from  the  filing)  or  within  a 
few  days  thereafter/'  he  called  on  the  Clerk  and  was  told  by 
liim  that  he  had  attended  to  the  bill  of  exceptions  as  he  had 
told  him,  and  the  Clerk  was  understood  to  mean  that  he  had 
sent  it  up  within  the  time^  as  he  had  been  requested.    And 
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Periy  ei  aL,  v$.  Gnnbjr. 

thereopon  a  madamua  was  issued  against  the  Clerk  to  reqiond 
as  to  the  fiiots,  and  shew  cause  wbj  he  had  &iled  to  send  op 
the  record  within  the  time  required  by  the  rule  of  this  Cooit 

In  response,  the  Clerk  swore  that  he  was  instmcted  br 
Perry's  counsel  that  he  must  certify  and  transmit  the  reeofd 
to  this  Court  in  ten  days  from  the  filing  of  the  bill  of 
exceptions  in  his  oi&ce,  and  was  by  him  referred  to  a  rule  of 
this  Court  to  that  effect,  which  the  counsel  could  not  find, 
but  told  him  (the  Clerk)  that  it  was  somewhere  in  the  Code; 
and  the  Clerk  promised  to  do  so.  But,  on  consultation  with 
several  persons,  and  especially  with  one  who  bad  for  minj 
years  been  a  Clerk  of  said  Superior  Court,  he  was  told  4bat 
Perry's  counsel  was  mistaken.  Being  unable  to  find  sack 
rule  in  the  Code  and  supposing  that  if  the  bill  of  exceptions 
and  transcript  were  forwarded  soon  enough  to  reach  here  be- 
fore the  return  day  for  this  term,  all  would  be  right,  he 
postponed  sending  it  up.  He  said  that  he  did  subsequently 
tell  counsel  for  Perry  that  he  had  attended  to  his  request,  but^ 
at  the  time,  not  thinking  of  the  matter,  meant  only  that  be 
had  certified  the  record  and  not  that  he  had  sent  it  up  to  this 
Court;  though  he  did  not  doubt  that  counsel  understood  him 
to  mean  that  he  had  sent  it  up.  He  further  stated  that  he 
had  yet  never  seen  the  rule  alluded  to. 

The  bill  of  exceptions  was  filed  in  office  below  on  tJie  2d 
of  April,  1870,  the  record  was  certified  on  the  9th  of  that 
month,  but  it  did  not  reach  the  office  of  the  Clerk  of  this 
Court  till  the  13th  of  May,  1870.  There  is  a  daily  mail 
from  Columbus,  the  county  site  of  Muscogee  county,  to  At- 
lanta. When  the  cause  was  called  here  for  hearing  on  the 
18th  of  June,  1870,  the  counsel  for  defendant  in  error  moved 
to  dismiss  the  writ  of  error,  because  though  it  had  arriveil 
here  more  than  twenty  days  before  the  term,  yet  the  record 
had  not  been  sent  from  the  office  of  the  Clerk  below  to  the 
Clerk  of  this  Court  within  the  time  required  by  the  rule. 

Counsel  for  Perry  produced  his  said  affidavit,  said  order 
and  response  of  the  Clerk,  and  contended  that  the  fiiult  was 
with  the  Clerk;  said  the  Clerk  was  mistaken  as  to  hia  saying 
the  rule  was  in  the  Code,  and  that  he  had  been  diligent  to 
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Edgarton,  Rogers  k  Hatch  vs,  Webb  &  Co. 


correct  his  error  as  soon  as  it  was  discovered.  The  reply 
was  tkaty  "  a  few  days  thereafter  '^  was  too  indefinite  a  show- 
ing as  to  when  lie  applied  to  the  Clerk  to  see  if  his  instruo* 
tioQs  were  carried  out,  and  that  by  the  Clerk's  affidavit  pro- 
duced by  Perry's  counsel,  it  appeared  that  he  told  the  Clerk 
that  the  rule  was  in  the  Code,  when  it  was  in  the  39th  Geor- 
gia Reports,^  and  this  mislead  him  and  produced  the  delay. 

The  cause  was  dismissed.  The  reasons  for  dismissal  were 
the  want  of  diligence,  etc.,  as  stated  in  the  reply  of  counsel 
for  defendant  in  error  as  aforesaid. 

McCay,  J.,  dissented  upon  the  ground,  first,  if  the  record 
beoer^i^  within  the  time  prescribed  by  the  Code,  its  man- 
ual tradition  to  this  Court  may  be  at  any  time  before  the  lasfc 
return  day  for  the  term  to  which  it  is  returnable ;  that  the 
ruk  as  to  sending  up  the  record  is  only  directory  to  the 
Clerk ;  second,  at  any  rate  the  showing  satisfied  him  as  to 
diligence  by  counsel  to  have  the  Clerk  to  do  his  duty. 

R.  J.  M0SE8,  Chappell  &  Russell,  for  plaintiff  in  error. 
H.  L.  Benning,  for  defendant. 


L.  Edgarton,  Rogers  &  Hatch,  plaintiffs  in  error,  vs. 
John  N.  Webb  &  Co.,  defendants  in  error. 

A  motion  to  dismiss  the  writ  of  error,  takes  precedence  of  one  to  remore 
the  cause  to  the  United  States  Courts.     (K.) 

ir  it  be  questionable  whether  the  United  States  District  Court  will  take 
jurisdiction  of  the  cause  to  be  removed  from  this  Court,  the  order  for 
remoral  will  be  upon  terms  that  if  the  United  States  Court  refuses  to 
take  jurisdiction,  the  judgment  below  shall  stand  affirmed.     (R.) 

^'ben  the  dismissal  of  the  writ  of  error  had  been  prevented  by  a  state- 
ment of  counsel  as  to  diligence,  and  the  cause  was  then  ordered  to  be 
removed  to  the  United  States  Court,  counsel  for  plaintiff  in  error,  by 
calling  attention  to  the  fact  that  he  had  perhaps  committed  an  error  in 
his  statemeut,  was  allowed  to  have  the  order  of  removal  revoked,  and 
liis  cause  withdrawn.     (R.) 

*A  printed  copy  of  this  rule  had  been  by  the  reporter  mailed  to  every 
clerk  in  tke  8tat6  before  its  publication  in  89th  Georgia  Report.     (R.) 
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Edgartoii)  Rogers  &  Hatch  vs.  Webb  &  Co. 

Practice.  Supreme  Court.  Assumpsit  from  Mosoogee 
County.     November  Term,  1869. 

The  bill  of  exceptions  was  filed  below  on  the  2d  of  April, 
1870,  the  record  was  not  certified  till  the  19th  of  April,  1870, 
and  did  not  reach  this  Court  till  the  13th  of  May,  1870.  Be- 
fore the  calling  of  the  case,  mandamus  was  sued  oat  against 
the  Clerk,  calling  on  him  to  show  cause  why  he  did  not  send 
up  the  record  sooner. 

When  the  cause  was  called  (on  the  21st  of  June,  1870,)  for 
a  hearing,  counsel  for  defendants  in  error  moved  todismi^it, 
because  it  had  not  been  sent  up  within  the  time  prescribed 
by  the  rule.  Counsel  for  plaintiff  in  error  presented  a  peti- 
tion, in  due  form,  for  the  removal  of  the  cause  to  the  Uniteti 
States  Circuit  Court,  and  insisted  that  it  had  precedence  of 
the  motion  to  dismiss.  The  Court  held  that  the  motion  to 
dismiss  was  first  in  order.  Counsel  for  plaintiff  in  error  theo 
made  affidavit  touching  his  diligence  in  the  premises,  show- 
ing that  it  was  the  fault  of  the  Clerk  below  that  thecaiee 
did  not  come  here  in  time,  and  thereupon  the  motion  to  dis- 
miss was  overruled. 

In  reply  to  the  motion  to  remove  the  cause  to  the  United 
States  Circuit  Court,  counsel  for  defendant  in  error  contended 
that  the  matter  in  dispute  was  not  within  the  jurisdiction 
of  the  United  States  Court.  Without  passing  upon  that 
point,  this  Court  ordered  the  cause  to  be  removed  to  the 
United  States  Court,  upon  the  express  terms  that  if  that 
Court  refused  jurisdiction  of  the  cause,  the  judgment  below 
should  stand  affirmed.  This  was  done  because  the  cause  mo^ 
be,  at  this  term,  finally  disposed  of  here,  unless  providential 
cause  prevents.  At  the  same  lime  the  Court  had  a  rule 
issued  against  the  Clerk  below,  calling  on  him  to  show  cause 
why  he  should  not  be  punished  for  having  told  said  coonsel 
for  plaintiff  in  error,  before  the  time  was  out,  that  be  had 
sent  up  said  record,  when  he  had  not. 

On  the  25th  of  June,  counsel  for  plaintiff  in  error  ap- 
peared in  Court,  and  stated,  that  he  was  informed  that  the 
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Clerk  said  he  (counsel)  was  mistaken  as  to  a  statement  in  his 
affidavit,  that  he  was  satisfied  that  the  Clerk  meant  no  con- 
tempt, eto.,  and  asked  that  the  rule  against  the  Clerk  below 
be  discharged,  that  the  order  for  removal  be  set  aside,  and 
that  he  have  leave  to  withdraw  the  record  of  the  cause,  and 
thus  leave  the  judgment  of  the  Court  below  affirmed.  This 
was  allowed. 

R  J.  Moses,  for  plaintiff  in  error. 
Ingram  &  Crawford,  for  defendant. 


James  Rankin,  executor,  et  al,,  plaintiffs  in   error,   vs. 
G£0R6£  Anderson  et  al.,  defendants  in  error. 

The  want  of  a  certificate  by  the  Clerk  below  to  what  is  sent  here  as  the 
record  is  no  ground  for  saggesting  a  diminution  of  the  record.     (R.) 

If,  when  a  cause  ia  called  for  hearing,  there  is  no  record  certified  from 
the  Court  below,  the  cause  will  be  dismissed.  The  certificate  should 
have  been  supplied  bj  mandamus  from  the  Judge  of  the  Superior 
Court.    (R.  ) 

If  the  evidence  be  not  set  forth  in  the  bill  of  exceptions,  or  attached  to 
it  aud  identified  by  the  Judge,  the  bill  of  exceptions  will  be  dismissed. 

Practice.     Bill  of  Exceptions.     From  Muscogee, 

This  was  a  bill  for  account  in  favor  of  Anderson  et  al. 
against  James  Rankin  as  executor  of  William  Rankin  et  al. 
There  was  a  verdict  against  defendants  and  they  sued  out  a 
hill  of  exceptions.  In  reciting  the  evidence  on  the  trial  in 
the  bill  of  exceptions,  it  was  stated  that  the  complainants 
rea<l  in  evidence  "  the  following  receipt "  and  "  a  note  made  by 
William  Rankin  to  William  Matheson,  of  which  the  follow- 
ing is  a  copy,"  they  also  introduced  vouchers  to  shew,  etc., 
"which  vouchers  were  all  of  record  in  the  Court  of  Ordinary 
of  Muscogee  county,^^  etc.,  but  neither  receipt,  note  nor 
voucher  was  copied  or  described  in  the  bill  of  exceptions. 
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Pridgen  vs,  Daer. 

It  was  stated  that  the  Judge  gave  a  certain  charge  theraa 
Bpecified  and  refused  to  charge  as  requested  therein  specified, 
and  this  charge  and  refusal  are  the  only  alleged  errors.  Th« 
record  sent  up  iiad  on  it  no  certificate  from  the  Clerk  below. 
The  bill  of  exceptions  was  certified. 

When  it  was  called  here,  counsel  for  plaintiff  in  error  pro- 
posed to  suggest  a  diminution  of  the  record  in  that  the  paper 
sent  up  as  the  record  had  no  certificate.  The  Court  refused 
to  allow  it  upon  the  ground  that  the  want  of  Clerk's  certi- 
ficate was  not  ground  for  such  suggestion^  saying  mcamdatMU 
from  the  Judge  of  Superior  Court  was  the  remedy  to  supplj 
this  defect. 

Counsel  for  defendant  in  error  moved  to  dismiss  the  cause, 
first,  because  the  errors  were  not  properly  assigned ;  second, 
because  the  evidence  was  not  embodied  in  the  bill  of  excep- 
tions and  because  the  record  was  not  certified.  It  was  dis- 
missed on  the  two  last  grounds. 

Peabody  &  Brannon,  Smith  &  Alexander,  for  plain- 
tiffs in  error. 

B.  J.  Moses,  William  Dougherty,  for  defendants. 


Thomas  C.  Pridgen,  plaintiff  in  error,  t?«,  John  W.  Dcer, 

defendant  in  error. 

Rule  tenth  requires  a  brief  of  the  oral  and  a  copy  of  the  written  testimocy 
in  the  case  shall  be  incorporated  in  the  bill  of  exceptions,  or  be  t:- 
tached  thereto,  as  an  exhibit ;  and,  in  the  latter  case,  it  shall  be  idemi- 
fied  as  true  by  the  signature  of  the  Judge  thereupon,  and  for  &ilareto 
comply  with  this  rule  the  bill  of  exceptions  will  be  dismissed.    (R.) 

Bill  of  Exceptions.    From  Muscogee. 

Pridgen  held  a  judgment  against  one  Martin,  and  garni* 
sheed  "John  W.  Duer,  Ordinary  of  said  connty,  daiming  ia 
his  affidavit  $370  82/'  He  answered  that  as  Ordinarj  b« 
owed  Martin  $200  00,  but  as  an  individual  he*  owed  birn 
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nothing,  nor  had  any  of  his  effects.  Pridgeu's  counsel  moved 
to  enter  judgment  againat  Duer,  as  Ordinary,  for  $200  00, 
bat  the  Court  would  not  allow  it  and  discharged  the  garni- 
ahee.  Pridgen's  counsel  sued  out  a  bill  of  exceptions,  to  cor- 
rect this  error.  He  therein  stated,  that  he  "  exhibited  to  the 
Court  n  judgment  obtained  by  him  against  the  said  principal 
debtor,  George  W.  Martin,  for  the  sum  of  $66  28,  besides 
interest  and  costs." 

Upon  motion  of  counsel  for  defendant  in  error,  the  cause 
was  dismissed,  because  the  evidence  was  not  exhibited  to  or 
in  the  bill  of  exceptions,  as  required  by  the  tenth  rule  of  this 
Court. 

R,  J.  MosEB,  for  plaintiff  in  error. 

Pbabodv  &  Bbannon,  for  defendant. 


T.\UES  M.  Sfakeb,  pkintifr  in  error,  vs.  James  Maxwell 
and  wife,  defendants  in  error. 

f  connsel  be  detained  from  Caarl  proTidenUallj,  and  in  fait  absence  his 
cause  be  diamitaed,  fur  want  of  prosecution,  it  maj  be  reinataled.   (K.) 

'Xo  writ  of  error  as  to  the  decision  of  a  motion  aa  to  injunction,  will  b« 
beard  in  tbe  Supreme  Coart  wliile  the  cause  is  pending  below.     (R.) 

Practice.     Supreme  Court.     From  Spalding  County. 

Judge  Green  refused  an  injunction  prayed  for  by  Sparks 
i^^inst  Maxwell  and  wife,  and  Sparks'  counsel  sued  out  a 
crit  of  error. 

When  the  cause  was  called  here  it  was  dismissed  for  want 
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'  McWilliami  r*.  Walthall. 

The  writ  of  error  was  again  (]isiatssed  because  premttnid; 
here.  See  The  Nacoochee  Hydravltc  and  Hoae  iCmii^  Cm- 
pony  v».  Davis,  40th  G«.  E.,  309. 

DoYAL  &  NuNALi.Y  for  plaiatiff  in  error. 

D.  J.  Bailey,  Speeb  &  Beck,  for  defeattantB. 


A.  J.  McWiLUAMH,  plaintiEFin  error,**.  J.  H.  Walthall, 
defendant  in  error. 

A  bill  of  exceptions,  not  properly  certified,  will  be  diemiased.  lf;i 
comes  up  witbont  any  certificate,  the  defect  ia  not  cnr«d  byhtnegt^ 
Clerk  below  sabsequentlj  examine  it,  describe  it,  and  then  eertilyiln^ 
the  paper  bo  described  is  the  true  original  bill  of  exceptioni,  tit..  >' 
required  bj  the  statute.  The  remedj  to  supply  such  a  defect  iiMt- 
daawa.    (R.) 

Bill  of  Exceptions.     Practice.    From  Coweta. 

The  bill  of  exceptions  io  this  cause  was  filed  below  on  ttw 
30th  of  September,  1869,  and  returned  to  December  Tens. 
1869,  of  this  Court.  It  was  continued,  upon  a  suggestion  of 
a  diminution  of  the  record,  made  by  counsel  for  defendanl  in 
error. 

The  papjer,  detached  from  the  bill  of  exceptions,  and  por- 
porting  to  be  a  transcript  of  the  -"' — ''  '■"''  —  ~~.;»!~» 
upon  it.  On  the  bill  of  exception 
foregoing  is  a  full  and  complete  tr 
proceedings  in  the  Superior  Court 
of  Asaumf^it,  in  which  John  H.  'V 
J.  McWilliams  is  defendant."  Tl 
8th  of  October,  1869,  and  it  arri 
Clerk's  office  of  this  Court  on  that 
tificate  that  the  bill  of  exceptions 

Pursuant  to  said  suj^;eetion,  t 
with  an  order  to  nend  up  a  comp 
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next  term.  When  counsel  for  plaintiff  in  error  arrived  here 
and  found  no  compliance  with  said  order,  he  procured  leave 
to  take  the  papers  from  the  office  of  this  Court,  carried  them 
with  him  to  the  Clerk  below,  and  obtained  a  complete  tran- 
script of  the  record,  certified  in  the  usual  form,  with  this  ad- 
dition :  "  I  do  further  certify  that  the  bill  which  was  filed  in 
iiiy  office  on  the  30th  day  of  September,  1869,  and  was  by 
me  filed  in  the  Clerk's  office  of  the  Supreme  Court,  on  the 
8th  day  of  October,  1869,  is  the  true  original  bill  of  excep- 
tions in  said  case,  just  as  it  was  received  from  Judge  J.  R. 
Parrott,  who  presided  on  the  trial  of  said  case."  This  was 
dated  June  25th,  1870,  and  was  brought  here  and  filed  in 
office  on  the  same  day.  (This  course  was  adopted  because 
counsel  did  not  feel  at  liberty  to  allow  the  Clerk  to  put  any- 
tliiug  on  the  papers,  after  they  had  been  filed  in  the  office  of 
this  Court.) 

On  the  28th  of  June,  1870,  the  cause  was  called  here  for  a 
iiearing.  A  motion  was  made  to  dismiss  it  on  various  grounds, 
one  of  which  was  because  the  bill  of  exceptions  had  on  it  no 
certificate  that  it  was  the  true  original,  etc. 

Counsel  for  plaintiff  in  error  met  tiiis  with  the  following 
affidavits :  One  from  the  Clerk  below,  in  which  he  stated 
that  five  or  six  weeks  ago  he  had  certified  and  sent  here  by 
mail  a  complete  transcript  of  the  record  in  said  cause.  One 
by  counsel  for  plaintiff  in  error,  in  which  he  stated  as  follows : 
lie  was  ready  to  suggest  the  diminution  of  the  record  at  De- 
cember Term,  1869,  and  would  have  done  so  had  he  not 
been  anticipated  by  counsel  for  defendant  in  error;  that  after- 
wards he  saw  the  Clerk  with  an  envelope  en  roide  for  the 
|)0<it-office,  saying  it  contained  the  correct  transcript,  which 
lie  was  then  sending  to  the  Clerk  of  this  Court ;  he  supposed 
tbe  same  was  here,  till  he  arrived  and  found  out  the  contrary 
i'rom  the  Clerk  of  this  Court ;  that  he  then  took  an  order  to 
take  said  papers  from  the  Clerk's  office  of  this  Court  and 
procured  the  new  transcript  and  new  certificate,  as  aforesaid, 
lie  contended,  that  as  the  record  was  now  complete,  and  the 
bill  of  exceptions  was  by  its  face  the  true  original,  the  certifi- 
ate  of  the  Clerk  to  its  identity,  by  describing  it  as  aforesaid, 
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Holland  vt.  C>mp  et  al- 
was  sufficient  to  save  the  cause  from  dismissal  on  thatgroand. 
The  Court,  however,  dismissed  it  on  that  ground. 

Smith  &  Turner,  Wm.  Dougherty,  by  A.  W.  Ham- 
mond &  Son,  for  plaintiff  in  error. 

UuQH  BucHANON,  for  defendant. 


Roe,  eaa.  ejed..,  and  E.  W.  Holland,  tenant,  plaiotiK  in 
error,  v».  Dog,  ex  dem.,  Abram  Camp  el  al.,  defendants  in 


Where  neither  ths  bill  of  exceptions  nor  the  rscord  ia  certiEed  bf  (he 
Clerk  belov,  u  required  hj  law,  and  no  diligence  b;  pUintiff  ippean, 
the  writ  of  error  will  bedismiued.     (R.) 

Practice  Supreme  Court. 

In  this  cause  there  \Tas  no  certificate  of  the  Clerk  to  tbe 
bill  of  exceptions  except  that  he  certified  to  certain  items  of 
cost  as  not  being  paid  and  that  he  had  issued  fi.  fa.  therefor. 
The  cause  was  ejectment  and  involved  no  question  as  to  a»ts 
To  the  record  the  Clerk  had  attached  no  certificate.  Upon 
motion  of  defendants'  counsel,  upon  the  calling  of  the  cauM, 
the  writof  error  was  dismissed,  pisintifi' showing  no  ditigenix 
to  procure  a  correct  certificate. 

D.  P.  Hammond,  R.  S.  Burch,  for  plaintiff  in  error.       I 

HuQH  BucUANON  for  defendan'-  i 


ATLANTA,  JUNE  TERM,  1870.  426 

Dye  v»,  Mattox. 

George  W.  Dye,  plaintiff  in  error,  V8.  Wm.  H.  Mattox, 

defendant  in  error. 

If  the  certificate  of  the  Clerk  below  fails  to  identify  what  purports  to  be 
the  record  applicable  to  the  bill  of  exceptions,  or  the  bill  of  exceptions, 
the  writ  of  error  will  be  dismissed.     (R.) 

Practice.     Supreme  Conrt.     From  Elbert. 

The  bill  of  exceptions  averred  that  George  W.  Dye  brought 
''complaint  on  note'' against  William  H.  Mattox,  "on  the 
common  law  side  of  said  Court,"  and  that  Dye's  counsel  de- 
murred to  the  plea,  upon  the  ground  of  the  unconstitution- 
ality of  the  17th  section  of  the  5th  Article  of  the  Constitu- 
tion of  Georgia,  of  1868,  which  demurrer  was  overruled. 
That  is  assigned  as  error. 

On  it  is  an  entry  of  filing  by  the  Clerk  below,  on  the  13th 
of  October,  1869,  but  no  certificate.  What  purports  to  be 
the  record,  came  here  in  four  leaves  of  paper,  not  attached  to 
the  bill  of  exceptions  or  to  each  other.  One  purports  to  be 
a  copy  of  an  action  by  said  Dye  against  said  Mattox,  brought 
by  Toombs  &  DuBose,  attorneys,  in  the  usual  form  of  "  com- 
plaint on  a  note,"  with  an  entry  of  service  as  usual.  Another 
leaf  contains  process  in  said  last  named  paper  in  the  usual 
forni.  Another  contains  a  plea  by  Mattox  that  the  note  sued 
)u  was  given  for  slaves,  a  demurrer  to  this  plea,  and  a  judg- 
ment overruling  the  demurrer. 

The  other  is  a  certificate  that  "the  following  pages  here- 
iuto  annexed  "  are  a  true  and  complete  copy,  etc.,  of  the  pro- 
reeding  "  in  the  cause  in  equity  in  which  George  W.  Dye  is 
complainant  and  William  H.  Mattox  is  defendant;"  that 
'  the  bill  of  exceptions,  hereto  annexed,"  is  the  original,  etc., 
18  usual. 

Defendant's  counsel  moved  to  dismiss  it,  because  the  cer- 
ificate  was  by  its  face  not  intended  for  the  record  of  this 
ase,  on  this  bill  of  exceptions.  The  cause  was  dismissed. 
ffcCAY,  J.,  dissented,  believing  that  the  identity  was  suffi- 
iently  plain. 

JE.  Toombs,  for  plaintiff  in  error. 

Hbsteb  a  Lxjmpkik,  for  defendant. 

Vol.  xli— 2B. 
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CunniDgham  et  al,f  vs.  Schley  et  al. 

Robert  Cunningham  et  oi.,  plaintiffs  in  error,  vs.  John 
Schley  et  al.,  executors,  defendants  in  error. 

The  Act  of  1847,  requiring  marriage  settlements  preyioasly  made  to  be 
recorded  in  the  coanty  of  the  husband's  residence  within  twelre  mon^ 
after  the  passage  of  the  Act,  or  be  void  agamst  bona  fide  parchaien 
or  creditors  without  notice,  who  purchase  or  give  credit,  before  tL< 
actual  record,  applies  only  in  favor  of  6o7ia./!^  creditors,  who,  wr&oioX 
notice,  give  credit  on  the  faith  of  the  property,  and  does  not  render  the 
settlement  void  in  favor  of  a  debt  due  by  the  husband,  as  guardian,  un- 
der the  appointment  of  the  Ordinary,  or  under  a  testamentary  appoiD'.* 
ment  without  affirmative  proof  that,  on  the  testamentary  appointment, 
credit  was  given  to  the  husband  on  the  faith  of  the  property. 

Declarations  and  entries  by  a  person,  since  deceased,  against  his  interest, 
and  not  made  with  a  view  to  pending  litigation ,  are  competent  eTi- 
dence,  and  this  applies  to  a  case  where  two  sets  of  beneficiaries  are  h 
dispute  as  to  whether  their  common  trustee  has  invested  certain  trc;> 
funds  in  lands,  taking  a  deed  in  his  own  name,  and  it  is  sought  to  prove 
by  the  admissions  of  the  deceased  trustee,  that  the  land  was  bougb: 
with  the  funds  of  one  of  the  sets  of  beneficiaries. 

Where  there  is  a  marriage  settlement  to  the  wife  for  life,  and  atherdett^ 
to  her  children,  the  trustee,  who  holds  the  title  during  the  vifeU  life. 
holds  it  as  trustee  for  the  remaindermen,  and  if  he  invest  the  m< 
funds  in  his  own  name,  they  may  follow  them  as  in  other  cases  o: 
trust. 

If  the  parties  in  a  suit  pending  agree  to  submit  both  matters  of  law  &&<! 
fact  to  the  Judge,  and,  after  a  hearing,  he  makes  a  judgment,  this  Coir 
will,  in  a  motion  for  new  trial,  make  the  same  presumption  in  favor  o. 
the  verdict  as  though  the  case  had  been  tried  by  a  jury,  and  if  therr 
be  evidence  to  authorize  the  verdict,  a  new  trial  will  not  be  grantei. 
even  though  this  Court  be  not  satisfied  that  the  weight  of  testimonj  t; 
with  the  finding. 

When  the  principal  matter  in  dispute  on  the  trial  was  whether  cesta^- 
real  estate,  the  title  to  ^hich  was  taken  in  a  trustee's  own  name,  bti 
been  purchased  with  trust  funds,  and  the  vendor  was  accessible  to  bot} 
parties,  and  after  the  trial  the  losing  party  prays  for  a  new  trial,  on  tke 
ground  that  he  has  discovered,  on  Inquiry  of  the  vendor,  new  and  matr 
rial  evidence  upon  the  point  in  dispute  which  he  did  not  know  at  tb 
trial,  and  no  excuse  is  given  why  application  was  not  made  to  the  Tender 
before  the  trial : 

Hdd^  That  this  is  not  such  diligence  in  preparing  for  trial  as  will  allt2kO^ 
ize  the  Court  to  grant  a  new  trial,  that  the  newly  discovered  evidence 
may  be  heard  and  considered. 

When  two  cases  were  tried  together,  by  consent,  and  under  an  order  ^| 
the  Court,  and  afler  verdict,  a  new  trial  is  nH)ved  for  in  the  genen> 
decree : 
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Hdd,  That  the  Goart  may  grant  a  new  trial  in  one  of  the  cases  and 

reiiise  it  in  the  other,  the  verdict  not  being  so  dependent  as  to  make  sach 

a  canse  unjust  to  either  party. 
A  diminution  of  the  record  must  be  suggested  on  or  before  calliag  the 

case.     (R.    See  end  of  Report.) 
If  the  biU  of  exceptions  be  attached  to  the  record,  a  certificate  on  the 

record  that  '*  the  accompanying  bill  of  exceptions  is  the  true  original," 

etc.,  is  sufficient  to  keep  the  writ  of  error  from  being  dismissed.     (R. 

See  end  of  Report.) 
A  Clerk  of  the  Supreme  Court  may  not  certify  a  record  out  of  his  county. 

(R.     See  end  of  Report.) 
If  the  record  be  in  detached  parcels  the  Clerk  below  may,  in  the  Supreme 

Court,  attach  them  together  and  by  affidavit  make  the  certificate  cover 

ail  the  parts.     (R.    See  end  of  Report.) 

Marriage  Settlements.  Trusts.  Arbitration,  etc.  New 
Trial.  Bill  of  Exceptions.  Practice.  Before  Judge  An- 
drews.    Richmond  Superior  Court.    June  Term,  1869. 

In    1851   Charles  Cunningham   died,  testate,  leaving    a 
large  estate  and  many  legatees.    By  the  will  he  appointed  a 
guardian  for  the  person  of  his  children  and  George  Schley  as 
the  guardian  of  their  property,  with  power  in  him  to  change 
the  character  of  investments  as  he  thought  best.     Cunning- 
bam*s  executors  turned  over  to  George  Schley,  as  such  guard- 
ian, a   large  amount  in  bank  stocks.     In   1855,  1856  and 
1837,  one  White  died,  intestate,  and  Cunningham's  children 
received  a  large  fund  from  his  estate  which  was  turned  over 
to  Greorge  Schley  upon  his  becoming  their  statutory  guardian, 
in  Alarch,  1855. 

George  Schley  died  in  1866,  and  Cunningham's  children 
died  a  bill  against  his  executors  for  an  account  and  settle- 
ment of  Baid  trusts,  charging  waste,  imprudent  changes  from 
xink  Btoeks  into  promissory  notes,  over-charges  of  commis- 
iions^  etc. 

George  Schley's  children  filed  another  bill  against  their 
ather's  executors..  They  made  this  case :  In  1832  he  made  an 
ntenuptial  agreement  with  their  mother,  whereby  he  secured 
lie  earptia  of  all  property  "  coming  through  her ''  to  herself 
ir  life  &Dd  to  their  children  in  remainder,  and  then  married 
leir    mother.    This  marriage  was  solemnized  in  Jefferson 
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county  and  the  settlement  was  there  recorded.  The  trustee 
therein  appointed  surrendered  the  trust  to  George  Schlev. 
This  trust  property  was  to  be  free  from  the  debts^contradsor 
control  of  George  Schley. 

In  his  will,  he  mentioned  the  sources  from  which  he  had 
received  Mrs.  Schley's  money  and  stated  that  he  owed  his 
children  $16,047  00.  Said  will  also  recited  that  he  had 
received  from  the  estate  of  a  deceased  uncle  of  Mrs.  Schle? 

m 

$36,441  80  for  hen  Besides  these  sums  of  monejr,  he 
received  many  slaves  and  their  profits  for  many  years.  He 
also  received  $10,000  00  for  his  wife  from  the  estate  of  a  de- 
ceased aunt.  Soon  after  the  marriage  he  bought  a  plantatioa 
with  these  trust  funds,  sold  it  and  invested  the  proceeds  in 
'^  El  Dorado,"  Dear  Augusta.  What  was  called  El  Dorado  was 
in  two  parcels,  one  parcel  was  bought  from  Fleming  in  1856, 
the  other  from  Easterling  in  1861.  "Mill  View,"  the 
"Quarry  Tract,"  and  various  other  described  lands  were 
bought  with  the  said  trust  funds  of  their  mother.  She  di^ 
in  1866.  They  claimed  that  George  Schley's  estate  was  first 
chargeable  with  their  said  trust  demands  and  prayed  thatther 
should  be  paid  to  the  exclusion  of  all  others,  and' that  the 
specific  property  specified  be  decreed  to  be  theirs  becaa« 
bought  with  their  trust  funds.  The  executors  of  Geo^ 
Schley  ceasing  to  be  parties,  his  administrator  de  bonis  non 
became  the  party  instead. 

By  consent  these  causes  were  consolidated  and  submitted  to 
Judge  Andrews  to  decide  without  a  jury.  The  evidence  of 
the  trial  is  concisely  this  :  The  deaths,  marriages,  etc,  of  the 
parties,  or  their  kindred,  so  far  as  were  material,  were  ad* 
mitted  or  proven.  The  will  of  Cunningham  and  the  returns  oi 
George  Schley,  as  such  statutory  and  testamentary  goardi»i. 
and  George  Schley's  will,  were  put  in  evidence.  It  was  shewn 
that  the  marriage  settlement  was  made  in  1833,  and  was 
never  recorded  elsewhere  than  in  Jefferson  county,  and  not 
there  till  1849,  when  Greorge  Schley  was  living  in  Biebmond 
county.  The  titles  to  El  Dorado  and  all  the  lands  were  takes 
by  George  Schley  in  his  individual  name.     When  lie  becaine 
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.«uch  statutory  guardian  he  was  of  large  means.     He  died  in 
1866. 

Peuding  the  trial  various  questions  were  raised  and  de- 
cided as  follows :  The  reeit4ils  in  George  Schley's  will  of  his 
indebtedness  to  his  children  were  relied  on  to  show  the 
quantum  and  character  of  the  indebtness.  They  were  ob- 
jocteil  to  as  not  binding  upon  the  Cunningham  children.  The 
objection  was  overruled. 

The  Judge  decided  that,  under  the  evidence,  George  Schley 
had  not  acted  illegally  or  imprudently  in  his  change  of  the 
investments  of  the  Cunningham  children's  stocks  for  notes, 
though  the  stocks  brought  a  larger  interest  annually ;  that 
he  was  entitled  to  two-and-a-half  per  cent,  commissions  on 
money  received  and  paid  out  in  changing  these  investments  ; 
that  he  had  no  right  to  use  the  cotyus  of  the  property  held 
bv  him  as  statutory  guardian ;  and  that  the  estates  of  the 
uncle  and  aunt  were  held  by  him  as  statutory  guardian,  in  as 
much  as  he  received  them  by  virtue  of  administration,  and 
lint  by  virtue  of  and  under  said  will.  Upon  the  authority  of 
Cloud  <fc  Shackleford  vs.  Dupree,  28th  Georgia  Reports,  173, 
lie  held,  that  if  the  Cunningham  children  were  creditors  of 
Horge  Schley,  they  did  not  give  credit  upon  the  faith  of  the 
>roperty  settled  upon  his  wife,  and  that,  therefore,  the  failure 
H  record  the  marriage  settlement  did  not  avail  them.  It  did 
lot  ap[)ear  that  Charles  Cunningham  was  a  creditor  of  George 
N-iiley,  or  if  it  did,  that  he  had  notice  of  this  settlement. 

It  appeared  that  the  records  of  Jefferson  county  were  burnt 
y  Sherman's  army,  and  thereupon  the  contents  of  the  mar- 
iage  settlement  were  shown  by  witnesses,  and  by  the  recitals 
u  (jeorge  Schley's  will.  Under  the  Act  of  1856,  he  presumed 
iint  it  was  correctly  executed. 

The  codicil  to  the  will  of  Robert  Schley,  the  uncle,  was  in 
hcse  words :  I  bequeath  to  Charles  Cunningham  and 
klargaret  Schley  (George  Schley's  wife)  "  for  their  use,  dunn^r 
'« /r  life  timef  the  bulk  of  my  property."  *  *  ♦  * 
leave  tbeni  or  the  children  or  child  living  to  share  andshare 
fikc,  and  in  case  there  should  be  but  one  alive,  then  that 
c  or  she  takes  all  after  the  death  of  tlic  said  Charles  Can' 
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ningham  and  Margaret  SchkyJ'  Under  this  he  held  that 
George  Schley  took  nothing  as  trustee  for  his  children,  the 
remandermen :  27th  Ga.  R.,  96 ;  26th,  145,  678 ;  Fcaroe 
on  R.,  57-58 ;  14  Ga.  R.,  404-9 ;  7th,  546. 

George  Schley's  will  contained  the  following  words  relating 
to  said  marriage  settlement :  "  All  the  property  coming 
through  her  (his  wife)  was  secured  to  her  and  the  children 
she  might  have,"  etc. 

The  Schley  children  contended  that  the  italicised  words 
covered  all  the  property  which  came  to  their  father,  for  their 
mother,  from  her  mother's  estate.  The  only  witness  to  the 
contents  of  the  marriage  settlement  said  his  impression  was 
that  its  main  feature  was  to  secure  the  corpus  of  the  property 
to  his  wife  and  children  and  the  increase  to  George  Schley. 
And  in  stating  in  his  will  what  he  owed  his  children,  Georg? 
Schley  included  nothing  but  what  he  received  from  Robert 
Cunningham's  estate  and  under  the  marriage  settlement 
And  as  he  got  from  Robert  Cunningham  a  life-estate  only, 
which  had  ended  before  the  will  was  made,  the  Judge  held 
that  nothing  passed  under  the  marriage  settlement  except 
what  Mrs.  Cunningham  had  at  the  date  of  the  marriage 

He  held  that  the  par  balance  appearing  against  Georgt 
Schley  as  guardian,  by  his  return  in  1865,  was  not  properly 
disposed  of  by  the  Confederate  currency,  in  vestments,  with 
which  it  'was  sought  to  be  disposed  of,  inasmuch  as  it  did  not 
appear  that  the  wards  had  any  Confederate  currency  or  ho^ 
their  assets  had  been  converted  into  such  currency.  Andh? 
held  that  no  commissions  could  be  charged  on  property  tnrne^l 
over  prior  to  the  Code.  Where  it  appeared  that  the  dividemt 
on  stocks  were  paid  to  him  in  Confederate  currency,  when 
prudent  men  took  it,  he  was  allowed  credit  for  it. 

It  appeared  that  all  of  the  land  of  George  Schley,  exccp' 
El  Dorado,  were  bought  with  his  own  money.  And  the  price 
paid  for  El  Dorado,  added  to  the  indebtedness  to  hischildrtn 
admitted  in  his  will,  was  sufficient  to  cover  all  the  tra^t 
funds  which  he  received  for  his  children.  It  was  htlJ 
that  none  of  the  lands  except  El  Dorado  were  the  property 
of   the  children.     It   was  shown   by  relatives  of  Georgi 
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Schley  that  he  bad  frequently  said  he  bought  El  Dorado  with 
the  trust  funds,  and  these  sayings  were  long  ante  litem  motam 
and  while  he  was  in  prosperous  circumstances.  Besides,  it 
appeared  he  bad  no  individual  property  till  after  El  Dorado 
was  bought.  It  therefore  was  held  to  belong  to  his  children. 
He  also  decided  that  the  Schley  children  had  shown  that 
Geoi^e  Schley,  as  trustee,  owed  them  $13,756  00,  but  he 
allowed  maintenance  and  education  to  set  off  the  interest 
up  to  George  Schley^s  death.  There  being  no  other  parties 
before  the  court  but  these  Schley  and  Cunningham  children, 
the  rights  of  general  creditora  were  not  passed  upon  in  these 
(1eci«)ion8. 

Accordingly  he  decreed  that,  after  payment  of  funeral  ex- 
penses and  other  things  previously  to  be  paid  by  the  statute 
of  distributions,  the  administrator  de  bonis  non  of  George 
Scbley  should  pay  the  Schley  children  $13,755  00,  with  in- 
terest from  George  Schley's  death ;  to  Anna  Cunningham 
$41,333  66  (and  $2,147  74  in  United  States  currency,  as  ac- 
crued interest ;)  to  Eliza  Cunningham  $44,263  99  ;  to  Bqbert 
Cunningham  $53,376  62,  and  to  Mary  Cunningham  $48,- 
594  94;  all  of  which  payments  to  the  Cunningham  children, 
except  the  said  accrued  interest,  were  to  be  in  gold,  with 
interest  since  the  1st  of  September,  1869.  These  several 
nmounts  were  fixed  by  an  auditor  who  had  acted  pending  the 
litigation  and  brought  his  report  in  on  the  1st  of  September, 
1869. 

The  Cunningham  children  moved  for  a  new  trial  upon  the 
following  grounds  of  assigned  errors : 

Ist.  Because  the  Chancellor  erred  in  deciding  that  com- 
plainants, B.  E.  Cunningham  et  aLy  as  wards  of  George 
Schley,  were  not  bona  fide  creditors  under  the  act  of  1847,  of 
the  estate  of  George  Schley,  and  that,  therefore,  as  to  them 
it  was  not  necessary  that  the  marriage  settlement  between 
George  Schley  and  his  wife  should  be  recorded  in  the  county 
of  his  residence — more  espedally  as  to  the  amounts  due  them 
by  George  Schley  as  statutory  guardian. 

2d.  In  holding  that  the  recitals  Contained  in  George 
Schley's  will  and  his  sayings,  as  testified  to  by  witnesses  who 
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heard  theni|  were  competent  to  prove  the  contents  of  bis 
marriage  settlement,  and  to  set  up  a  trust  in  favor  of  hb 
children  as  against  the  claim  of  his  wards. 

3d.  In  holding  that  the  terms  of  the  marriage  settlemeot, 
even  as  set  forth  in  Schlej's  will  and  as  testified  to  by  the 
witnesses,  created  a  trust  in  favor  of  his  children. 

4th.  In  holding  that  the  proof  of  the  contents  of  the  mar- 
riage  settlement  was  sufficiently  definite  to  enable  the  court 
to  ascertain  its  limitations  and  provisions. 

5tb.  In  holding  that  the  children  of  George  Schley  hid 
traced  their  trust  fund  into  El  Dorado. 

6th.  In  holding  that  said  children  of  George  Schley  were 
not  only  entitled  to  the  EI  Dorado  place,  which  cost  George 
Schley  $18,000,  but  also  to  the  whole  amount  stated  to  be 
due  them  in  George  Schley's  will,  viz :  $13,755  00. 

7th.  In  holding  that  George  Schley's  children  were  en- 
titled to  the  whole  of  El  Dorado,  when  the  terms  of  the 
settlement  as  set  forth  in  George  Schley's  will,  show  that 
George  Schley  himself  was  entitled  to  one-seventh  of  all  the 
trust  property  under  his  marriage  contract  after  the  death  of 
Mrs.  Schley. 

8th.  In  holding  that  George  Schley's  children  were  en- 
titled to  the  whole  of  El  Dorado,  when  there  was  no 
evidence  whatever  going  to  show  that  the  part  bought  from 
Easterling  was  paid  for  with  trust  funds — that  part  being 
bought  nearly  six  years  after  the  purchase  of  the  portion  soU 
by  James  Fleming. 

9.  Because  of  newly  discovered  evidence  which  has  come 
to  complainant's  knowledge  since  the  trial,  proving  that 
George  Schley  bought  El  Dorado  with  individual  fnods  of 
his  own  and  funds  belonging  to  complainants,  his  wards. 

10.  Because  the  ruling  that  the  children  of  George  Scliler 
had  traced  their  trust  funds  into  EI  Dorado  was  contraiv  to 
evidence  and  the  weight  of  evidence. 

11th.  Because  no  interest  is  allowed  to  complainants  on 
the  sums  due  them  respectively  prior  to  the  date  of  the  re- 
port of  the  auditor. 

The  newly  discovered  evidence  was  that  the  persons  who 
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sold  £1  Dorado  to  George  Schley  were  not  paid  for  it  iu  cash, 
but  iu  installments  from  time  to  time,and  that  these  payments 
were  made  by  checks  and  drafts,  and  that  these  drails  and 
checks  were  drawn  by  George  Schley  upon  deposits  standing 
ia  his  own  name,  etc.  The  facts  were  fully  set  forth  in  affida- 
vits of  the  sellers,  the  cashier  of  the  bank,  etc.  And  the 
usual  affidavits  were  made  by  complainants,  showing  their 
ignorance  of  these  facts  at  the  trial  and  giving  their  reasons 
for  not  learning  them  before.  The  main  reason  was  that  they 
supposed,  till  told  by  one  of  the  sellers  after  the  trial,  that 
El  Dorado  was  paid  for  in  cash,  as  no  mortgage  for  its  pur- 
chase-money was  recorded. 

The  Chancellor  overruled  all  the  grounds  for  new  trial 
except  the  6th,  8th  and  11th.  A  new  trial  was  ordered  on 
the  6th  ground,  unless  complainants  would  remit  tlve 
$13,755  00  decreed  to  them  ;  on  the  8th  unless  complainants 
would  release  to  George  Schley's  administrator  so  much  of 
£1  Dorado  as  was  bought  from  Easterling;  and  on  the  11th 
ground,  unless  the  administrator  pay,  pro  ratay  to  Robert  Cun- 
ningham $52,477  58,  and  to  Anna  Cunningham  $41,333  66 
{}jIu8  $2,147  74  in  United  States  currency),  to  Eliza  Cun- 
ningham $44,263  99;  to  Mary  B.  Cunningham  $48,408  13, 
with  interest  on  each  from  the  1st  of  October,  1866,  except 
Mary  B.  was  to  have  interest  from  February  16th,  1865,  and 
all  was  to  be  paid  in  gold  except  the  sum  in  (  ). 

The  Schley  children  remitted  all  that  they  were  required 
to  remit;  the  administrator  de  bonis  non  refused  to  consent  to 
any  change  of  the  decree.  Thereupon  the  Cunninghams 
and  said  administrator,  de  bonis  non,  claimed  that  the  refusal 
L»f  the  administrator,  de  bonis  non^  to  such  modifications  of  the 
Jeeree  rendered  the  decree  inoperative,  and  they  moved  for 
in  order  for  a  hearing  de  novo  upon  that  ground.  This  was 
ic'fused. 

Error  is  assigned  upon  the  refusal  to  grant  a  new  trial 
jpon  the  grounds  overruled,  upon  the  conditional  grant  upon 
he  other  grounds  and  upon  the  refusal  of  the  said  order  for 
L  hearing  de  twvo. 

When  the  cause  was  called  here^  there  was  a  motion  to 
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dismiss  the  writ  of  error,  because  there  was  no  proper  certi- 
ficate of  the  Clerk  below  that  any  paper  is  the  original  bill  of 
exceptions,  and  because  the  paper  certified  as  the  transcript 
is  not  such^  and  the  paper  shown  as  the  balance  of  the  record 
is  not  identified.  The  bill  of  exceptions  came  up  detached 
from  the  record  and  the  record  was  in  two  parts.  To  ooe  of 
these  parts  of  the  record,  was  a  certificate  that "  the  foregoing 
transcript  is  a  true  and  complete  copy  of  all  the  prooeedmgs 
in  the  before  stated  case,  and  that  the  accompanying  bill  of 
exceptions  is  the  true  original  bill  of  exceptions,"  etc. 

Afler  arguing  the  motion  for  some  time,  counsel  for  pkio- 
tiif  in  error  proposed  to  suggest  a  diminution  of  the  record 
and  thus  get  an  entire  record  certified.  The  Court  held  that 
this  suggestion  could  not  be  made  afler  argument  of  modoo 
to  dismiss  was  begun. 

Pending  further  argument  the  Court  adjourned  till  next 
day.  Ad  interim,  the  Clerk  of  the  Court  below  came  with  his 
seal  of  office.  When  Court  convened  next  day,  counsel  for 
plaintiff  in  error  proposed  to  have  the  Clerk  then  and  there 
to  certify  the  record.  It  was  objected  that  he  oould  not  act 
officially  out  of  his  county.  That  objection  was  sustained. 
Then  the  Court  suggested  that  the  Clerk  be  sworn  to  show 
that  the  certificate  applied  to  said  papers,  and  then  be  allowed 
to  attach  them  together  preceding  said  certificate.  This  was 
done  and  the  cause  was  allowed  to  proceed. 

Johnson  &  Montgomery,  for  plaintiffs  in  error.  Who 
are  creditors  as  against  this  marriage  settlement  and  die  con- 
sequences of  not  recording  it:  Cobb's  Dig.,  180 ;  R.  Code, sec 
1934 ;  16  Ga. R.,  lU,et  eeq. ;  32d,  167 ;  28th,  170;  36th,  243; 
14th,  695.  The  recitals  in  the  will  and  the  sayings  of  tes- 
tator were  not  competent  to  show  the  contents  ol  said 
settlement:  40  Ga.  R.,  479;  39th,  560;  2  Liegh,  29;  1 
Or.  Ev.,  sees.  337,  341 ;  28  Ala.  R.,  623;  Code,  sec  3798; 
7  Exch.  R.,  364;  Ryan  &  M.,  198;  3  John.  Ch.  £.,488. 
A  settlement  securing  the  corpus  to  the  wife  and  childre& 
creates  no  trust :  R.  Code,  sees.  2234,  2228,  2244 ;  26  G*. 
R.,  146,  et  9eq.;  14th,  404-9;  R.  Code;  7th,  517,630.  Asto 
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statutes  of  limitations  as  to  remainders :  36  Ga.  R.,  199 ;  8th, 
378-9,  518 ;  37th,  342.  The  settlement  as  proved  was  too  un- 
certain :  1  Peters,  691;  7  Curtis,  719;  1  Phil.  Ev.,  418, 
422;  32  Ga.  R,  428.  As  to  diligence  in  the  matter  of 
newly  discovered  evidence :  15  Ga.  R.,  103 ;  37th,  676 ;  38th, 
174 ;  34th,  492 ;  Code,  sec.  3665.  As  to  cumulative  evidence : 
9Ga.R.,  7;  26th,  589;  37th,  464;  38th,  319;  17th,  419; 
37th,  676  ;  26th,  528 ;  34th,  492 ;  4  Wend,  579 ;  5  Cowen, 
106-122;  6  Pick,  113-416;  32  Ga.  R.,  296-7;  3]8t,  34; 
Hilliard  on  N.  T.,  376,  384,  390 ;  40th,  657.  If  paid  for  by 
individual  funds  and  then  reimbursed  by  trust  funds,  the 
property  is  not  subject  to  trust :  27  Ga.  R.,  689.  As  to 
opening  the  whole  cause:  2  Mad.  Ch.,  371. 

J.  S.  Hook.    W.  Hope  Hull,  for  defendants  in  error. 

McCay,  J. 

The  Act  of  1847,  in  relation  to  the  record  of  marriage 
settlements,  so  far  as  it  relates  to  settlements  then  existing,  is 
a  very  harsh  law.  At  the  date  of  its  passage,  the  benefici- 
aries of  a  settlement  then  existing,  had  a  perfect  right  to  the 
property  it  conveyed.  The  effect  of  the  statute  was  to  re- 
quire a  record  of  the  instrument,  on  pain  of  forfeiture,  as 
against  certain  dealers  with  the  husband. 

It  is  but  fair,  that  a  law  of  this  character  should  be  strictly 
construed,  and  not  extended  beyond  its  terms.  And  such  has 
been  the  course  pursued  by  this  Court,  in  its  previous  adjud- 
ications, upon  this  subject :  Boston  &  Gunby  V8.  Oummingsj 
25th  Georgia,  277 ;  Cloud  &  8haGJdeford  vs,  Dupree,  28th 
Georgia,  170. 

Indeed,  the  last  case  referred  to,  goes  upon  the  broad  prin- 
ciple that  by  the  words  of  the  Act,  the  creditor  attacking  an 
anrecorded  settlement,  must  show  that  he  gave  credit  on  the 
faith  of  the  property;  that  is,  that  he  trusted  the  husband, 
under  the  belief  that  the  property  was  his. 

And  snch,  we  think,  is  the  meaning  of  the  words  of  the 
Act.    The  beneficiaries  in  the  settlement  are  themselves  pur-> 
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chasers;  often  the  whole  instrument  is  simply  a  means  bj 
which  the  wife  retains  or  gives  direction  to  her  own  property; 
and  there  is  no  equity  at  all  in  favor  of  the  creditor.  If,  hj 
the  neglect  to  record,  a  person  is  misled — as  if  he  finds  the 
husband  in  possession,  and  purchases  or  gives  credit,  believ- 
ing the  property  to  be  his,  giving  credit^  based  on  that  be- 
lief— an  equity  does  arise  in  his  favor.  And  the  statute,  in 
such  cases  enforces  it,  by  declaring  the  settlement  inoperative 
as  against  one  thus  mialedy  by  the  neglect  to  record  the  settle- 
ment* 

There  is  nothing  in  this  record  bringing  the  case  withia 
this  rule.  There  is  no  pretence  that  the  credit  was  here  given 
under  any  misconception.  Indeed,  the  proof  is  rather  the 
other  way,  to-wit :  that  the  trustee  was  a  man  of  large  meai« 
in  his  own  right,  independently  of  the  property  mentioned 
in  the  settlement. 

The  statute  requires,  that  the  creditor  shall  have  given 
credit,  6ona  JJde,  on  the  faith  of  the  property.  There  mast 
be  some  affirmative  reliance  upon  the  fact  that  apparent! vtbe 
husband  was  the  owner.  The  creditor  must  appear  as  an  in- 
jured party,  by  the  neglect  of  the  beneficiaries  to  notify  Uni, 
either  in  fact  or  by  record,  that  the  settlement  exists. 

2d.  We  do  not  see  why  the  sayings  of  the  deceased  trus- 
tee are  not  exactly  within  section  3699  of  the  old  Code.  The 
declarations  were  clearly  against  his  interest— they  charged 
the  property  with  the  trust — they  clearly  were  not  made  with 
a  view  to  any  (then)  pending  litigation,  and  the  maker  of 
them  is  dead.  The  weight  to  be  given  to  them  is  another 
matter.  That  was  for  the  jury  to  determine,  under  all  the 
fact  and  circumstances  of  the  case. 

3d.  It  is  true,  that  as  a  general  rule,  in  a  marriage  settle- 
ment, the  wife — the  first  taker,  the  tenant  for  life — may  in  a 
certain  sense  be  said  to  stand  in  the  place  of  any  other  life- 
tenant,  and  be  the  depository,  as  it  were,  of  the  interest  of 
the  remaindermen,  their  title  passing  out  of  the  grantor, 
with  her.  But  the  very  object  of  the  trustee  is  to  hold  not 
only  the  separate  estate  of  the  wife,  but  to  preserve  the 
remainder.    He  is  trustee  as  well  for  the  Temaindermen  as 
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the  wife.  Indeed,  if  the  remainders  be  contingent,  by  the 
old  rules,  a  trustee  to  preserve  them  was  necessary.  Whether 
necessary  or  not,  nothing,  it  seems  to  us,  is  clearer  than  that 
he  is  trustee.  He  holds  the  title.  It  is  not  his.  He  holds 
it  for  the  benefit  of  the  real  owners,  who  are,  after  the  wife's 
death,  the  remaindermen.  He  is,  therefore,  a  trustee,  and  is 
chargable  as  such. 

4th.  When,  by  consent,  the  Judge  acts  as  both  Judge  and 
jnry,  it  has  been  the  uniform  rule,  to  give  to  his  finding  on 
the  facts  all  the  presumptions  usually  given  to  the  finding  of 
ajary.  Indeed,  as  he  is  a  kind  of  arbitrator,  selected  by  the 
parties,  it  might  be  contended  that  his  finding  stood  upon 
even  higher  grouud.  But  that  it  stands  upon  as  favorable 
ground  is  undoubted.  Under  this  rule,  we  do  not  think  this 
fiadiug  is  so  contrary  to  the  evidence  as  to  require  a  new 
trial. 

5th.  When  the  country  has  furnished  to  disputants  a  tri- 
bunal for  the  trial  of  the  issues  between  them,  it  is  a  public 
right  that  they  shall  not  trifle  with  the  privilege.  They 
shall  not  take  up  the  public  time  with  two  trials,  when,  by 
proper  diligence,  they  might  have  secured  their  rights  by 
one. 

That  the  vendor  of  property  should  be  able  to  tell  how  it 
was  paid  for,  is  so  natural  a  presumption  that  it  strikes  the 
common  mind  at  the  first  thought.  There  is  no  good  reason 
given  why  inquiries  were  not  made  of  this  vendor  before  the 
trial.  He  was  at  hand.  It  was  plain,  that  the  inquiry  was 
important,  and  would  most  surely  be  material  on  the  trial. 
We  think  there  was  want  of  proper  diligence,  and  on  grounds 
of  public  policy,  which  favors  the  ending  of  litigation,  we 
do  not  feel  like  coming  to  the  aid  of  one  who  has  had  his 
day  and  neglected  to  take  the  proper  and  obvious  means  to 
secure  his  rights. 

Judgment  affirmed. 
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APPENDIX. 

The  following  concurring  opinion  in  Willouohbt  Joubda.x  cs*  Lewi? 
B.  Miller,  ante  page  51,  was  overlooj^ed : 

McCay,  J.,  concarred  as  follows : 

I  concar  in  the  judgment  of  the  Court  in  this  case,  as  I 
understand  it,  and  as  the  majority  of  the  Court  have  informed 
me  they  mean  it. 

There  is  no  evidence  in  the  record  that  Iverson  Miller  had 
received  $1,200  00,  as  an  advancement,  and  it  was  improper 
to  charge  the  minor  with  that  sum,  as  such. 

Under  the  will,  the  legatee,  Iverson,  was  entitled  to  choose 
the  four  lots,  as  a  part  of  his  share,  at  a  fair  valuation,  an<l 
the  guardian  having  done  so,  with  the  consent  of  the  execator, 
at  the  valuation  fixed  by  the  appraisers,  I  think  that  was  the 
price  at  which  the  lots  were  to  be  charged  to  him.  The 
executor  is  concluded  by  this  consent,  unless  he  charges  and 
proves  that  he  consented  under  a  mistake,  and  through  fraad 
or  accident.  But  if  these  lands,  at  this  valuation,  are  more 
than  the  distributive  share  of  this  minor,  the  heirs-at-law,  or 
the  executor,  under  proper  charges  in  the  bill,  and  proof  to 
sustain  them,  can  compel  the  guardian  to  pay  the  overplas. 

Taking  the  will  altogether,  it  was  the  testator's  intent  to 
divide  his  property  equally  between  the  legatees,  charging 
each  one  with  his  advancements.  And  the  right  of  choice,  in 
the  several  items  of  the  will,  was  only  a  right  to  take  certain 
specific  property,  at  its  value,  as  a  part  of  the  equal  sharij  to 
which  each  was  entitled. 


OASES 

ARGUED  AND  DETERMINED 

luptOTf  ©outt »!  fe  gtatf  af  ffimgia, 

AT  ATLANTA, 

JANUARY    TERM,  1871. 


Present— 0.  A.  COCHRANE,  Cater  Jcbiice. 
HIRAM  WARNER, /'"""'"■ 


ViLLiAM  A.  Smith  and  Jahes  W.  Looper,  executors, 
plaiDtifTs  Id  error,  vs.  W.  L.  Byers  d.  al.,  defeudants  in 

error. 

tl  is  incnmbent  on  the  ezecnton,  in  order  to  discliarge  themselvea  from 
accountiDg  for  the  mone;  received  bj  them,  by  the  sale  of  the  testa- 
tor's  property,  to  show  to  the  BBtisfaction  of  the  Court  and  jarj  that 
the  money  in  their  bands  bad,  in  good  faith,  in  the  performance  of  their 
daty  as  tmstees,  been  received  and  inveated  by  them,  in  Confederate 
money,  at  a  time  when  a  prudent  man  would  have  done  bo  in  die  man- 
agement of  his  own  affairs,  and  that  the  question  whether  the  defend- 
ants had  so  acted,  was  a  qoestion  for  the  jury  under  the  charge  of  the 
Coart, 

There  is  sufficient  evidence  in  the  record  to  sustain  the  verdict,  and  thera 
was  no  error  in  the  charge  of  the  Court,  in  submitting  the  question 
to  the  jury,  nor  in  the  refusal  of  the  Court  to  charge,  as  requested  by 
defendant's  counsel. 
(See  these  charges  and  requested  charges  in  the  report.     R.) 

ind  weight  of  evi- 
ined  in  their  own 

.  argumeut  begins. 


Cod  federate 
luperior  Court, 
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Iq  May,  1860,  George  Keith  made  his  last  will  and  testa- 
ment. By  it|  afler  providing  for  his  burial  and  the  payineflt 
of  his  debts,  he  gave  to  his  wife,  absolutely,  certain  named 
slaves  which  her  fiither  had  given  to  her,  and  for  her  nataral 
life  or  widowhood,  his  plantation  and  a  named  slave;  and 
gave  her  absolutely,  stock  to  carry  on  said  farm,  and  directed 
that  the  balance  of  his  property  be  sold  by  his  executors  "  to 
the  best  possible  advantage,"  and  that  they  put  the  mooej 
arising  from  said  sale  out  on  interest  and  use  the  iDter- 
est,  and  if  necessary,  the  principal,  for  the  support  of  his 
family  and  education  of  his  children,  and  that  all  the  prop- 
erty not  absolutely  given,  be  divided  equally  between  he 
children  as  they  arrived  at  age.  If  either  child  wished  otbei 
than  a  common  education,  the  executors  were  to  charge  the 
extra  expense  to  such  child.  William  A.  Smith,  James  W. 
Looper  and  testator's  wife,  were  made  his  executors,  and  tb^ 
were  to  give  bond  for  the  faithful  performance  of  the  tnists 
aforesaid.  In  June,  1860,  testator  died,  leaving  his  widov 
and  ten  children  him  surviving,  and  during  that  mooth 
Smith  and  Looper  proved  the  will,  gave  bond  and  were  qual- 
ified as  executors  cum  iestamento  annexe. 

In  1867,  Mrs.  Keith,  being  still  alive  and  a  widow,  and  said 
children,  of  whom  alt  but  cue  were  still  minors,  filed  a  bill 
against  Smith  and  Looper,  which,  in  addition  to  averment 
of  the  foregoing,  stated  as  follows :  Keith's  estate  consisted 
of  lands,  slaves,  etc.,  worth  $50,000  00,  all  of  which  Smith 
and  Looper  took  into  possession.  They  sold  the  perishable 
property  in  August,  1860,  and  at  other  times,  for  $675  00 
in  cash ;  on  the  2d  of  October,  1860,  sold  the  slaves  for 
$10,452  00  cash,  and  received  this  money,  a  large  part  of 
which  was  in  gold  and  the  balance  in  lawful,  par^carreocr. 
They  did  not  lend  out  said  money,  nor  support  the  fiuniW, 
'  nor  educate  the  children :  but  appropriated  it  to  their  own 
private  uses ;  and  they  now  refuse  to  furnish  such  support 
and  education,  and  will  not  account  and  settle  with  com- 
plainants. The  prayer  was  for  account  and  settlement,  for 
removal  of  the  executors  and  appointment  of  a  Receiver. 

Answer  was  waived.     The  nature  of  the  defease  set 
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will  appear  bv  the  evidence,  etc.  Defendauts  demurred  to 
this  bill  because  the  widow  was  still  alive  and  the  children 
were  minors  and  jet  to  be  educated,  and,  therefore,  the  time 
for  settlement  had  not  arrived ;  because  there  is  no  averment 
of  iosolveucy  of  defendants  and  because  there  was  adequate 
remedy  at  law.  The  Court  overruled  the  demurrer.  On  the 
trial  complainants  read  in  evidence  the  will  and  probate  of  it, 
certified  copies  of  the  inventory  and  appraisement  of  the  es- 
tates, the  sale  bills  and  returns  of  the  executors  taken  from 
the  records  of  the  Court  of  Ordinary.  The  inventory  and 
appraisement  and  the  sale  bills  are  not  material  here.  The 
first  return  averred  that  the  whole  estate  had  been  ^'  convert- 
ed/' and  explained  that  term  in  figures  as  follows : 

Sale  of  perishable  property,  10th  Aagnst,  1860,  for  cash $     657  66 

Sale  of  negroes  sold  2d  October,  1860,  for  cash 10,066  00 

Sale  of  land  in  Dawson  county 896  00 

Cash  receiTed  for  hire  of  negroes 12  00 

$11,181  65 
It  contained  credits  amounting  to 8,157  82 

Leaving  balance  against  executors,  4th  January,  1861 $8,974  28 

The  second  return,  made  in  September,  1862,  charged  them 

with  the  interest  on  said  balance 602  19 

$9,676  42 
And  credited  them  with  disbursements 481  96 

Leaving  balance  on  hands  of  executors $9,094  40 

The  third  return,  made  28d  December,  1868,  charged  them  for 

notes  collected 200  00 

$9,294  46 
And  by  credits  reduced  their  indebtedness  to 9,075  19 

The  fourth  return,  made  in  March,  1865,  showed  credits 
amounting  to  enough  to  reduce  this  balance  to  $6,781  22 ; 
but  no  interest  is  charged  therein  on  said  last  balance  of 
$9^075  19.  The  fifth  and  last  return  was  made  the  24th  of 
May,  1866,  chained  them  with  $9,075  19  as  balance  of  last 
return,  added  $18  00  cash  collected  and  claimed  credits  re- 
ducing said  balance,  without  interest  added,  to  $2,321  72. 

The  widow  testified  that  she  got  a  twelve  months  support, 
of  herself  and  eight  children,  slaves  and  property,  all  valued  at 
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$3,000  00,  and  she  afterwards  got  $30  00  from  defendants ;  that 
in  1863  she  applied  for  money  to  Looper;  he  referred  her  to 
Smith,  and  headmitted  that  he  had,  say  $160  00  in  bank-bills, 
but  said  they  were  four  per  cent,  below  par  and  he  wss  not 
willing  to  lose  the  per  centage.  Again  she  apph'ed  just  before 
funding  time  of  Confederate  currency,  and  was  told  that  tbev 
were  going  to  fund  the  money,  because  it  would  bring  eight 
per  cent,  interest;  that  defendants  paid  for  the  schooling  of 
the  children  up  to  the  filing  of  this  bill,  and  that  now  she 
was  supporting  and  schooling  the  four  minors.  Many  wit- 
nesses were  examined  who  showed  that  said  sales  were  for 
cash  and  that  this  cash  was  paid  generally  in  par  bank-notes, 
but  some  of  it  in  gold.  One  testified  that  Smith  said  Looper 
took  $800  00  in  gold,  and  another  that  Looper  told  bim  he 
funded  this  gold  in  Confederate  bonds,  to  get  eight  per  cent 
and  to  avoid  being  robbed. 

'  The  defendants  also  relied  on  their  returns,  and  introduced 
the  vouchers  for  the  credits  therein  set  out.  They  called  at- 
tention to  the  false  subtraction  by  which  they  were  over- 
charged $1,000  00  in  bringing  down  balance  at  first  return, 
and  that  that  error  ran  through  the  returns,  as  shown  by  the 
figures  aforesaid.  There  was  no  contest  as  to  most  of  thoee 
credits,  indeed  none  of  importance  about  any  but  $6,54000 
in  Confederate  bonds,  mentioned  in  their  last  return,  and 
which  in  making  said  return  they  swore  were  "in  the  same 
kind  of  currency  as  was  received  for  said  estate.^'  To  cover 
this,  they  produced  Confederate  seven  per  cent,  bonds,  issued 
March  2d,  1863,  amounting  to  $4,500  00,  and  said  tbey  hi 
$1,000  00  in  others,  which  they  had  lost.  (These,  by  con- 
sent, were  considered  as  in  evidence.)  They  also  put  in  evi- 
dence the  table  showing  the  relative  value  of  gold  and  Coo- 
federate  currency  during  the  war. 

Smith  then  testified  the  personalty  was  sold  for  cash,  as  to 
all  sums  under  $5  00,  and  on  credit  of  three  or  four  months 
for  sums  above  $5  00 ;  that  the  slaves  were  sold  for  cash. 
As  money  enough  was  paid  in  to  pay  Keith's  debts,  they  con- 
sidered some  of  the  notes  as  money  loaned  out,  as  the  monev 
was  to  be  put  out  as  interest     All  the  money  for  whicb  the 
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slaves  were  sold  was  paid,  except  a  note  on  Stephens  for 
$1,498  00,  dated  October  2d,  1861,  and  one  on  Looper,  de- 
fendantjfor  $721  00.  They  paid  out  money  for  support  of  the 
family,  as  shown  by  the  returns,  and,  while  they  had  cash, 
they  paid  the  school  bills.  Looper  carried  $400  00  of  gold 
home,  and  Smith  loaned  one  Tabor  $300  00  in  January,  1861. 
When  Smith  was  leaving  for  the  army,  not  wishing  to  leave 
the  money  at  home,  be  let  Looper  have  $1,800  00,  $400  00 
of  which  was  in  gold  and  the  balance  in  Confederate  notes. 
This  was  about  six  months  after  the  loan  to  Tabor.  This 
was  of  the  money  gotten  for  the  negroes ;  that  all  money  paid 
in  after  that  time,  except  certain  bank  bills,  $150  00  and 
$2  25  in  United  States  currency,  were  in  Confederate  cur- 
rency. (He  produced  said  bank-bills  as  evidence.)  He  and 
Looper  consulted  the  Ordinary,  and  funded  the  money  ''  with 
goud  intentions,"  etc.  He  never  appropriated  a  dollar  of 
the  money.  Upon  cross-examination,  he  said  that  he  and 
Looper  got  in  cash,  at  the  time  of  the  sale,  all  the  amounts 
bid  for  slaves  except  said  two  notes.  The  most  of  the  other 
money  was  received  in  1862,  in  Confederate  currency,  which 
was  then  considered  the  best  money  in  circulation  here. 
Looper  said  he  was  building  a  mill ;  Smith  loaned  him  said 
money  and  took  it  back  in  Confederate  currency ;  also  loaned 
Xeal  $1,200  00  or  $1,400  00 ;  he  could  not  tell  how  many 
he  loaned  money  to,  nor  their  names.  In  1862,  he  took  from 
Stephens  two  mules  and  credited  his  note  with  $450  00  and 
paid  the  Confederate  money  to  the  estate.  The  Stephens 
note  was  sued  on  and  lost  under  the  new  Constitution.  He 
funded  $3,100  00  or  $3,200  in  May,  1863.  Soon  after  the 
money  was  funded  and  turned  over  to  Looper,  Smith  joined 
the  Home  Guards.  He  regarded  himself  and  Looper  as  then 
solvent.  Looper  testified  that  he  and  Smith  were  brothers- 
in-law  of  testator;  that  he  had  but  little  to  do  with  the  man- 
agement of  the  estate ;  that  he  received  the  money  from 
Smith  and  could  not  tell  what  he  did  with  it.  He  received 
from  Smith  $400  00  in  gold  and  $1,400  00  in  Confederate 
money.  He  received  the  money  from  Byers  for  the  land, 
but  did  not  remember  how  much  of  it  was  in  gold.    He  did 
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not  know  what  he  did  with  the  money ;  he  loaned  Bome  ind 
spent  Bome.  He  loaned  Joseph  Smith  $165  00  in  gold,  Jack 
Thompson  $200  00,  but  did  not  know  how  the  balance  wu 
used;  this  balance  "just  got  into  Confederate  mon<7,  he 
mixed  it  with  his  own,"  etc.,  "just  glided  into  Oonfedente 
money."  He  was  building  his  mill  then,  and  paid  for  build* 
ing  it  in  Confederate  money.  Smith  held  said  note  given 
for  a  slave,  and  he  funded  money  to  meet  his  note.  Tbeo 
Confederate  money  was  nearly  worthless.  Looper  refused  to 
accept  it,  and  in  all  things  acted  to  the  best  of  his  ability. 
Upon  cross-examination,  he  stated  that  he  had  not  receivei 
nor  loaned  out  any  money  except  as  stated ;  that  he  funded 
his  own  money  and  $600  00  for  his  son,  and  returned  all  he 
had  funded.  He  and  Smith  considered  the  loans  paid  off  bf 
said  return  of  bonds.  These  investments  were  made  witlMmt 
any  order  of  Court.  He  admitted  that  he  had  aold^oo 
credit,  to  his  son,  a  large  part  of  his  land,  and  that  that  sod 
had  divided  it  with  Looper's  other  children,  and  that  be  had 
advised  one  of  the  securities  to  put  his  lands  ontof  his 
hands ;  said  he  was  still  worth  $3,000  00,  said  secoritj  was 
worth  $3,000  00  and  Smith  was  worth  $2,500  00,  bat  hedid 
not  know  what  the  other  security  was  worth.  He  said  be 
used  none  of  the  estate's  money  to  build  his  mill,  was  theo 
amply  able  to  build  it,  and  said  he  was  yet  able  to  pay  all 
liability  to  complainants. 

Smith,  reintroduced,  said  he  considered  certain  notes  in  the 
inventory  as  insolvent,  but  had  never  sued  on  them,  nor  sold 
them  as  insolvent. 

After  argument,  defendant's  counsel  requested  the  Court  to 
charge  the  jury  as  follows:  1st.  That  the  will  was  the  law 
to  ^e  defendants,  and  by  it  they  must  be  judged  under  the 
facts  and  circumstances  of  the  case.  2d.  The  filing  of  the 
inventory  and  appraisement,  sale  bills  and  annual  returus 
are  evidences  of  good  faith  and  will  go  far  to  aid  the  pre- 
sumption of  law  that  defendants  fully  complied  with  tlicir 
duty.  If  complainants  seek  to  set  aside  these  records  from 
fraud  or  illegality,  they  must  prove  fraud ;  it  cannot  be  pre- 
sumed. 
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3.  That  the  (executors,)  defendants  in  this  case  are  to  be 
held  to  ordinary  diligence  in  the  ezecation  of  the  trusts  com- 
mitted to  them  under  the  will  of  George  Keith,  the  testator; 
such  diligence  as  any  prudent  man  would  exercise  in  the 
management  of  his  own  afiairs.  In  considering  the  question 
of  diligence  and  the  prudent  management  of  the  defendants^ 
you  may  further  consider,  under  the  evidence,  the  time  when 
said  execntors  entered  upon  the  duties  involved,  the  fact  that 
a  civil  war  ensued  immediately  afler  their  qualification  un- 
der said  will,  as  appears  from  the  record,  involving  the  ex- 
istence of  the  government,  the  life,  liberty  and  property  of 
the  citizen,  and  raging  with  unexampled  fury  for  nearly  four 
years — resulting  in  a  radical  change  in  the  constitutional 
laws  of  our  country,  the  loss  of  hundreds  of  thousands  of 
human  lives,  the  loss  of  four  hundred  millions  of  dollars 
worth  of  negro  slave  property,  a  vast  amount  of  other  prop- 
erty— bringing  poverty  and  suffering  in  lieu  of  wealth  and 
happiness.  These  fearful  scenes  were  not  enacted  upon  some 
distant  drama,  but  came  to  our  own  houses  and  firesidea  It 
would  not  be  strange,  under  these  circumstances,  that  defen- 
dants would  have  been  interfered  with  in  the  preservation  of 
the  property  and  monied  interest  belonging  to  the  estate* 
Much  allowance  is  to  be  made  in  favor  of  the  defendants 
under  these  circumstances. 

4.  In  looking  into  the  facts  stated  in  said  complainant's 
bill,  and  the  provisions  of  items  sixth  and  seventh  in  said 
will,  complainants  are  not  entitled  to  recover,  because  the 
contingent  events  specified  in  said  item  seventh  have  not 
transpired,  and  Mrs.  Keith,  the  widow  of  testator,  being  still 
in  life  and  not  married,  and  not  having  brought  any  com- 
plaint against  defendants,  you  must  find  in  favor  of  defen- 
dants. 

5.  There  are  no  sufficient  facts  charged  in  said  bill  to  au- 
thorize the  removal  of  said  defendants  from  their  trusts. 

6.  If  said  defendants  have  not  executed  the  trusts  under 
said  will,  then  said  widow,  who  is  tenant  for  life  and  widow- 
hood in  all  the  estate,  is  the  only  person  who  can  apply  for 
and  obtain  the  relief  prayed  for  in  said  bill. 
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7.  If  you  believe,  from  the  evidenoe,  that  said  execators, 
for  the  purpose  of  carrying  out  the  provisions  of  said  will, 
in  good  faith,  by  selling  $10,000  00  worth  of  n^ro  slave 
property  for  cash,  and  taking  interest-bearing  notes,  fiolveot 
at  the  time,  and  at  their  first  succeeding  return  charged  them- 
selves  with  the  entire  amount  as  cash,  this  is  no  evidence  of 
bad  faith.     But  this  transaction  made  such  entry  and  charge 
against  said  executors  in  favor  of  said  estate,  a  debij  fht  eo»- 
sideration  of  which  was,  and  is,  for  the  sale  of  daoa,  aod 
complainants  cannot  recover  any  amount  of  money  against 
said  defendants  for  attch  purchase-money  of  slaves,  under  the 
constitution  and  laws  of  said  State.     But,  whatever  part  of 
said  purchase-money  may  already  have  been  paid  and  ap- 
plied by  said  defendants  cannot  be  disturbed,  or  if  such  notes 
or  money  were  lost  or  destroyed  by  the  results  of  the  war, 
without  gross  negligence  by  defendants,  said  complaiiiaats 
cannot  recover. 

8.  If  you  believe  from  the  evidence  that  the  defendants  in- 
vested the  Confederate  money,  or  funded  it  in  Confederate 
bonds  in  1863,  to  prevent  its  depreciation  one-third,  imdef 
the  law  of  the  Confederate  Congress,  then  they  a(^ed  under 
color  of  law  and  are  protected. 

9.  In  looking  into  all  the  evidence  in  this  case,  if  yon 
should  feel  authorized  to  find  in  favor  of  the  defendants,  this 
will  not  be  a  bar  or  prevent  complainants  from  oompelling 
said  defendants  to  account  to  them  in  future  for  a  dislribotion 
of  said  estate,  afler  the  death  or  intermarriage  of  the  widow 
of  the  testator. 

The  Court  refused  to  charge  any  of  said  requests  except 
the  first  and  second.  When  he  read  the  third  to  the  juiybe 
remarked,  "  it  is  too  eloquent." 

The  Court,  upon  its  own  motion,  further  charged  the  jorj: 
1st.  If  said  executors,  pursuant  to  any  law  of  this  State,  in 
good  faith,  invested  the  funds  of  the  estate  in  the  bonds, 
notes  or  certificates  of  this  State  or  of  the  Confederate  Sutee, 
they  would  be  relieved  from  all  penalties  of  mismanagement, 
misapplication  or  misappropriation  of  the  funds  of  the  estate 
by  reason  of  such  investment,  provided  the  evidence  shows 
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that  the  bonds,  notes  or  oertificaies  now  held  bj  them  are 
the  same  which  they  received  for  said  estate. 

2d.  If  the  evidence  shows  that  defendants  have  in  their 
Iiands  such  estate,  and  are  so  badly  managing  it  as  to  threaten 
its  loss  or  destruction,  and  that  they  are  insolvent,  it  is  com- 
petent for  the  jury  to  find  and  decree  that  a  Receiver  be  ap- 
])ointed  to  take  charge  i»f  said  estate. 

3d,  That  if  the  executors  sold  slaves  on  credit  and  are  now 
Buing  on  the  notes  given  for  them,  the  purchasers  can  plead 
the  fact  that  the  consideration  was  slaves  in  bar  of  recovery ; 
but  if  they  received  money  for  slaves  sold  by  them  as  such 
executors,  they,  the  executors,  can  not  set  up  said  defense  to 
keep  from  accounting  for  said  money. 

The  jury  found  for  the  plaintiffs  against  the  defendants  for 
8o,500  00  and  costs,  and  that  they  should  be  removed  from 
the  executorship  and  turn  over  the  estate  to  a  Receiver,  and 
a  decree  was  taken  according  to  the  verdict. 

Said  defendants  moved  for  a  new  trial  upon  the  grounds, 
that  the  Court  erred  in  not  dismissing  the  bill  upon  the  said 
demurrer;  because  the  decree  is  contrary  to  the  law,  the  evi- 
dence and  equity,  and  contrary  to  the  first  charge  given  by 
the  Court  on  its  own  motion  ;  because  the  second  of  said  re- 
quarts  given  upon  the  Court's  own  motion  was  wrong,  be- 
<ause  no  insolvency  or  threatened  loss  or  destruction  of  the 
estate  was  charged  in  the  bill ;  because  the  Court  refused  to 
charge  the  requests  of  defendant's  counsel,  except  the  first  and 
second ;  because  the  Court  said  in  the  hearing  of  the  jury, 
that  said  third  request  was  too  eloquent,  and  because  in  charg- 
ing the  jury  the  Court  expressed  an  opinion  as  to  what  had 
been  proved. 

Til  is  last  ground  the  Court  certified  is  not  true.  He  refused 
a  new  trial  and  error  is  assigned  on  each  of  said  grounds. 

In  the  argument  here  the  Court  would  not  hear  from  coun- 
sel for  defendant  in  error  on  the  demurrer.  They  asked  for 
ilamages  for  delay  by  frivolous  writ  of  error,  but  said  if  the 
Court  found  the  verdict  too  large,  they  ought  to  say  how 
ninch  too  large  and  have  that  sum  remitted  and  end  the  lit- 
igation. 
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Pending  the  argument  extra  time  was  asked.  The  Court 
refused  it  upon  the  ground,  that  the  statute  requires  it  asked 
for  before  argument  begun. 

W.  L.  SMrrH,  J.  N.  Dorsey,  "Weir  Boyd,  for  plaintifis 
in  error. 

H.  P.  Bell,  Geo.  D.  Rice,  S.  H.  Johnson,  for  defend- 
ant, said  Chancery  has  jurisdiction  over  executors  as  trostees: 
Revised  Code,  section  3087 ;  23d  Georgia  Reports,  31 ;  16lh, 
213;  14th,  325.  Returns  a,re  prima  fade  evidence  fo^cxe^ 
utors:  23d  Georgia  Reports,  326.  They  should  take  se- 
curity: Revised  Code,  section  2515.  And  are  responsible 
if  loss,  by  their  negligence:  Revised  Code,  section  2496; 
8th  Georgia  Reports,  388.  Both  are  liable:  1st  Kellj, 
(Georgia  Reports)  37;  4th,  557;  8th,  388;  11th  Veseer, 
333;  4th  Yessey,  696;  7th  Johnson's  Chancery  Reports,  2i 

Warner,  J. 

On  looking  through  the  record  in  this  case  and  consider- 
ing the  errors  assigned  therein,  we  are  of  the  opinion  tl)at 
the  motion  for  a  new  trial  was  properly  overruled  by  the 
Court  below.  There  is  sufficient  evidence  to  sustain  the  ver- 
dict, and  the  jury  were  the  exclusive  judges  as  to  the  credi- 
bility and  weight  of  the  defendant's  evidence,  who  were  ex- 
amined in  their  own  favor  on  the  trial. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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defendant  in  error. 

Where  a  note  was  made  and  delivered  in  the  parchase  of  a  mining  privi- 
lege at  Pike^B  Peak,  in  Kansas,  on  the  Sabbath  day,  and  suit  thereon 
1*8  brought  in  the  Conrts  of  this  State,  and  there  is  no  evidence  of  the 
lez  loci  eontr{ictus  produced  on  the  trial : 
MM,  That  the  presumption  of  law  is,  that  the  law  of  the  place  where 
the  note  was  made  is  the  same  as  our  own ;  eBpecinlly  will  such  pre- 
sumption be  made  where  a  contrary  presumption  would  be  unjust  to 
the  christian  civilization  of  the  age  and  in  Tiolation  of  the  decalogue. 
A.S  the  laws  of  this  State  forbid,  under  penalties,  any  violation  of  the 
Lord's  day  by  the  transaction  of  any  business,  trade  or  calling,  a  note 
made  upon  the  Sabbath  day,  in  pursuance  of  trade  or  business,  will 
not  he  enforced  by  the  Courts  of  this  State  under  the  laws  of  this  State, 
as  such  contract  is  void. 

• 

Contracts  made  on  the  Sabbath.     Before  Judge  Knight, 
Dawson  Superior  Court.    September  Term,  1869. 

Hill  and  others,  on  the  20th  of  May,  1860,  gave  to  Wil- 
der their  promissory  note.     Hill  was  sued  upon  it.    The 
H>te  did  not  show  where  it  was  made  nor  where  it  was  to  be 
laid,  but  bound  the  makers  to  pay  half  of  the  proceeds  of 
aining  in  Russel's  Gulch  to  Wilker,  till  the  note  was  paid. 
le  pleaded  that  the  note  was  given  for  a  miner's  claim  at 
^ike's  Peak,  upon  Wilker's  warranting  it  as  very  valuable, 
^hen  it  was  worthless,  and  that  it  was  made  on  the  Sabbath, 
1  the  ordinary  work  and  worldly  business  of  the  parties, 
nd  not  in  a  work  of  charity  or  necessity. 
Upon  the  first  plea  there  was  much  evidence,  pro  and  con, 
ot  it  18  immaterial  here.     The  evidence  showed  that  Hill 
nd  Wilker  each  resided  in  Georgia,  and,  with  others,  were 
t  RuaseVs  Gulch,  Pike's  Peak,  Kansas,  mining,  when  the 
ote  was  ^ven  and  that  it  was  given  to  Wilker  for  a  miner's 
aim  in  said  Gulch,  on  the  Sabbath  day.     The  occupation 
r  the  persons  there,  their  customs,  etc.,  were  described  as 
•I lows  by  a  witness:    ''Some  men  bought  and  sold  claims, 
thers  dug  for  gold,  that  being  the  common  business  of  every- 
Kly  on  the  Bussel's  Gulch.    There  was  no  civil  government 
here  the  note  was  given^  no  State,  no  county,  no  political 
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division,  no  oi^nized  territory,  no  legislatures,  no  civil  las's; 
the  miners  made  our  laws:  when  a  miner  was  aggrieved  he 
would  call  a  miners' meeting,  a  chairman  was  called,  he  irould 
put  the  question  of  grievance,  a  majority  would  decide  in 
fuvor  of  or  against  the  aggrieved^  and  that  decided  the  mat- 
ter." No  other  evidence  of  the  laws  of  Kansas  was  intro- 
duced. It  was  shown  that  the  note  was  expected  to  be  paid 
at  Russel's  Gulch,  out  of  the  proceeds  of  mining  there. 

The  Court  was  requested  to  charge  the  jury:  IsL  Tbuil 
this  note  was  executed  on  the  Sabbath  day,  in  the  busInessoT 
work  of  the  party's  ordinary  calling,  and  not  in  the  pwsKU- 
tion  or  pursuance  of  works  of  necessity  or  charity,  the  oao- 
tract  is  violative  of  the  law,  against  good  morals,  oontnry 
to  public  policy,  and  plaintiff  cannot  recover  on  it     2(1.  If 
the  consideration  of  the 
one  or  more  miners  to 
mining  at  Pike's  Peak,  \ 
ness  or  work  of  their  < 
That,  while  lex  toot  conti 
made  out  of  this  Stat«,  i 
the  contract  involves  an; 
policy  or  violative  of  th 
be  enforced  here;  that  a 
where,  ie  immoral,  coutr 
laws  of  this  State,  and 
4th,  The  common-law 
force  in  Kansas,  and,  by  i 
nected  with  the  businesi 
ings,  were  void.     6th.  1 
apply  where  the  contrad 
izationand  without  law. 
those  charges.     Reading 
them  as  follows:  "If  th 
it  was  to  be  enforced  in 
violation  of  any  law  of  t 
of  Georgia  will  not  enfor 
the  law  of  the  place  wh< 
satisfied  that  the  giving 
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io  this  rule.  If  the  laws  of  Kansas  make  void  notes  given 
on  the  Sabbath  d^  the  Courts  of  Georgia  will  carry  those 
hws  into  effect;  it  ought  affirmatively  to  appear  that  the 
laws  of  Kansas  do,  in  fact,  make  such  notes  void ;  if  the  in- 
habitants had  a  custom  which  governed  these  contracts,  a 
custom  which  made  a  note  void,  if  made  on  the  Sabbath  day, 
then  it  would  be  void  here/'  And  he  further  charged  the 
jury :  **  If  this  note  was  made  in  a  place,  in  a  State,  in  a  ter« 
ritory,  in  a  municipality,  where  it  does  not  appear  affirma- 
tively that  its  laws  make  void  all  contracts  made  on  the  Sab- 
bath day,  then  the  contract  would  be  valid.  If  the  contract 
does  not  violate  the  laws  of  the  place  where  it  is  made,  it  is 
not  void,  but  valid;  if  made  in  Kansas,  California,  Alaska, 
the  Courts  of  Georgia  will  enforce  it  according  to  the  laws 
of  the  place  where  made.  This  is  called  the  comity  of 
States,  the  comity  of  nations." 

Tiie  jury  found  for  the  plaintiff.  Defendant's  counsel 
moveii  for  a  new  trial  upon  the  grounds  that  the  Court 
erred  in  said  charges  and  refusals  to  charge.  The  new  trial 
was  refused  and  that  is  assigned  as  error.  (This  cause  was 
continued  at  last  term  for  providential  cause.) 

II.  P.  Bell.,  for  plaintiff  in  error,  said  a  note  so  made  on 
the  Sabbath,  in  this  State,  is  void :  Code,  sees.  2696,  4492, 
4493,  4494;  34th  Ga.  R.,  407;  12th,  582;  35th,  176 ;  Ang. 
on  Lim.,  62;  1st  Bouv.  Inst.,  260;  31st  Ga.  E.,  607.  Such 
note  was  void  by  the  common-law  :  31st  Ga.  R.,  607;  20th 
( )hio  R.,  81 ;  5lh  Ala.  R.,  104 ;  Towl  vs.  Laraher,  26th 
Me.;  10th  Ala.  R.,  566;  13th  Shepherd,  464;  Lovejoy  vs. 
Wliipple,  18th  Vermont  R. ;  3  Washburn,  319 ;  14th  N,  H. 
K.,  133;  4th  Indiana,  619. 

George  D.  Rice,  for  defendant,  replied  lex  loci  contractus 
^ov(»rns:  Story  on  Prom.  Notes,  sec.  166;  2  Ga.  R.,  165; 
Story  on  Con.  of  L.,  sec.  241 ;  Ist  Smith's  L.  C,  367 ;  Code, 
^ccs.  8,  2696.  And  as  to  notes  made  in  this  State  on  Sab- 
hatli,  29th  Ga.  R.,  526;  10th  Mass.  R.,  312. 
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This  was  an  action  brought  on  a  promissoiy  note,  dated 
May  20th,  I860,  given  by  Hill  (in  conjunction  with  otben 
not  sued),  and  payable  to  Wilker.  On  the  trial  of  the  cue 
it  was  admitted  that  the  note  was  made  and  delivered  on  the 
Sabbath  day,  and  the  consideration  is  expressed  to  be,  for  a 
mining  privilege  at  Pike's  Peak,  in  Kansas,  where  the  note 
was  made. 

The  main  and  controlling  question  made  by  the  record,  i6 
whether  a  note  executed  on  the  Sabbath  day,  and  given  in 
the  business  or  work  of  the  parties'  ordinary  calling,  ami  not 
in  pursuance  of  works  of  necessity  or  charity,  is  such  a  con- 
tract as  may  be  enforced  under  the  laws  of  this  State. 

There  is  nothing  disclosed  by  this  record  relative  to  the 
laws  of  Kansas  on  this  subject,  and  the  principle  oflexbeiy 
or  the  doctrine  of  comity,  as  to  bow  far  Georgia  would  per- 
mit contracts  violative  of  her  public  policy  to  be  enibreed, 
conceding  such  contracts  to  be  valid  outside  her  territorial 
limits  where  made,  but  conflicting  with  her  own  system  ol 
laws  and  public  policy,  is  a  question  we  need  not  decide,  as 
there  is  nothing  in  this  record  which  would  authorize  this 
Court  to  presume  such  law  or  statutory  provision  to  exist. 

Sitting  as  we  do  to  administer  the  laws  of  this  State,  in 
questions  to  be  determined  by  our  Courts,  we  are  necessarilT 
governed  by  the  laws  as  we  find  them  existing  here,  except 
proof  is  made  of  different  provisions  of  law  existing  vfaeo 
the  contract  sought  to  be  enforced  was  executed.  As  a 
eral  rule  the  laws  of  the  place  where  proved,  Ux  loci 
trachis,  will  be  administered  by  Courts  wherever  the  enferoe- 
ment  of  the  contract  is  invoked.  But  to  this  general  mle  tli«re 
are  exceptions;  for  Courts  will  not  lend  their  processes  or 
powers  to  enforce  laws  which  contravene  the  public  policy, 
or  are  immoral  or  in  conflict  with  the  fundamental  priaciples 
of  conscience  or  morality  pervading  the  legislation  of  tbe 
State  when  the  power  of  such  Court  is  invoked,  and  this 
Court,  while  it  broadly  and  in  the  widest  sense,  reoogntaes 
comity  upon  all  questions  within  its  legitimate  soope  m»i 
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operation,  has  nevertheless  asserted  in  its  prerogatives  of 
justice  these  exceptions  to  the  general  rule. 

In  this  case,  however,  the  question  is  what  construction 
Courts  will  give  to  the  law  of  contracts,  where  there  is  no  proof 
of  the  lex  hd.  And  we  hold  in  the  absence  of  proof  to  the 
contraiy^  the  legal  presumption  is,  that  the  lex  loci  is  the 
same  as  our  own.  We  are  sustained  in  this  presumption  by 
the  fact  that  a  contrary  view  would  suppose  the  people  of 
Kaasas  to  have  annulled  the  decalogue,  and  to  have  permit- 
ted by  law  the  disregard  of  christian  obligation,  and  not  only 
forgotten  bnt  violated  the  injunction,  '^Remember  the  Sab- 
bath day  to  keep  it  holy;  on  it  thou  shalt  do  no  manner  of 
work."  This  State  for  over  a  century  has  recognized  upon 
her  statutes  the  sanctity  of  the  obligation,  and  punished  its 
violators.  All  worldly  labor  or  work  done  in  the  ordinary 
calling  of  our  people  on  the  Lord's  day  is  forbidden  under 
penaltieB,  and  only  such  acts  as  necessity  invokes  or  charity 
inspires  are  exempted  from  their  infliction. 

This  Court  in  Slsi  Georgia^  607,  has  expressly  ruled  that 
the  payment  of  money  on  a  note  was  a  transaction  in  viola« 
tion  of  the  law,  it  being  made  on  the  Lord's  day  or  Sunday, 
iod  did  not  constitute  such  an  acknowledgment  of  the  debt 
as  would  raise  the  presumption  of  a  promise  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations;  that  the  act  of 
payment  was  void,  and  all  the  obligations  growing  out  of  it 
«vere  nail  and  void. 

And  this  is  the  almost  unbroken  current  of  American  au- 
>!iorities.  ''A  promissory  note  given  on  a  Sunday  is  void 
LS  between  the  parties,  and  a  subsequent  promise  to  pay  it 
ivill  not  make  it  valid:"  Pope  vs.  Lynn,  50  Maine,  83.  "  A 
lote  signed  and  delivered  on  Sunday  is  invalid :"  48  Maine, 
IDS.  A  note  given  on  Sunday  for  the  price  of  a  horse  sold 
JO  that  day  is  void :  26  Maine,  464.  And  the  same  doctrine 
s  laid  down  in  the  following  cases :  38  Mississippi,  344 ; 
16  Iowa,  49;  9  Minnesota,  194;  8  Minnesota,  13  and  41  ; 
>  New  Hampshire,  600;  14  New  Hampshire,  133;  19  New 
Hampshire,  233;  41  New  Hampshire,  216 ;  4Indiana,  619; 
[3  Indiana,  566;  1  Hant'a  cases,  Tennessee,  261 ;  3  Wiscon- 
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sin,  343 ;  5  Alabama,  467 ;  10  Alabama,  666 ;  18  Alibaau, 
280;  25  Alabama,  528;  27  Alabama,  281;  18  VermiDt, 
379;  24  Vermont,  317;  Michigan  Reports,  2  Douglass,  71 
And  we  might  expand,  if  w«  had  time,  this  cloud  of  aulbor- 
ity  in  support  of  a  doctrine  almost  without  exception,  and 
those  rather  in  modification  of  the  rule  than  in  conflict  niil) 
it. 

Grouping  however,  this  mass  of  authority  from  every  sta- 
tion of  this  continent,  we  think  it  would  be  unjust  totht 
christian  civilization  of  this  age,  to  jwrmit  any  other  prr- 
sumption  than  the  one  we  have  laid  down,  to-wU:  that,  in 
the  absence  of  proof  of  any  law  to  the  contrary,  the  presump- 
tion is  that  the  law  of  this  contract  must  be  held  to  be  ihe 
same  as  our  own.  And  as  our  Courts  have  held  all  contraot 
made  in  the  pursuance  of  the  ordinary  callings  or  busiii«* 
on  the  Lord's  day  or  Christian  Sabbath,  to  be  void,  ii  fol- 
lows that  this  Court  so  adjudges  in  the  case  at  bar,  and  tht 
judgment  of  the  Court  below  is,  on  this  ground,  reveised. 


Nathan  H.  Hand  et  at,  plaiutilTs  in  error,  va.  Thomas 
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Dexter,  and  about  a  dozen  others,  not  reaiding  in  this 
State,  bnt  in  Boston,  Massachusetts,  FennHjlvania,  and  New 
York  city,  with  Kichard  Van  Dyke,  of  said  county,  as  trus- 
tee, filed  their  bill  containing  the  following  avermeats.  They, 
with  said  Van  Dyke  as  trustee,  own  in  their  own  right  thir- 
ty-two thousand  six  hundred  and  fourteen  shares  of  the  capi- 
tal stock  of  the  Yahoola  River  and  Cane  Creek  Hydraulic 
Hose  Mining  Company,  a  corporation  of  this  State,  having 
its  office  in  Lumpkin  county,  (setting  forth  their  respective 
names  and  respective  amounts  of  stock,  and  that  Van  Dyke, 
as  trustee,  owns  forty-three  thousand  and  seventy-six  of  said 
sliares)  which  stock  is  worth,  say  $320,140  00.  Before  the 
late  war  said  company  had  espended,  say  $100,000  00  in 
putting  its  property  in  condition  for  successfully  mining  for 
gold  and  other  minerals,  by  cutting  a  canal,  making  flumes 
and  trestle  work  twenty  miles  long,  to  take  the  water  of  said 
river  from  its  channel  and  bring  it  upon  the  gold  mines  of 
said  company,  and  had  bought  land  and  erected  gold  mills  and 
other  mining  machinery  and  fixtures,  worth,  say  $500,000  00. 
At  tbe  beginning  of  said  war  the  stock  was  worth  $10  00 
per  share  or  par. 

By  reason  of  the  war  the  operations  of  the  company  were 
suspended  from  1861  to  some  time  in  1866,  and  during  that 
time  said  property  became  much  dilapidated,  and  needed  re- 
pairs and  other  improvements  to  fit  it  for  mining.  Wherefore, 
in  1866,  in  Boston,  a  meeting  of  all  the  stockholders  was  held 
to  arrange  for  fitting  said  property  for  mining.     By  a  vote 
of  all  the  stockholders,  twenty  thousand  or  more  of  said 
shares  were  set  apart  for  said  purpose.     Harvey  King,  of 
Boston,  proposed  to  tbe  stockholders  that,  if  they  would  turn 
over  to  him  these  shares  so  set  apart,  he  would  advance  tbe 
Irs  and  improvements,  and 
$2  50  per  share,  or  sell 
t  not  less  than  that  price, 
imed  over  to  him  these 
of  the  company  under  bis 
And  to  enable  King  tbe 
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better  to  cootrol  the  property,  they  then  and  there  elechd 
him  Treasurer  and  Secretary  of  the  company. 

Under  said  contract,  id  1866,  King  came  to  said  cooDh', 
and  after  inspecting  said  property  pronounced  it  immenselT 
valuable,  began  the  repaira,  etc.,  spending  large  Bnms  of 
money.  Being  still  more  convinced  of  the  great  vtlaf.  of 
the  property,  King  undertook  to  defraud  the  etockhold^ 
and  especially  complainants,  by  surreptitiously  and  frauiiu- 
lently  managing  the  business  and  affairs  of  said  company  so 
as  to  make  it  appear  to  the  stockholders  and  all  otbeis  that 
neitlier  the  property  nor  stock  was  of  any  value,  and  by  re- 
fusing to  furnish  the  funds  necessary  to  complete  said  work. 
He  also  entered  up  an  account  against  the  company  for  siIi- 
ries  and  cash  furnished,  to  say  $20,000  00,  intending  to  see 
thereon  and  sell  said  property  uuder  a  judgment  therefi?, 
and  buy  it  at  his  own  price. 

Afler  King's  thus  bringing  said  property  and  stodc  into 
such  disrepute  as  to  render  it  valueless,  and  after  repudistiog 
his  said  contract  to  furnish  money  and  entering  said  account 
against  the   company,   another  meeting   of  all  the  stoct- 
holders,  was  called  to  sit  on  the  14tb  of  October,  1867,  in 
Boston,  to  raise  money  to  put  said  property  in  efficient  work- 
ing order.     At  said  meeting,  Nathan  H.  Hand,  of  Yermoat, 
was  elected  as  King's  successor,  as  treasurer.     All  the  stock- 
holders (except  two  or  three,  including  VanDyke)  then  aai 
there  agreed  with  Hand  to  transfer  all  of  said  property  u 
him  for  two  years,  aod  its  abeol"**  wmtivil  «1in>in™  n.»(  Um* 
without  hinderance  by  any  of 
ing,  and  to  a  transfer  of  thirty 
three  shares  of  said  stock  to  hii 
Hand  and  bis  successors  in  offic 
uses  and  purposes  reoommend< 
holders  th^i  and  there  appointe 
eideration  that  he  would  furnis 
in  good  order  and  pay  the  debt 
dispose  of  the  stock  as  to  take  fro 
sufficient  to  raise  said  last  num 
-lot  to  take  over  one-hali 
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stock,  thus  set  apart,  was  to  be  applied  to  the  payment  of  the 
company^s  debts,  extension  of  its  canal  and  to  get  maehiuery, 
etc.,  to  make  its  operations  successful.  Any  surplus,  not 
used  by  Hand  in  accomplishing  those  purposes,  was  to  be  re- 
funded to  the  contributing  stockholders,  ^ro  rata^  according 
to  their  stock  contributed.  Hand  was  then  to  hold  these 
shares  without  power  to  assign,  sell  or  pledge  them,  until 
the  end  of  said  two  years,  (unless  before  so  instructed  in 
writing  by  a  vote  of  two-thirds  of  the  directors  of  the  com- 
pany, with  the  concurrence  of  the  treasurer),  and  then  he  was 
to  re-assign  them  to  those  who  had  assigned  them  to  him,  as 
such  treasurer.  Under  this  arrangement,  these  shares  were 
assigned  to  and  accepted  by  Hand.  King  was  present  when 
all  this  was  done  and  agreed  to  it.  After  Hand  took  pos- 
session of  thfe  property  under  that  arrangement.  King  agreed 
to  take  stock  in  payment  of  his  pretended  claim  of  $20,000  00, 
and  Hand  did  pay  it  off  in  stock,  and  yet  King  still  holds 
said  stock  and  votes  it  as  his  own.  And  afler  King  got  this 
stock,  he,  being  a  director  of  the  company,  combined  with 
Hand  and  others  to  reduce  the  value  of  said  property  and 
stock.  King  repudiated  his  agreement  to  take  stock  in.  pay- 
ment of  his  said  claim,  and  King  and  Hand  combined  with 
four  other  named  directors  of  said  company,  all  of  Massachu- 
setts, and  these  four,  with  the  knowledge  and  consent  of  King 
and  Hand,  but  without  notice  to  the  other  directors,  secretly 
met  with  King  and  fraudulently  passed  a  resolution  author- 
izing the  president  of  the  company  to  mortgage  all  of  the 
property  of  said  company,  (except  said  thirty-seven  thousand 
and  ninety-three  shares),  to  secure  $20,000  00  to  King  and 
all  advances  made  and  to  b^'madefor  the  company  by  Hand. 
This  mortgage  was  executed  by  the  president  in  December, 
1868,  and  bound  King  to  wait  till  the  following  October  for 
his  $20,000  00  and  interest,  and  he  and  Hand  released,  by 
its  acceptance,  all  claim  on  the  individual  stockholders,  and 
Hand  was  to  rebuild  the  trestle  which  had  fallen  down ;  was 
to  keep  possession  as  mortgagee,  not  as  treasurer;  to  receive 
his  salary  as  part  of  the  necessary  expenses  of  the  work,  and 
at  the  end  of  King^s  credit  to  pay  King  half  of  the  proceeds 
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of  the  operatioDS  till  King's  debt  was  discharged,  and  to  ose 
the  balance  towards  paying  his  own  demands.     This  mort- 
gage was  recorded  in  Lumpkin  county,  Georgia,  on  the  13th 
of  March,  1869. 

Complainants  say  said  directors  had  no  right  to  oiakesaid 
resolution,  and  that  it  was  done  to  defraud  them,  tbej 
averred  that,  by  reason  of  the  foregoing  agreements,  the  com- 
pany was  not  indebted  to  King  or  Hand ;  that  King's  debt 
was  paid  and  Hand  had  bound  himself  to  take  pay  for  hh 
advances  out  of  said  stock,  etc.,  turned  over  to  him.  HwJ 
paid  off  some  of  the  creditors  of  the  company  by  a  heivj 
shave  and  thereby  depreciated  the  stock.  Other  debts  he  vool'l 
uot  pay  and  suits  were  brought  and  judgments  were  obtained 
against  the  company,  and  its  property  is  now  at  the  mercf 
of  the  plaintiffs  in  ji.  /a.  Hand  having  put  said  worb  io 
operation  and  having  possession  since  said  mortgage,  ex- 
clusively, of  all  the  property  of  the  company  as  mortgagee, 
was  working  it  for  the  purposes  of  said  mortgagees,  up  to 
the  14th  of  March,  1870. 

On  the  nth  of  March  the  clerk  of  the  company  mailed  to 
each  stockholder  a  tvritten  notice  that  an  annual  meeting  of 

the  stockholders  would  be  held  "on  the  second io 

March,  1870,"  for  election  of  officers  and  other  business. 
As  appears  by  the  exhibits,  on  the  14th  of  March  there  vas 
a  meeting,  at  which  thirty-three  thousand  four  hundred  and 
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has  control  of  $500,000  00  worth  of  property,  and  is  getting 
§1,500  00  worth  of  gold  dust  weekly,  and  they  are  apply- 
ing it  to  their  own  ase.  And  they  charge  that  the  audit>» 
JDg  committee  fraudulently  put  said  Hand'fl  claim  at  the  sum 
aforesaid  and  they  and  said  directors  knowingly  allowed 
Ilaud  to  use  ten  thousand  shares  of  said  stock  to  control 
their  election,  and  Hand  has  used,  and  is  using,  them  for  his 
private  purposes. 

The  exhibit  of  the  minutes  of  the  said  last  meeting  show 
that  these  officers  were  elected  by  but  ten  thousand  shares 
majority,  and  that  Hand  voted  three  thousand  one  hundred 
and  forty  shares.  These  shares,  they  say,  belong  to  the  com- 
pany and  not  to  Hand,  and  he  could  not,  legally,  vote  them* 
They  say  they  had  no  legal  notice  of  said  meetings  of  March 
and  April,  1870,  but  "by  some  means  hearing ''  of  the  meet- 
ing of  April,  1870,  they  sent  Weir  Boyd,  Esq.,  to  repre- 
sent them ;  that  he  went  and  found  nobody  present  but  Hand 
and  the  clerk  of  the  company,  who  claimed  to  hold  the 
proxies  of  a  large  number  of  stockholders;  that  the  clerk 
presided,  saying  he  was  elected  to  preside  at  the  meeting  oi 
March,  1870,  (he  was  elected  a  director  that  day;) and  Hand 
and  the  clerk  both  claimed  that  this  was  but  an  adjourned 
meeting  from  March,  1870.  Boyd  then  moved  to  reconsider 
the  action  of  March,  1870,  and  elect  officers,  but  Hand  using 
said  ten  thousand  shares,  and  the  clerk  and  he  voting  their 
proxies,  and  counting  but  one-half  of  the  stock  of  Boyd's 
stockholders,  out-voted  Boyd,  and  be,  protesting  that  the 
foregoing  proceedings  were  all  fraudulent,  contrary  to  the 
by-laws,  etc.,  retired  from  the  meeting. 

These  complainants  have  tried  to  get  Hand  to  settle ;  all 
the  directors  but  the  clerk  are  non-residents;  and  yet  Hand 
keeps  all  the  property,  appropriates  its  rents,  issues  and 
])rofits,  and  is  sending  them  from  the  State. 

They  prayed  that  Hand  and  King  be  compelled  to  perform 
their  original  agreements;  that  said  mortgage  be  annulled ; 
that  said  thirty-seven  thousand  and  ninety-three  shares  be 
retraosferred  to  the  contributing  stockholders ;  that  the  prop- 
erty be  taken  from  Hand  and  turned  over  to  a  Beceiver ;  that 
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defendants  account  for  all  the  gold  taken ;  that  the  meetings 
of  March  and  April,  1870,  be  declared  illegal;  and  that  ibe 
books  and  records  of  the  oompany  be  turned  over  to  such  Be- 
ceiver.     Discovery  was  waived. 

To  this  bill   defendants  demurred,  upon    the   follovii^ 
grounds:  1st.  There  is  no  equity  in  the  bill  entitling  coin- 
plainauts  to  the  relief  prayed  'for.     2d.  The  remedy  io  law 
is  complete.     3d.  The  bill  is  multifarious,  because  compUiD- 
ants  have  no  common  interest  in  the  matters  set  out  ia  the 
bill  and  the  causes  of  action  are  distinct,  and  the  defendaots 
have  no  Joint  or  common  interest.     4th.  Because  the  exhi- 
bits show  ttiat  there  are  other  stockholders  who  are  not  par- 
ties, one  of  whom  is  a  director,  against  whom  no  cumplaini 
is  made.     6th,  Because  complainants  do  not  aver  that  tber 
have  esbausted  their  abi 
or  that  they  represent  a  a 
there  is  no  exhibit  of  the 
Because  said  mortgage  U 
cannot  set  aside  the  elecl 
consent  this  demurrer  wi 
ruled  by  the  Chancellor 
assigned  as  error  on  said 

Geobqe  D.  Rice,  for 
riousness,  cited  3  Story's 
530;  Dan.  Ch.  Pr.,  391 
charge  of  fraud :  36th  G 
edy  is  complete  at  law:  I 
Ga.,  259.  Equity  will  c 
461,494;  Abbott's  Dig., 
on  Inj.,  361  and  note;  1 
gald  vs.  Bellamy)  Code,  f 
Dig.,  310,  544,  774 ;  An 
221,201.  Formal  meet 
280,  232,  550.  The  st« 
debts  of  company :  Acl 
law  will  give  remedy : 
the  meetings  of  March 
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Corp.,  sees.  488,  460.  As  to  voting  stock :  Abbott's  Big., 
309;  ADg.  &  A.  on  Corp.,  136.  Quo  warranto  remedy 
against  officer:  Code,  sec.  3147 ;  Ang.  &  A.  on  Corp.,  734 
and  note;  16  John.  Ch.,  378-9. 

Weib  Boyd,  John  A.  Wimpy,  for  defendants.  As  to  ju- 
risdiction in  equity,  cited  Ang.  &  Ames,  sees.  312, 391-2-3; 
18th  Howard,  341-2;  11th  Ga.  R.,  569;  Ist  Story's  Eq., 
sec.  29;  Code,  sec  3137;  2  Paige,  222;  2  Black  720,  721 ; 
2Ist  Ga.,  251 ;  23d,  139.  As  to  multifariousness:  3  Paige, 
231 ;  Story's  Eq.  PL,  278a,  271 ;  5th  Ga.  571-5,  inclusive ; 
8th  Ga.,  236 ;  9th,  280,  281.  There  are  sufficient  parties  to 
the  bill:  3  Paige,  222;  3  Mason,  317.  Quo  warranto  or 
mandamus  is  not  complete  remedy :  22  Ga.  R.,  507,  539. 

McCay,  J. 

1.  The  complainants  in  this  bill  are  the  owners  of 

thousand  shares  of  stock  in  an  incorporated  mining  company 
of  one  handred  thoasand  shares.  Its  object  is  to  take  the 
property  out  of  the  hands  of  the  company,  the  stockholders, 
place  it  in  the  hmids  of  a  Receiver,  and  that  a  general  ac- 
count be  taken.  As  a  Court  of  Equity  will  not  appoint  a 
Receiver  to  carry  on  the  business  of  mining,  it  follows  that 
there  can  be  no  sufficient  cause  for  such  a  bill,  unless  the 
majority  of  the  stockholders  are  pursuing  a  course  so  illegal 
and  ruinous  as  to  require  the  affiiirs  of  the  company  to  be 
stopped. 

The  very  foundation  principle  of  a  corporation,  is  that  a 
majority  of  its  stockholders  have  a  right  to  manage  its  affairs 
so  long  as  they  keep  within  their  chartered  rights.  They 
may,  they  often  do,  manage  very  foolishly,  make  very  bad 
contracts,  and  do  very  reckless  things.  Indeed,  as  all  expe- 
rience shows,  the  very  business  which  this  company  was 
chartered  to  carry  on  is  one  of  great  risks  and  extraordinary 
vicissitudes,  and  it  would  be  madness  for  a  Court  to  put  its 
cautious  and  careful  hand  forward  to  keep  steady  an  enter- 
prise organized  for  such  risks  and  undertakings  as  necessarily 
pertain  to  gold  mining. 
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There  is  do  preteDse  in  this  bill  that  the  oompany  is  ooder- 
taking  anything  outside  of  the  charter.  The  burden  of  tbe 
complaint  is,  that  the  majority,  through  the  oflSoers,  are  man- 
aging the  company  fraudulently,  not  for  the  benefit  of  tU, 
but  in  the  interest  of  a  portion  of  the  stockholders.  This  ia 
the  general  charge,  and  that  charge  is  sustained  by  tbe  fol- 
lowing statement  of  facts :  1st.  The  whole  company  grantal  to 
King  $20,000  00  in  its  stock,  and  King  afler  awhile  repudiated 
the  agreement,  and  set  up  a  claim  for  $20,000  00  expended  bj 
him  for  the  company.  2d.  The  whole  company,  consenting 
to  this  repudiation  by  King,  surrendered  to  Hand,  as  treas- 
urer, thirty-four  thousand  shares  of  the  stock,  to  be  used  by 
him  to  raise  funds,  under  the  direction  of  a  committee,  to 
put  the  works  in  order  and  pay  the  debts. 

Hand  expended  (he  says  and  the  committee  say)  three 
thousand  dollars  and  did  put  the  works  in  order.  He  has 
taken  ten  thousand  shares  as  part  pay  for  his  expenditures, 
and  has  an  unsettled  claim  against  the  company  ibr  the  bal- 
ance. There  is  no  charge  that  he  has  not  expended  the 
money.  It  is  true,  the  bill  says  the  true  oonstraotion  of  the 
arrangement  surrendering  the  thirty-four  thousand  shareB  to 
the  company  is,  that  Hand  was  to  take  these  shares  in  pay 
for  his  expenditures.  We  are  not  prepared  to  Bay  this.  The 
contract  does  not  say  so.  We  see  nothing  in  the  charter  to  for- 
bid expenditures  on  credit  to  put  the  works  in  order,  and  if 
Hand,  with  the  consent  of  the  directors,  was  willing  to  do  the 
work  or  advance  the  money,  we  see  no  reason  why  the  direc- 
tors might  not  permit  him  to  do  so.  He  seems  to  haTC  acted 
all  the  time  with  the  approbation  of  the  directors,  and  in- 
deed, in  every  thing  stated  in  the  bill  and  complained  of,  tbe 
directors  and  officers  of  the  company  seem  to  have  acquiesced. 
At  the  last  two  meetings  of  the  company,  he  was  sustained  in 
all  his  acts,  and  he  is  still  the  regular  treasurer  of  the  com* 
pany. 

The  charge  that  he  and  others  have  been  guilty  of  a  fraud 
in  executing  a  mortgage  in  violation  of  the  understandiDg, 
at  the  time  he  was  elected  treasurer,  does  not,  in  our  judg- 
ment, amount  to  much.    If  it  was  a  fraud,  it  was  repented  of 
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almost  immediately;  since  it  was,  soon  after  its  execution,  sur- 
rendered and  is  not  now  at  all  in  the  way. 

Nor  are  we  prepared  to  say  it  was  a  fraud.  We  see  no 
reason  why  the  directors  might  not,  to  meet  the  new  diffi- 
caltieB,  make  such  an  instrument.  That  both  King  and 
Hand  have  expended  their  money,  bo  put  these  works  in  or- 
der, plainly  appears,  and  how  it  can  be  a  fraud  to  make  them 
secure  we  are  not  able  to  see. 

It  is  also  charged  that  the  complainants  had  no  notice  of 
the  meeting  of  the  company  at  which  these  acts  of  Hand 
were  approved.  The  bill  sets  forth  a  certificate  of  the  clerk, 
taken  from  the  minutes,  that  he  had  sent  the  usual  notice, 
nor  does  the  bill  deny  its  truth.  It  says  they  did  not  have 
legal  notice,  sufficient  notice.  This  is  very  general.  Do  the 
by-laws  fix  any  rule?  The  bill  does  not  show  whether  or  no 
the  meeting  is  admitted,  and  it  appears  to  have  been  the  an- 
nual meeting.  Is  any  special  notice  required  of  such  a  meet- 
ing? By  the  general  law,  we  should  say  not,  unless  the  by- 
laws so  required,  and  this  the  bill  ought  to  show. 

At  the  meeting  the  majority  largely  sustained  Hand  and 
the  directors  in  all  their  acts.  It  is  said,  too,  that  the  chair- 
man refused  to  count  more  than  half  their  stock.  But  was 
not  this  the  bargain,  and  did  he  not  do  the  same  with  all, 
who,  by  the  agreement  of  the  old  stockholders,  Iiad  surren- 
dered half  to  the  company.  Upon  the  whole  we  think  the 
charges  in  this  bill  are  too  loose  and  unsatisfactory  to  justify 
the  prayer. 

If  the  majority  of  this  corporation  are^  in  fact,  managing 
tlie  aSair  in  the  interests  of  Hand,  let  the  minority  appear  at 
the  annual  meeting,  or  call  one,  according  to  the  by-laws,  and 
Jemand  that  the  true  state  of  the  company  and  its  affairs  be 
f>resented  to  the  meeting.  If  this  be  refused,  or  if,  on  ex- 
imination,  anything  rotten  appears,  the  presumption  is  that 
right  will  be  done.  If  not,  let  all  the  facts — not  guesses 
iud  suspicions — be  presented  to  the  Chancellor.  As  it  is,  the 
Oourt  18  groping  in  the  dark,  under  mere  general  charges, 
ind  is  just  as  apt  to  do  wrong  as  right  in  entertaining  juris- 
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diction  of  the  bill.     For  these  reasons  we  think  the  IhII  ii 
demurrable  and  ought  to  have  been  dismissed. 

The  majority  of  a  corporation  have  a  right  to  manage  their 
affairs  as  they  think  fit,  so  long  as  they  keep  within  tbeit 
charter,  and  a  Court  of  Equity  will  not  interfere  to  prevent 
unwise  or  improvident  acts;  there  must  tie  fraad  or  the  i^ 
fringement  of  the  legal  rights  of  some  one,  to  justify  taking 
matters  nut  of  ihe  hands  of  the  officers, 

2.  We  do  not  think  the  bill  multifarious.  The  complaiD- 
ants'  claim,  by  the  same  right,  charge  a  common  wrong  and 
pray  a  common  redress.  Indeed,  there  is  a  privity  between 
them  and  the  oorporation,  which  makes  one  matter  of  the 
whole  purpose  of  the  bill. 

3.  The  fact  that  some  parties  are  not  joined  who  ought  to 
be,  is  not  good  by  way  of  general  demurrer,  as  the  com- 
plainants can  amend  that. 

Judgment  reverses). 


Joseph  D.  MnitPHY,  plaintilF  in  error,  m.  William  H. 
Grigqs,  defendant  in  error. 

When  on  ihe  trial  of  an  action  of  ejectment,  it  was  proved  bj  a  wircea 
that  the  plaiatiff  bad  admitted  that  a  certain  boundary  line  to  «)iie!l 
defendant  claimed  was  the  true  boundary  line  betwe«n  the  parties,  aii 
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Sayings  of  Party  as  Evidence.  Polling  Jury.  Practice 
Supreme  Court.  Before  Judge  Davis.  Habersham  Supe- 
rior Court,     April  Term,  1870. 

Murphy  brought  ejectment  against  Griggs  for  a  part  of  a 
lot  of  land  in  said  county.  No  brief  of  the  evidence  was 
before  this  Court.  So  much  of  the  facts,  as  appears  in  the 
bill  of  exceptions,  is  as  follows : 

The  dispute  was  as  to  Griggs'  right  to  possession  of  said 
lot  up  to  a  particular  line.  Griggs'  witnesses  testified  that 
Murphy  had  frequently,  during  many  years,  admitted  that 
said  line  was  the  true  boundary  between  his  land  and  Griggs'. 
In  rebuttal,  one  of  Murphy's  witnesses  testified  that  Murphy 
had  told  him  that  he  was  not  satisfied  with  Griggs'  claim  to 
{^id  line  as  the  true  boundary,  and  that  he  always  denied 
Hunter's  right  to  hold  to  that  line.  (We  suppose  Griggs 
held  under  Hunter.) 

This  testimony  was  objected  to.  Murphy's  counsel  said 
they  ofiered  it  only  to  rebut  the  evidence  of  Murphy's  acqui- 
escence in  the  correctness  of  said  line  as  the  boundary  of  his 
right  of  possession.  The  Judge  admitted  it  for  that  purpdse, 
only,  and  charged  the  jury  that  they  must  consider  it  for 
that  purpose,  only.  And  in  his  certificate  to  the  bill  of  ex- 
ceptions he  says  that  this  declaration  of  Murphy,  offered  by 
iuni,  was  made  ante  litem  motam. 

The  jury  dispersed,  by  consent  of  the  parties,  and  when 
they  came  into  Court,  with  the  papers  in  the  hands  of  their 
foreman,  they  were  called  and  each  responded  to  his  name. 
I  list  as  Murphy's  attorney  was  about  to  receive  the  papers 
from  the  foreman,  Griggs'  counsel  asked  the  Court  to  inquire 
>f  the  jury  whether  they  had  agreed  upon  a  verdict.  The 
r'ourt  refused  to  ask  the  question  and  the  jury  delivered 
heir  verdict  for  the  plaintiff.  Griggs'  counsel  moved  for  a 
lew  trial  upou  the  grounds,  that  the  Court  had  erred  in  ad- 
uitting  Murphy's  sayings  in  his  own  behalf,  and  in  refusing 
o  ask  the  jury  whether  they  had  agreed  upon  a  verdict,  and, 
s  the  Judge  certifies,  upon  other  grounds.  What  these 
aber  grounds  were  does  not  appear.    He  granted  a  new  trial 


46S  SUPREME  COURT  OP  GEORGIA. 

Remle;  m.  DeWall. 
upon  the  last  ground  stated.     This  grant  of  a  netr  trUt  Ua^ 
signed  as  error. 

(Wbec  the  cauae  was  called  here,  no  appearance  was  made  (or  Mni- 
ant  in  error,  but  several  dajs  afler«arda,  and  before  the  cue  m  dee- 
ded, Mr,  Estes  appeared,  and  b;  pemussion  of  the  Court  filed  his  bntf.) 

Alexander  S.  Ebwin,  Hutchihs  &  McMillas,  E  P. 
Bell,  for  plaintiff  in  error. 

J,  F.  Langston,  J.  B.  EsTES,  for  defendaai 

Warneb,  J. 

The  Court  below  erred  in  setting  aside  the  verdict  on  ihe 
Btatemeot  of  facte  contained  in  the  record,  without  some  legal 
reason  being  shown  to  the  Court  for  making  Uie  request  (u 
poll  the  jnry)  as  tlierein  stated. 

Let  the  judgment  of  the  Court  below  be  reversed. 


John  W.  Remley,  plaijitiH"  in  error,  w.  Charlb  Oe- 
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k  not  such  pr[>eesB  tw  requires  to  be  annexed  to  the  bill  or  cop;  and 
■erred  hj  a  EheritT,  deputy  or  coroner  of  the  counly. 

'..  tVheu  a  putj  in  responae  to  an  attachmeDt  for  contempt  appears  be- 
l^ire  (be  Chancellor : 

llclj,  That  be  la  not  in  a  position  to  litigate  on  claims  of  credit  ordiscusa 
ilie  merits  of  the  demand.  The  naked  qaestion  of  contempt  has  pri- 
maiilj  to  be  disposed  of  and  the  order  of  the  Court  in  the  premises 
muet  be  obeyed. 

4.  The  nrder  of  the  Court  requiring  the  deliver;  of  money  in  hia  hands 
on  pain  of  imprison metit,  was  not  au  infringement  by  the  constitutional 
inhibition  against  imprisonment  for  defendant,  but  ia  in  the  nature  of 
the  performance  of  a  duty,  arising  under  the  pleadings  in  Chancery, 
which  holds  the  party  amenable  to  the  povet  of  the  Chancellor  until 
discharged. 

'>.  In  (he  exercise  of  the  power  of  the  Chancellor  in  matters  of  contempt, 
this  Coart  will  be  reluctant  to  interfere,  except  there  be  a  flagrant 
abuae  of  it.  The  independence  and  integrity  of  the  judicial  office  de- 
pends on  the  enforcement  of  the  processes  and  powera  of  the  Courts 
below,  and  the  legitimate  exercise  of  them  will  be  sustained  by  this 


Contempts.   Imprisonment,    Before  Judge  Clabk.   Sum- 
ter CouDty.     Chambers.     August,  1870. 

Sa!d  Remley  and  DeWall  were  mercbants  and  partners,  un- 
der the  firm  oame  of  Remlej  and  Company.    On  the  7tb  of 
Jannary,  1870,  BeWall  filed  a   bill  in  said  Court  against 
Remley,  preying  for  the  dissolution  of  said  firm,  for  an  ac- 
count and  settlement,  for  injunction,  and  that  a  Receiver  be 
aj>i>ointed  totake  chargeof  the  assets  of  the  firm.     The  Chan- 
cellor granted  an  order  requiring  Ketnley  to  show  cause,  on 
die  third  Monday  of  said  month,  ivhy  said  injunction  should 
not  issue  and  why  a  Receiver  should  not  be  appointed  aa 
i  the  bill.     At  the  time  ap- 
ent  of  counsel  for  the  parties, 
nley's  giving  bond  with  good 
K)  00,  "fully  to  comply  with 
:  Chancellor  in  this  Court,  as 
K  to  be  rendered  i  n  tb  is  cause," 
Receiver  be  considered  as  re- 
n  auditor  was  then  and  there 
power  to  bear  and  determine 
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all  the  matters  in  issue  between  tiie  parties,  and  report  the 
same  to  the  Chancellor,  in  vacation,  as  early  as  practicable, 
and  "for  non-comformity  to  any  interlocutorj'^  order  in  said 
case  he  (Remley)   should  be  subject   to  an   attachment  as 
for  a  contempt,  as  well  as  liable  on  said  bond." 
'    The  auditor  made  his  report,  setting  forth  the  assets  and 
debts,  etc.,  etc.,  particularly,  which  are  not  material  here.  He 
stated  that  the  stock  would  pay  the  debts  of  the  firm  and 
leave  a  surplus  of  $839  50.     Remley  was  to  keep  the  stock 
and  pay  the  debts,  and  get  the  choses  in  action  into  two 
equal  parts,  and  let  DeWall  take  one  and  he  keep  the  other, 
and  Remley  was  to  pay  in  cash  to  DeWall  half  of  said  sar- 
plus,  plits  $18  18,  this  last  being  half  of  what  the  firm  owed 
DeWall ;  further,  that  Remley  should  convey  a  certain  lot  to 
De Wall's  wife  (the  firm  having  the  legal  title  to  it,  whereas  she 
was  the  real  owner),  and  that  Remley  gave  security  to  com- 
ply, if  DeWall  desired  it,  but  the  auditor  thought  the  bond 
already  given  was  sufficient;  Remley  was  not  to  delay  pay- 
ment of  the  firm  debts  till  he  could  make  collections,  and  the 
firm  was  to  be  considered  as  dissolved  from  the  8th  of  Januarr, 
1870.     Upon  the  coming  in  of  this  report,  by  like  eonseot, 
on  the  1st  of  February,  1870,  at  Chambers,  the  Chancellor 
passed  an  order  that  said  firm  be  considered  as  dissolved  from 
the  8th  of  January,  1870 ;  that  Remley  pay  DeWall  $436  83, 
as  required  by  the  auditor's  report,  within  three  days  from 
that  date ;  that  Remley  divide  the  choses  in  action  inlo  two 
lists  and  give  DeWall  choice  of  said  lists;  that  said  report  be 
made  the  judgment  of  said  Court  and  be  fully  complied  with. 
Remley  did  not  do  all  that  was  required.     On  the  23<i  of 
February,  1870,  DeWall  wrote  Remley,  demanding  of  him 
half  of  the  money  collected  by  Remley  on  the  firm  aooaaots 
l)efore  they  were  divided,  the  whole  amount  oolledbbd  by 
Remley  on  the  list  of  accounts  selected  by  DeWall^  the  u^ 
of  the  firm  books  till  he  could  draw  off  said  aocoantssdected 
by  him,  and  stating  that,  if  his  demand  was  not  responded 
to  that  day,  he  should  have  him  attached  for  contempt. 
Remley  did  not  respond.     Thereupon,  on   the  next  <kr^ 
DeWall^  at  Chambers,  presented  to  the  Chancellor  a  petitioB 
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setting  forth  said  decree,  that,  before  making  the  division  of 
Accounts,  as  by  the  decree  he  waa  required  to  do,  Remley  col- 
lected about  {400  00  on  said  firm  accounts  and  did  not  put 
the  accounts  on  which  these  $400  00  were  collected  upon 
either  of  the  lists  submitted  for  division ;  that  the  lists,  (but 
lately  furnished,)  as  presetted,  did  not  contain  all   the  ac- 
counts; he  got  Remley  to  add  others  of  which  DeWall  was 
cognizant  and  then  took  his  choice  as  directed,  though  then 
satisfied  that  other  accounts  had  been  left  off  from  said  lists; 
on  the  list  of  accounts  given  to  DeWall,  Remley  has  collected 
about  $220  00 ;    Remley,  though  often  requested,  will   not 
pay  him  half  of  said  $400  00,  nor  pay  him  said  $220  00  col* 
lected  on  hU  accounts,  nor  let  DeWall  have  the  firm  books 
long  enough  to  draw  off  his  accounts;  that  on  the  23d  he 
made  said  written  demand  on  Remley,  to  which  he  made  no 
response,  and  that  Remley  was  about  to  leave  for  New  York, 
and  that  it  would  greatly  injure  DeWall  if  he  was  not  com- 
pelled to  pay  him  before  leaving.     He  prayed  for  an  attach- 
ment to  compel  Remley  to  comply  with  said  decree.     The 
Chancellor  passed  an  order  requiring  Remley  not  to  leave 
the  county,  and  to  show  cause  before  him,  on  the  next  day, 
nt  10  o'clock,  A.  M.,  at  Chambers,  why  he  should  not  be  at- 
tached for  contempt  for  not  complying  with  said  decree.     A 
copy  of  said  petition  and  order  was  at  once  served  on  Rem- 
ley by  a  constable.     He  did  not  appear,  as  required,  and 
thereupon  the  Chancellor  ordered  the  sheriff  to  arrest  him 
und  bring  him  before  the  Chancellor,  to  show  cause,  at  once, 
why  he  did  not  comply  with  said   decree  and  why  he  should 
rjot  be  pudished  for  his  contempt  of  the  order  last  aforesaid, 
iud  that  the  books  of  the  firm  be  at  once  turned  over  to 
DeWall.   Remley's  counsel  asked  a  day  to  file  an  answer,  and 
t  was  granted  by  the  Chancellor,  with  the  further  order,  that 
le   show  cause  why  he  had  not  paid  the  claim  of  Sharp  & 
rhompson  against  the  firm,  and  why  he  did  not  make  said 
leed  to  Mrs.  Wall. 

Hemley's  counsel  then  demurred  to  and  answered  said  pro- 
eeding.  The  demurrer  was  upon  these  grounds :  1st.  Said 
xder  18  improvident,  because  said  decree  was  a  final  disposi- 
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tioQ  of  the  cause.  2d.  Service  by  the  Constable  was  not 
sufficient  in  law,  3d.  The  process  granted  was  not  anaexej 
by  the  Clerk  to  the  original  bill,  nor  any  copy  thereof  to  the 
copy  bill,  as  required  by  law;  and  last,  because  DeWall  bid 
a  complete  remedy  at  law. 

He  answered  that  he  made  9$,\d  division  of  aooonats  u 
soon  as  practicable ;  that  before  making  it  he  had  collected 
on  said  accounts  $388  00;  half  of  which  belongs  to  DeWtll; 
but  he  denied  that  the  decree  required  him  to  pay  DeWall 
the  same ;  said  he  was  ready  to  do  so,  however,  when  DeWail 
would  settle  with  him  fairly.     He  admitted  that  he  had  col- 
lected out  of  De Wall's  part  of  said  accounts  $212  50,  (stating 
how  he  did  so,  to  show  that  there  was  no  dishonesty  in  doing 
it,)  and  that  he  was  justly  to  account  to  DeWall  therefor.  He 
then  set  out  that  he  had  paid  out  for  the  firm  $62  69,  vrhich 
were   reckoned  in  the  schedule  of  accounts,  because  these 
claims  were  not  on  the  books  of  the  firm,  and  be  daimei 
DeWall  should  pay  one-half  of  that,  s^  $31  34:|.    Fortlier, 
he  said,  DeWall  had  collected  $6  60  which  belonged  to  Rem- 
ley.    Further,  he  said,  one  Black  owed  them  jointly  $37  20, 
and  he  wished  to  give  DeWall  an  order  on  Black  for  that 
and  claimed  a  credit  for  $18  60  against  DeWall.    Therefore, 
he  admitted  that  he  owed  DeWall  $350  06,  and  said  that  he 
was  always  ready  to  settle  on  that  bcufia.     He  said  some  ac- 
counts had  been  inadvertently  left  off  the  lists,  bat  this  he 
was  willing  to  have  rectified  by  DeWall,  who  had  obtained 
the  books  of  the  firm.     He  filed  with  his  answer  a  deed  to 
Mrs.  Wall,  as  required,  and  made  an  explanation  as  to  whj 
he  did  not -pay  the  demand  of  Sharp  &  Thompson.    He  de* 
nied  any  intended  contempt;  said,  being  busy,  etc.,  tcyiogto 
get  off  to  New  York,  he  did  not  read  the  paper  served  on 
him  by  the  constable,  did  not  have  time  to  consult  his  coun- 
sel, but  supposed  his  counsel  would  attend  to  it  for  htm*   He 
insisted  that  attachment  was  an  unnecessary  and  an  illegal 
remedy  under  the  facts.    He  prayed  a  return  of  the  books  to 
him,  that  he  might  close  up  the  firm  business.    The  hearing 
did  not  come  off  till  August,  1870. 

The  Chancellor  overruled  the  demurrer  and  heard  the  par* 
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ties  on  the  pleadings  aforesaid^  etc.  At  the  hearing  DeWall 
admitted  that  he  had  collected  said  $6  50,  and  that  it  was  a 
proper  charge  against  him  bj  Kemley,  Remley's  counsel 
stated  that  DeWall  had  admitted  that  the  statements  in  the 
answer  as  to  said  $62  68,  were  correct,  and  neither  DeWall 
nor  his  counsel  denied  that  DeWall  had  so  said.  De Wall's 
counsel  also  expressed  De Wall's  readiness  to  admit  said  credit 
of  $18  60,  by  reason  of  the  claim  on  Black.  Remlejr's  coun- 
sel said  they  were  ready  to  give  the  order  on  Black  for  the 
$37  20  aforesaid,  and  it  was  admitted  that  Remley  had  paid 
DeWall  the  $419  76,  due  him  as  half  of  the  surplus  of  stock 
over  the  debts. 

After  argument  the  Court  adjudged  that  Remley  was  in 
contempt,  of  which  he  might  purge  himself  by  paying  to 
DeWall,  within  three  days,  $424  50 ;  if  he  did  not  pay  it 
within  three  days,  he  should  be  put  in  jail  and  there  kept 
till  he  paid  said  $424  60,  with  interest  for  the  past  six 
months. 

Remley's  counsel  now  say  that  the  Chancellor  erred  in 
overruling  the  demurrer  on  the  several  grounds  stated  there- 
in ;  in  granting  an  order  for  payment  of  $420  50,  thereby 
including  said  $18  18,  which  the  firm  owed  DeWall  on  ao- 
count,  and  not  allowing  said  $6  50  collected  by  DeWall,  or 
the  831  34,  DeWall's  half  of  the  debta  paid  by  Remley,  or 
the  $18  50  in  Black's  hands;  in  not  ordering  the  books  re- 
turned to  Remley,  eta 

The  Court  certifies,  that  no  point  was  made  before  him  as 
to  said  credits ;  that  there  was  some  talk  about  them,  but 
it  was  understood,  that  they  did  not  desire  -him  to  go  be- 
hind the  decree.  As  to  the  delivery  of  the  books,  etc.,  he 
certified  he  was  ready  to  comply  with  Remley's  wish,  when 
Remley  complied  with  the  order  of  the  Court. 

(When  the  cause  was  called  here,  counsel  for  defendant  in 
error  moved  to  dismiss  the  writ  of  error,  because  it  was  pre- 
mature, as  this  was  but  an  interlocutory  order.  The  Judge's 
certificate  was  dated  in  August,  1870.  The  Court  ordered 
argument  to  proceed,  reserving  that  question  for  decision,  if 
the  Coort  thought  it  was  wdl  raised.    In  the  argument, 

VoL.zLr-3L 
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counsel  for  defendant  asked  for  damages  for  a  fnvDlooB  mil 
of  error.) 

N.  A.  SuiTH,  A.  R.  BBOWif,  for  plaintiff  in  error. 

S.  H.  Hawkins,  DuPontGubrby,  Ha WKnre&BcRKE, 
for  defendant,  said  attachment  was  the  right  remedy:  Qoit, 
sees.  3044,  4145-7;  34tb  Ga.  R.,  162;  36th,  346;  Eq.% 
vol.  3,  pg.  360.  Service  hy  bailiff  waa  good :  Dan.  Cb.  PL 
and  Pr.,  1794,  1796.  If  not,  suttsequent  proceedings  and  ap- 
pearance cured  that ;  the  only  qnestion  before  the  Court  vts 
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that  the  time  and  place  of  the  sitting  of  said  Auditor  shall  be 
made  known  to  the  parties,  or  their  counsel,  and  for  non- 
coDformity  to  any  interlocutory  order  in  said  case,  he  shall 
be  subject  to  attachment  for  a  contempt,  as  well  as  liable  on 
said  bond." 

Under  the  powers  and  direction  of  this  consent  order^  the 
Auditor  proceeded  to  hear  the  matters  in  issue,  and  made  his 
report  on  the  27th  January,  1870,  and,  by  consent  of  par- 
ties, on  the  16th  of  February,  1870,  the  report  of  the  Au- 
ditor was  made  the  judgment  of  the  Court.  Under  this  re- 
port the  firm  was  dissolved,  the  stock  in  trade  left  in  the 
hands  of  Kemley  and  the  indebtedness  was  to  be  paid  by  him. 
The  half  of  the  surplus  stock,  $419  75,  was  to  be  paid  over 
to  DeWall,  and  the  accounts  due  the  firm  were  to  be  equally 
divided  between  the  parties. 

It  appears  by  the  petition  of  DeWall,  which  is  without 
date,  that  Remley  did  not,  in  the  spirit  of  the  order,  carry 
out  the  direction  of  the  Court,  and  he  set  forth  by  complaint 
to  the  Judge  below,  that  Remley  had  collected  upon  the  books 
of  the  partnership  some  $400  00  before  the  division  of  the 
accounts.  He  complained  that  the  lists  offered  for  division 
by  Kemley  were  incomplete,  but  after  some  delay  the  divis- 
ion was  made.  And  DeWall,  by  his  petition,  set  forth  that, 
of  the  accounts  turned  over  to  him,  Remley  had  collected  the 
sum  of  $220  00 ;  that  he  had  tried  every  way  to  get  Remley 
to  pay  him  the  amount  thus  collected  before  the  division,  and 
also  to  let  him  have  the  books  of  Remley  &  Company  to  draw 
off  and  prepare  for  collection  such  accounts  as  he  had ;  that 
Ilemley  bad  refused,  and  that  he  had  given  him,  by  written 
demand,  notice  that  if  he  did  not  comply  he  would  apply  for 
an  order  attaching  him  for  contempt.  He  also,  by  the  peti- 
tion, alleged  that  Remley  was  about  to  leave  the  State  with- 
out compliance  in  the  premises,  and  closed  his  petition  with 
an  application  for  an  order  nisi  against  Remley,  requiring 
him  to  show  cause  why  he  should  not  be  attached  for  con- 
tempt 

The  Judge,  on  February  4th,  1870,  passed  an  order  re- 
quiring Remley  to  show  cause  why  he  should  not  be  pun- 
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ished  for  ooatempt  of  the  order  of  the  Court  in  the  serail 
matters  complsiued  of  in  this  petition,  and,  until  cause  ns 
shown,  ordered  that  Remley  should  not  leave  the  Jurisdio 
tion  of  the  Court 

On  the  3d  of  March  following,  Keuley  having  failed  to 
appear,  the  Judge  ordered  that  the  sheriff  arrest  Remley  icd 
bring  him  before  the  Court,  and  that  he  show  cause  at  una, 
Vihy  be  had  not  fully  discharged  the  decree  in  the  case,  utd 
why  he  should  not  be  adjudged  in  contempt  for  his  failnre 
therein,  and  for  failure  to  respond  to  the  order  served  on  bin 
OD  the  23d  February.  The  record  discloses  that  no  fuither 
action  was  had  in  the  matter  until  the  22d  of  April  follov- 
ing,  when  time  was  allowed  until  the  following  morning  for 
Remley  to  make  his  answer  to  the  orders  referred  to. 

In  response,  on  the  23d  of  April,  Remley,  by  his  coaoae], 
demurred  to  the  proceedings  had,  upon  the  grounds:  1st.  , 
That  the  rule  nisi  was  improvidently  granted  in  thift— thjt  | 
there  was  a  full  and  final  decree  by  the  judgment  of  hi 
February,  1870.  2d.  Because  the  process  was  not  anDeied 
to  the  original  bill,  eta  3d.  Because  it  was  not  served  by 
the  sheriff.    4th.  Because  the  remedy  at  law  was  adequate. 

He  also  answered  and  admitted  that  he  had  collected  tbe 
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paid  over  the  money.  This  final  order  bears  date  August 
12th,  1870. 

Upon  this  plaintiff  in  error  assigns  error:  Ist.  Upon 
overruling  the  demurrer.  2d.  Upon  ordering  the  whole 
amount  paid,  and  disallowing  the  offsets  claimed,  and  other 
grounds  not  necessary  to  recite.  The  Judge,  in  his  notes  to 
the  decision  complained  of,  states  the  matters  of  credit  were 
not  pressed  in  the  argument  below. 

1.  The  question  before  us  is,  whether  the  Judge  was  right 
or  wrong  in  passing  the  order  of  August  12, 1870,  and  the  so- 
lution of  this  question  depends  upon  certain  principles  of 
equity,  jurisdiction  lodged  in  the  Judges  of  the  Superior 
Courts  of  this  State,  and  the  powers  which  the  Chancellor 
may  exercise  in  the  enforcement  of  his  orders  against  parties 
oyer  whom  the  jurisdiction  is  exercised.  It  appears  from 
this  record,  that  the  parties  were  copartners,  that  a  bill  for 
account  and  settlement  and  dissolution  had  been  filed  in  the 
Court,  that  by  consent  the  matters  in  issue  were  submitted 
to  an  Auditor,  that  his  report  was  made,  by  consent,  the  judg- 
ment of  the  Court,  and  the  plaintiff  in  error,  under  the  judg- 
ment, retained  the  assets  and  business  of  the  firm.  It  also 
appears  that  he  did  not  comply  with  the  judgment  upon  his 
part,  but  failed,  and  refused  to  carry  out  the  obligations  im- 
posed upon  him  by  the  order  of  the  Court  in  the  premises. 

This  order,  dated  1st  February,  1870,  we  find  still  open 
and  unperformed.  Was  the  judgment  a  decree  for  money 
which,  from  the  moment  it  was  passed,  deprived  the  Chan- 
cellor of  all  further  control  and  jurisdiction,  and  left  com- 
plainant in  the  original  bill  without  remedy  except  by  the 
tciiious  processes  of  an  ordinary  suit  at  law  for  the  amount 
awarded  him  by  the  Auditor;  or  was  it  a  settlement  under 
tlie  order  of  the  Court  over  which  he  not  only  had  the  right, 
but  it  was  his  duty  to  enforce  it  by  the  powers  incident  to 
his  office,  and  invoked  by  the  disobedience  and  disregard 
with  which  it  was  treated?  We  hold  that  the  order  of  the 
C  ourt  making  the  report  of  the  Auditor  its  judgment,  was 
such  a  proceeding  in  equity  as  retained  in  the  hands  of  the 
Chancellor  full  and  unquestioned  authority,  jurisdiction  and 
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power  to  enforce  its  terms,  and  compel  obedience  to  its  mao- 
dates  by  the  parties.  Tiie  money  held  by  Remley  is  not  a 
debt  in  the  ordinary  sense  of  the  term ;  it  is  the  property  of 
DeWall,  and  he  must  deliver  it  ander  the  order  of  the  Court. 
He  cannot  take  the  benefits  of  the  order  and  refuse  to  dis- 
charge the  counter  duty  it  imposes.  When  a  party  refuses 
full  and  prompt  compliance  in  good  faith,  with  the  orders  of 
the  Chancellor,  his  power  by  attachment  may  be  exercised  to 
compel  obedience  and  compliance, 

2.  And  in  this  case  we  hold  that  the  rule  nisi  for  contempt, 
etc.,  was  properly  issued.  As  to  its  service  by  a  constable 
in  the  first  instance,  we  do  not  think  that  such  a  proceeding 
is  within  the  provision  of  the  Code,  section  4128,  and  eouU 
only  be  served  by  the  sheriflF  or  his  deputy,  or  a  coroDer. 
This  section  applies  to  original  proceedings  by  bill,  and  no: 
to  the  service  of  rules  or  orders  nisi;  for  in  such  cases  the 
Judge  may  direct  them  service.  Besides,  before  the  hearing, 
the  sheriff  did  execute  in  this  case  the  order  ©f  March  3d, 
and  Remley's  appearance  was  in  obedience  to  both  the  order* 
before  he  made  answer. 

3.  Again,  we  hold  that  when  he  came  before  the  Court  in 
pursuance  of  the  attachment  nm,  he  was  not  in  a  position  to 
litigate  on  claims  of  credit,  or  discuss  the  merits  or  demerit? 
X)f  the  demand.  That  question  had  been  settled  and  hestocJ 
before  the  Chancellor  on  the  naked  issue  of  contempt  of  the 
Court,  for  non-compliance  with  its  order.  This  question  bad 
first  and  primarily  to  be  disposed  of;  the  money  which  be 
held  from  the  collection  o(  the  clsilms  which  were  to  be diridiJi 
was  necessarily  to  be  delivered  under  the  order  of  the  Court, 
before  the  contempt  could  be  purged  ;  and  we  add  that  \k 
balance  awarded  him  by  the  Auditor,  falls  within  our  vieff 
of  the  case,  in  the  same  sanctity  of  duty  to  pay  over  on  his 
part,  as  the  money  collected  on  the  divided  account  It  was 
his  and  under  the  order  of  the  Court  on  the  report  of  tbe 
Auditor,  it  was  his  right  to  have  it  promptly  and  fully  dt- 
livered  to  him.  We  therefore  hold  that  the  Court  was  right 
in  granting  the  order  and  using  its  processes  and  poweis  ol 
attachment  to  enforce  it. 
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4.  Again,  we  say,  in  view  of  this  case,  that  the  order  ad* 
judging  Remley  in  contempt,  and  ordering  his  arrest  and 
confinement  in  jail  until  he  complied  with  the  order  of  the 
Court  was  not  in  conflict  with  the  constitutional  inhibition 
against  imprisonment  for  debt.  That  provision  declares — ^as 
a  fundamental  principle  and  declaration  of  right — that  the 
{)erBon  of  a  debtor  shall  not  be  detained  in  prison  after  de- 
livery, for  the  benefit  of  his  creditors,  all  of  his  estate  not 
expressly  exempted,  by  law,  from  levy  and  sale.  In  our 
view  of  this  case,  Bemley  does  not  stand  in  the  place  of  a 
debtor.  The  order  and  decree  against  him  was  for  the  per- 
formance of  a  duty,  arising  out  of  the  dissolution  of  the 
partnership,  under  orders  of  the  Court,  and  invoked  by  con- 
sent of  the  parties,  and  for  the  discharge  of  which  he  stood 
amenable  to  the  further  orders  of  the  Chancellor. 

5.  Again,  we«say,  that  in  the  exercise  of  this  power  by  the 
Chancellor,  Courts  will  reluctantly  interfere,  as  all  Courts 
must,  as  incident  to  their  very  existence,  exercise  discretionary 
judgments  in  matters  of  contempt.  To  make  this  power  the 
capricious  matter  of  other  judicial  interference  elsewhere, 
would  be  to  strike  at  the  independence  and  integrity  of  the 
judicial  office.  Except  the  act  be  a  flagrant  abuse  of  the 
power,  exhibiting,  in  its  exercise,  a  clear  violation  of  legal 
discretion,  this  Court  will  not  interpose  its  arm  to  protect  the 
offender  who  has  drawn  down  upon  himself  its  judgments. 

In  this  case,  holding  as  we  do  that  the  right  to  enforce,  by 
attachment  for  contempt,  the  order  under  review,  we  see  no 
abuse  of  the  power,  but,  on  the  contrary,  a  forbearance 
which  is  almost,  in  its  leniency,  without  a  precedent  or  a  par- 
allel. 

Judgment  of  the  Court  below  affirmed. 
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William  Webb  rf  <d.,  plaiatiiTs  in  error,  vs.  Beverly 
Fabker  et  at.,  defendants  in  error. 

The  complunauta  allege  that  the  cannaal  for  the  defendants  lold  tb« 
counsel  for  the  pkintiSs  that  tiiey  had  a  cop7  of  the  plat  aod  gnu'.  v> 
the  lot  of  land  in  diBpute,  and  that  it  would  not  be  necessary  for  pUin- 
tiffa  to  obtain  one,  as  the  connBel  for  the  defendaDls  wonid  fanuib  it 
on  the  trial ;  that  reljing  npon  this  statement  of  the  defeodanla  cm>- 
eel,  the  plaiati^  did  not  procare  a  cop7  of  the  grant ;  tliat  opoa  tbe 
trial  the  connael  for  the  defendants,  in  parsaance  of  said  agreement, 
did  fnrnish  vhat  purported  to  be  a  copy  of  said  original  plat  and  gnnl, 
isiued  from  the  Secretary  of  State's  office,  remarking  at  the  time, 
"here  is  a  copj  plat  and  grant — we  make  no  poiol  apon  Uut;"  the 
counsel  for  the  plaintiffs  believing,  as  was  stated  by  the  conniel  lac  llie 
defendants,  that  it  was  a  copy  of  the  original  plat  and  grant  lo  the  lol 
of  land  in  dispute,  did  not  critically  examine  it,  and  it  was  offered  in 
evidence.  The  defendants  demurred  to  the  bill  for  want  of  eqiitif, 
which  was  auatained  by  the  Court  below,  and  the  bill  dismissed : 

BAd,  That  the  allegations  in  complainants'  bill  make  each  a  case  a^  ea- 
titles  the  complainanta  to  relief  on  the  ground  of  mistake,  surpriw 
and  misplaced  confidence  in  the  statements  of  the  defendants'  codokI 
in  relation  to  the  copy  plat  and  grant,  whether  intentional  or  other- 
wise ;  the  more  especially  as  the  judgment  of  this  Conrt  reTersng  the 
judgment  of  the  Court  below  (at  a  former  term,)  was  placed  on  the  m<( 
ground  that  the  copy  grant  was  to  lot  number  one  hnudred  and  mtcd, 
aa  set  forth  in  the  record  then  before  it,  but  which  is  now  shown  k) 
have  been  a  mistake,  and  the  lot  in  dispnte,  nnmber  one  hundred  vd 
twenty'seven,  was,  in  fact,  granted  to  Scott,  under  whom  the  pUintiffi 
claimed,  and  not  number  one  hundred  and  seven. 

New  Trial.     Mistake.     Evidence.     Before  Judge  Clare. 
Chambers.     Sumter  county.     August,  1869. 

William  Webb  and  his  wife,  and  Jack  Brown,  by  their 
bill,  made  the  folio 
ment  for  lot  numbei 
twenty-seventh  dUtr 
ker,  to  October  Tern 
of  William  T.  Scott 
appeal  by  counsel,  at 
and  wife  liad  emplo 
said  cause  and  he  hi 
term.  At  said  term 
grant  may  be  used  ii 
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same  manner  as  the  original  might  be/'  which  is  signed/^  B. 
Hill,  N.  A.  Smith,  attorneys  for  plaintiff.  McCay  &  Hawkins, 
defendants'  attorneys."  At  said  adjourned  term  said  McCay 
told  said  Smith  that  defendants'  counsel  had  a  copy  plat  and 
grant  to  the  lot  in  dispute^  and  that  it  would  not  be  necessary 
for  plaintiffs  to  get  one,  as  defendants'  counsel  would  furnish  it 
CD  the  trial.  Relying  on  said  agreement  and  statement  plain* 
tiSs'  counsel  did  not  obtain  a  copy  plat  and  grant  from  the 
office  of  the  Secretary  of  State,  but  relied  wholly  on  the  one 
iu  possession  of  defendants'  counsel,  and  plaintiffs'  counsel 
had  no  opportunity  to  examine  it,  nor  did  they  think  it  ne* 
cessary  to  do  so,  as  they  relied  upon  said  promise  to  furnish 
a  copy  plat  and  grant. 

Said  cause  was  tried  in  Hill's'absence.  On  the  trial,  when 
defendants'  counsel  were  called  on  by  plaintifis'  counsel  for  a 
copy  plat  and  grant  for  the  premises  in  dispute,  they  handed 
to  plaintiffs'  counsel  a  copy  plat  and  grant  purporting  to 
have  been  issued  from  the  oiBoe  of  the  Secretary  of  State, 
and  was,  as  they  believe,  so  issued,  ''saying,  in  effect,  at  the 
time,  here  is  a  copy  plat  and  grant^ — we  make  no  point  upon 
that."  Plaintiffs'  counsel  did  not  read  it,  or  critically  exam- 
ine it,  believing  it  was,  "  as  stated  by  counsel  for  defendant," 
a  copy  plat  and  grant  for  the  lot  in  dispute. 

The  jury  found  for  the  plaintiffs.  Defendants  moved  for  a 
new  trial,  upon  various  grounds,  and  the  Court  granted  a 
new  trial.  Defendants  brought  said  cause  to  this  Court  by 
bill  of  exceptions.  After  the  bill  of  exceptions  was  signed, 
but  not  before,  plaintiffs'  counsel  discovered  that  said  copy 
plat,  furnished  by  defendants'  counsel,  and  used  as  evidence 
by  plaintiffs'  counsel,  was  for  number  one  hundred  and  seven 
in  said  district,  and  not  for  number  one  hundred  and  twenty- 
seven.  Upon  examining  the  Secretary  of  State's  oflBce,  they 
found  that  a  grant  did  issue  to  William  T.  Scott  for  number 
one  hundred  and  twenty-seven,  but  none  for  number  one 
hundred  and  seven  and  they  obtained  a  copy  of  it  from  said 
office.  They  aver  that  this  change  of  numbers  was  in  the 
copy  plat  only,  and  they  supposed  was  by  mistake  of  the 
copyist  who  made  it  for  McCay  &  Hawkins. 
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The  cause  was  argued  ill  this  Cuurt  and  it  revereedthe 
jadgment  below,  solely  because  plaintiff  did  not  show  any 
title  to  number  one  hundred  and  twenty-aeveD  by  said  evi- 
dence (See  Roe,  casual  ejector  and  B.  D.  Parker,  teiual,  w. 
Doe,  ex  dem,  Jack  Brown  et  al.,  29th  Georgia  Report,  50.) 
In  186-  James  Powell,  of  Randolph  county,  Georgia,  bought 
said  lot  from  said  Parker,  and-  is  in  possession  of  it,  trying  to 
sell  it. 

Tiiey  prayed  that  James  Powell  be  made  a  defendant  and  !k 
enjoined  from  selling  said  land ;  and  that  a  new  trial  be  ^nled 
)U  said  ejectment  cause,  because  it  was  tried  in  Hill's  ih- 
sence,  and  because  plaintiff's  counsel  were  mislead  by  said 
error,  or  mistake,  whether  intentionally  or  not. 

Tbe  bill  was  sworn  to  by  Jack  Brown  in  the  usoil  form. 
N.  A.  Smith  affirmed  that  "  the  repreaentatiuns  cliarged  to 
have  been  made  by  counsel  for  defendant,  are  true,  to  the  Iwt 
of  his  knowledge  aud  belief,"  and  were  made  to  him  t&  u 
attorney  for  plaintiff.  Webb  and  wife  testified,  that  for  four 
years  they  had  lived  iu  Buena  Vista,  Marion  county,  andlisd 
all  that  time  relied  on  B.  Hill  as  "their  leading  and  chief 
counsel,"  for  the  management  of  said  cause ;  that  they  vrere 
not  present  at  said  trial,  but  are  informed  it  occurred  in  Hill'^ 
absence,  though  he  had  leave  of  alisence  from  said  term,  aoJ 
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lingly,  nay  eagerly^  making  no  mention  of  HilFs  absence, 
and  that  too,  when  Parker's  counsel  endeavored  to  continue 
the  cause.  He  does  not  deny  said  mistake  in  said  plat,  but 
says  that  McCay  &  Hawkins  did  not  know  it  either^  and 
Webb's  counsel  are  alone  responsible  for  carelessness  in  not 
examining  the  paper.  Further,  he  believes  from  the  evi- 
dence on  said  trial,  that  Parker  had  title  by  Statute  of  Limi- 
tations, and  that  the  jury  found  for  him  upon  that  and  other 
grounds.  He  does  not  believe  the  William  T.  Scott,  under 
whom  plaintiffs  claim,  drew  said  lot,  because  said  Scott  was 
in  1826  (the  date  of  the  grant)  a  minor  residing  in  South 
Carolina,  and  not  "in  McDonald's  district,  Chatham  county/' 
as  the  drawer  did,  as  appear  by  the  grant ;  that  the  real  drawer 
was  William  T.  Scott,  a  Scotchman,  of  said  district.  After 
tlie  said  Supreme  Court  decision,  and  after  Brown  and  Webb 
Lad  led  him  to  believe  they  would  no  longer  litigate  the 
matter,  in  October,  1869,  he  sold  said  land  to  Josiah  A. 
Parks,  who  took  possession  of  it,  as  a  bona  fide  purchaser, 
without  notice  of  any  intention  to  begin  this  litigation,  and 
this  sale  he  made  after  openly  and  publicly  trying  to  find  a 
purchaser,  and  he  believes,  part,  if  not  all,  of  plaintiffs  knew 
he  was  trying  to  sell  it. 

And  Parker  demurred  to  said  bill,  upon  the  grounds  that 
it  had  no  equity  in  it;  said,  if  any,  it  was  sworn  of  by  said 
answer ;  that  he  had  title  to  said  land  by  Statute  of  Lim- 
itations, and  that  the  whole  cause  was  re^  adjudicataj  and, 
therefore,  the  Court  could  not  grant  the  relief  asked  for. 
After  argument,  the  Chancellor  dismissed  the  bill,  and  that 
is  assigned  as  error. 

B.  HiiJL,  N.  A.  Smith,  for  plaintiff  in  error. 

Hawkins  &  Burke,  for  defendant,  said,  new  trial  should 
be  applied  for  at  law:  sees.  3668, 3670,  Irwin's  Code.  Laohes 
of  counsel  defeats  right  of  new  trial  here:  25th  Ga.  B.,  182; 
37th,  48.    The  case  is  rea  adjudicata:  39th  Ga.,  50. 
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Warneh,  J. 

The  alI^;at[on8  \a  the  oomplainants'  bill  made  socb  »  ose 
as  eotitled  them  to  relief,  on  the  grouod  of  mistake,  lurprUe, 
and  misplaced  confidence,  in  the  statement  of  defeDdanU' 
ooansel,  in  relation  to  the  cop7  plat  and  grant,  whether  in- 
tentional or  otherwise.  And  the  Court  below  erred  ia  sus- 
taining the  demurrer  thereto,  and  dismissing  the  aamc. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Ltdia  Bbioutwell,  plaintiff  in  error,  t».  Tbs  State  of 
Gbosoia,  defendant  in  error. 

Section  4318  of  the  Revised  Code,  proriding  tliat  "»r»on  in  the  iii 
time  gh«II  be  punished  b;  a  ahorter  period  of  impriBoaineDt  and  hhet 
than  argou  eommitted  in  the  night"  is  director;  onlj  to  the  Judge  ia 
the  exercise  of  lua  diicretion  u  la  the  nambei  of  jean  for  wbict  i* 
shall  sentence  one  convicted  of  arson,  and  it  is  Dot  oecesaarj  in  llie  in- 
dictment to  charge  that  Ehe  offenie  was  committed  in  the  daj  or  Id  'm 
night. 

Arson.     Arrest  of  Judgment.     Before  Judge  HabRELL 
Webster  Superior  Court     P *--  ^  "     "'" 

Lydia  Brightwell  was  tri 
an  indictment  which  charge 
"oo  the  17th  of  May,"  18 
did  so  in  the  day  time  or  ni 
diet  of  "guilty."  Her  co 
meat  because  the  indictmen 
diet  find,  whether  the  burui 
night.    The  Court  overrule 


Hawkins  &  Bubke,  for 
et  geq.,  and  said  puoishmenl 
was  different. 
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S.  W.  Parker,  Solicitor  General,  C.  T.  Goode,  for  the 
State,  cited  13th  Go.  B.^  435;  Irwin's  Code^  sees.  4313,  4314, 
4536,  4536. 

McCay,  J. 

• 

When  the  law  prescribes  a  different  punishment  for  dif- 
ferent phases  of  the  same  crime,  there  is  good  reason  for  re- 
quiring the  indictment  to  specify  which  of  the  phases  the 
prisoner  is  charged  with.  The  record  ought  to  show  that 
the  defendant  is  convicted  of  the  offense  for  which  he  is  sen- 
teDced.  But  this  is  not  the  case  here.  The  punishment  for 
arson  of  an  out-house,  not  in  a  city  or  town,  is  from  two  to 
seven  years:  Revised  Code,  section  4313.  There  is  no  pro- 
vision that  arson  in  the  night  shall  be  punished  for  any  dif- 
ferent period. 

It  is  true  section  4318  of  the  Code  provides  that  ''arson 
in  the  day  time  shall  be  punished  for  a  less  period  than  ar- 
son in  the  night  time.''  But  what  is  this  but  a  rule  for  the 
exercise  of  the  discretion  of  the  Court  in  selecting  the  point 
between  two  and  seven  years  where  he>will  fix  the  sentence* 
In  every  case  it  is  the  duty  of  the  Judge  to  consider^  in  fix- 
ing the  penalty,  all  the  circumstances  of  mitigation  or  ag- 
gravation. And  in  this  case  it  is  his  duty  to  consider  whether 
the  offense  was  done  at  night  or  in  the  day.  This  is  only 
one  of  the  circumstances  for  the  consideration  of  the  Judge, 
and  is  not  one  of  the  ingredients  of  the  crima  It  stands 
upon  the  footing  of  a  charge  of  murder,  based  on  circumstantial 
evidence,  or  of  a  battery  committed  under  strong  provocation. 
In  neither  of  such  cases  need  the  indictment  show  the  pecu- 
liarity of  the  case.  It  is  matter  for  the  Judge  alone,  and 
even  with  him  it  is  only  a  rule  for  the  exercise  of  his  disore< 
tion. 

Jadgment  affirmed. 
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Fayette  Hill,  plaintiff  in  error,  vs.  The  State  of 
Georgia,  defendant  in  error. 

When  a  party  has  been  arraigned  upon  a  good  bill  of  indictment,  tndtbe 
jury  empanneled  and  charged  with  the  case,  and  the  Solicitor  Gtfienl 
altered  the  indictment  in  the  presence  of  the  foreman  and  some  of  the 
grand  jury : 

ffddi  That  a  motion  for  verdict  of  acquittal  ought  not  to  haTe  been 
granted  by  the  Court,  although  the  act  of  the  Solicitor  General  *u 
unauthorized  and  improper  in  the  premises. 

2.  Under  the  Code  of  this  State,  all  exceptions  to  the  indictment  for 
form,  or  for  matters  that  may  arise  by  special  demurrer,  or  by  plet  io 
abatement  or  in  bar,  must  be  made  in  writing  preliminary  to  the  trial 
and  if  not  made  at  the  proper  time,  are  to  be  held  as  waived  in  con- 
templation of  law. 

8.  When  the  Judge  below  caused  the  witnesses  to  have  their  ftestimonj 
read  over  to  them,  to  be  corrected,  if  necessary,  in  preseneeof  the  jart, 
or  where  the  Judge  himself  suggested  corrections  of  what  had  bees 
sworn : 

Hddf  That  this  practice  is  not  error,  and  that  it  is  the  right  and  prir.- 
lege  of  the  Judge  below  to  direct  the  progress  of  the  trial,  and  see  Urn 
the  evidence  is  correctly  taken  down. 

4.  When  a  dissolution  is  approaching,  and  the  dying  man  has  lost  hope 
of  life,  and  his  mind  feels  the  full  consciousness  of  his  condition,  the 
solemnity  of  the  scene  gives  to  his  statements  the  sanctity  of  tmtii. 
and  such  dying  declarations,  when  made,  should  be  admitted  in  evi- 
dence and  considered  by  the  jury,  under  the  charge  of  the  Goaci  npoa 
the  law  applicable  to  them. 

5.  Leading  questions,  under  section  8809  of  the  Code,  are  within  the  dis- 
cretion of  the  Judge,  for  the  purposes  of  justice,  and  when  the  pre- 
siding officer  of  the  Court  permits  them  to  be  propounded,  this  Coan 
will  not  interfere  to  limit  or  restrict  the  Judge  in  the  exercise  of  hit 
legal  discretion. 

6.  If  a  woman  cohabit  with  a  man,  under  his  promise  to  many  her  le- 
gally, but  finding  that  he  does  not  take  legal  steps  to  do  so,  quits  him  and 
again  cohabits  with  him,  she  is  not  his  wife  and  is  a  competent  wnness 
on  his  trial  for  crime.    (R.) 

7.  When  the  jury,  after  retiring  to  their  room,  requested  the  Judge  to  re- 
charge them,  upon  some  point  of  law  in  the  case,  and  the  Judge  sum- 
moned them  into  Court,  and  in  the  presence  of  the  counsel  and  accused 
complied  with  their  request : 

Meldt  That  such  act  was  not  error,  but  was  proper  in  the  diseharge  of 
his  official  duty. 

8.  When  the  Court,  in  a  case  of  homicide,  charged  the  jury  that,  when  a 
killing  had  been  committed,  the  law  presumed  malice,  and  it  was  is* 
cumbent  upon  the  defendant  to  show  there  was  no  mali  oe : 

Hdd,  That  this  chaige  was  a  well  settled  rule  of  law. 
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9.  When  the  defendant's  counsel  requested  the  Court  to  charge  all  the 
grades  of  homicide,  and  the  facts  showed  that  the  case  did  not  rest  for 
the  defense  upon  all  the  matters  of  law  governing  homicide : 

Eeldj  that  itwaa  not  error  in  the  Court  to  refuse  the  charge  as  requested. 
Il  is  only  in  cases  where  the  facts  require  such  charge  that  it  should  be 
giren. 

10.  When  the  omission  to  give  a  charge  by  the  Court  is  supplied  by  the 
Jadge  giving  a  more  favorable  charge  than  the  law  of  the  case  autho* 
rized: 

Hdd,  That  this  omission  was  not  error. 

n.  When  the  facts  of  the  case  show  that  the  prisoner  shot  at  the  de- 
ceased and  killed  him,  although  no  motive  of  anger  or  provocation  is 
proven,  the  law  will  imply  malice  from  such  wanton  and  reckless  trif- 
ling with  human  life,  and  when  the  evidence  sustains  the  verdict  of  the 
jury,  this  Court  will  not  set  aside  their  finding. 

Criminal  Law.    Evidence,  etc.     Before  Judge  Clark. 
Sumter  Superior  Court.     August  Special  Term,  1870. 

Fajette  Hill  wa3  indicted  for  the  murder  of  John  Wormack 
in  said  county.  X)n  the  1st  of  August^  1870,  with  a  ball  shot 
from  a  pistol.  The  indictment,  as  originally  written,  charged 
the  assault  on  said  day  in  usual  form,  and  in  charging  the 
death  said  Wormack  '^  within  one  year  from  tlie  day  first 
aforesaid,^'  died.  Before  the  trial,  but  when  did  not  appear,  Mr. 
Whiteley,  the  Solicitor  General,  had  stricken  out  said  quoted 
words  and  in  lieu  of  them  had  interlined  *^  then  and  there." 
After  the  defendant  had  been  arraigned  and  had  pleaded  not 
guilty,  after  the  jury  had  been  empannelled  and  sworn  and 
the  Solicitor  General  had  "opened  the  case''  to  the  jury, 
counsel  for  defendant  moved  for  a  verdict,  because  of  said 
alteration  in  the  indictment,  and  proposed  to  prove  that  this 
alteration  had  been  made  after  the  bill  was  found  and  re- 
turned into  Court,  and  without  the  authority  and  consent  of 
the  grand  jury,  or  any  twelve  of  them.  The  Solicitor  said  he 
made  the  alteration  in  the  grand  jury  room,  in  the  presence 
of  the  foreman  and  others  of  the  grand  jury,  and  with  their 
consent;  that  he  could  not  say  how  many  grand  jurors  were 
present,  nor  that  twelve  were  present.  Nothing  else  was 
offered  on  this  point.  The  Court  overruled  the  motion  and 
ordered  the  trial  to  proceed. 
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Tlie  witDesses  pro  and  con  were  then  examioed  and  their 
testimony  was  as  follows  : 

Dr.  W.  M.  Hardwicz,  Bworn  for  the  State:  I  ami 
practicing  pbyeioian.  I  knew  John  Wormaok  in  life.  I  w« 
called  to  Bee  him  some  thirty-six  hours  after  hewasBhot 
The  ball  entered  just  below  the  shoulder-blade  and  cameoat 
ID  the  breast.  It  was  a  gun-shot  wound.  I  cut  out  the 
ball.     Never  saw  weapon — can't  say  whetber  it  was  a  gnu 
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were  related  as  brothers-in-law;  were  frieodlj  so  far  as  I 
know  personally.  Don't  know  the  distance  of  their  houses 
a])art ;  could  not  say.  I  did  not  see  him  shot ;  saw  him  with 
aguQ-shot  wound;  don't  know  positively  when  he  was  shot; 
saw  him  twice.  He  must  have  lived  seven  or  eight  days  af- 
ter I  heard  he  was  shot. 

Dr.  David  Bayley,  sworn  for  the  State,  said:  I  be- 
long to  the  Eclectic  school  of  medicine ;  am  a  practicing 
physician ;  knew  John  Wormack  in  life ;  attended  him  when 
woanded.  Dr.  Hardwick  was  first  in  attendance.  I  atten- 
ded him  afterward.  The  wound  was  from  a  pistol  shot,  in 
the  left  shoulder,  that  came  through  his  body.  I  was  called 
on  the  night  of  the  25th  July,  1870 ;  did  not  come  until 
next  day,  until  after  Dr.  Hardwick  had  extracted  the  ball. 
The  wound  was  caused  by  a  ball  that  was  a  pistol  ball." 

Gross-Examined^  says:  I  did  not  see  him  until  after  Dr. 
Hardwick  did. 

Bs'Examined  by  the  State :  I  had  a  conversation  with  the 
deceased  as  to  the  cause  of  his  death.  He  did  not  say  any- 
thing that  induced  me  to  think  he  believed  his  end  was  ap- 
proaching. I  did'nt  tell  him  whether  I  thought  his  wound 
was  mortal  or  not.  He  said  nothing  to  me  on  the  subject  at 
that  time  that  indicated  what  he  thought  on  the  subject.  He 
did  not,  even  when  dying,  say  anything  on  the  subject,  up  to 
two  hours  before  his  death  that  would  indicate  he  thought 
he  was  dying. 

Joseph  Mann,  sworn  for  the  State,  said :  I  knew  John 
Wormack  in  life.  I  saw  him  about  three  hours  before  he 
died;  he  was  in  a  dying  condition ;  he  gave  me  to  understand 
he  was  dying.  Says  he  to  me :  "  Am  I  to  die  in  this  way 
without  anybody  doing  anything  for  me;"  somehow  that 
way,  don't  know  exact  words.  He  died  at  two,  and  I  left 
him  at  eleven.  His  breathing  was  labored ;  he  could  hardly 
breathe;  I  saw  that  death  was  on  him  at  that  time." 

Cross^Examined :  Doctor  David  Bayley  was  there  at  that 
time.  He  was  not  present  when  the  conversation  took 
place;  had  a  second  interview  with  him.  Doctor  David 
Bayley  left  about  the  same  time  I  did.  He  was  out  at  his 

Vol.  zlxv-  32. 
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buggy,  aod  I  went  back  with  Mr.  Baas  to  find  out  dmr 
folly  about  it.  I  am  not  a  physician ;  saw  him  no  more  if- 
ter  I  went  away  second  time;  staid  that  time  about  fifUes 
miiiutes;  I  went  bock  to  aak  him  more  fully  some  tilings  Ihil 
I  was  not  satisfied  about.  I  think  the  words,  "am  I  todie" 
were  spoken  when  I  was  in  the  second  time.  I  wanted  lo 
console  the  dying  man,  and  when  be  asked  me  if  I  thought 
he  would  die,  I  said  I  reckoD  not. 

Miles  Bass,  sworn  for  the  State,  said :  I  knew  John 
Wormack  in  life.  I  saw  him  about  seven  o'clock  in  the 
morning,  and  I  understood  that  be  died  in  the  evening  alwal 
two ;  it  was  about  the  6tb  or  7th  of  August,  I  think ;  lie  ip- 
peared  to  be  in  his  right  mind,  but  I  thought  he  wassiok- 
ing;  I  think  he  was  conscious  that  be  was  dying;  hea»W 
me  if  we  were  not  going  to  do  anything  with  Fayette  Hill 
for  killing  him;  he  made  several  remarks  that  would  sliov 
that  he  thought  he  was  dying;  he  said  he  was  so  weak  be 
Ronld  not  talk;  that  he  would  like  to  talk  to  Mr.  Maaa  if 
he  was  able.  This  statement  was  made  about  eleven  o'clork, 
at  which  time  I  was  there  with  Mr,  Mann ;  I  don't  n-colkct 
he  made  any  other  remarks;  I  told  him  I  thought  hero 
very  low  and  I  did  not  think  he  could  live,  he  was  sinking 
so  fast;  said  he  did  aot  think  so  either;  this  was  at  sevoi 
that  morning. 

Croaa-Ecaminea 
presence  of  Dr.  Bi 
Mr.  Mann  and  I 
tben ;  I  don't  reco 
don't  recollect.  I 
when  he  asked  me 
Fayette  for  killing 

Se-Direct:  I  sai 
lug  man,  what  eve 
quick,  as  he  wont 

Se-Orosa-EnariK 
while  Bayley  was 
Mann  and  I  were  i 
the  talking;  I  doi 
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ready  stated ;  I  may  have  said  something  to  John,  but  don't 
remember,  positively. 

Re-Dired :  In  the  conversation,  at  seven  o'clock  that  day, 
deceased  said  to  me,  (I  was  sitting  in  my  house,  by  the  door,) 
he  said  that  Fly  Crawford  was  at  Fayette's  house  and  called 
deceased.  This  conversation  I  am  about  to  relate  took  place 
afler  he  asked  me  if  we  were  not  going  to  do  anything  to 
Fayette  Hill  for  killing  him. 

Re- Cross-Examined :  He  seemed  to  know  he  was  going  to 
die ;  he  was  very  weak. 

Re-Direct:  When  I  first  arrived  I  said,  good  morning. 
Hallo,  John,  is  this  you?  I  had  no  idea  it  was  you  that 
was  shot;  I  told  him  I  thought  he  was  mighty  bad  off;  said 
he,  *'y€s  sir,"  and  said  then,  "  Mr.  Bass,  ain't  you  all  going 
to  do  anything  with  Fayette  for  killing  me?"  I  told  him  I 
did  not  know  that  he  wanted  us  to  do  anything  to  him,  as  I 
had  heard  he  was  shot  accidentally ;  he  said  he  was  sinking, 
and  had  been  since  the  turn  of  the  night.  This  was  a  few 
minutes  afler  I  ^ot  there.  We  talked  on  a  little  while  before 
we  made  those  remarks  about  sinking;  the  statement  we 
made  about  the  shooting  was  after  these  remarks  about  his 
sinking;  said  he  got  up  and  started  to  Fayette's  house;  his 
his  wife  said,  "John,  I  wouldn't  go  up  there." 

Re-Cross-Examined:  These  statements  were  made  after  he 
made  the  remarks  about  sinking.  He  told  me  he  had  been 
shot  and  I  saw  his  condition  was  dying.  He  then  went  on 
and  told  me  how  it  happened.  He  said  he  was  sinking  and 
had  been  since  the  turn  of  the  night.  This  was  before  he 
told  me  all  about  the  fight. 

Re-Direct :  Says  he  said  to  his  wife,  "  oh  hell  I  you  are 
mighty  scarry ;  I  am  going."  He  said  that  when  he  got  to 
the  door  Fayette  was  lying  in  the  bed  behind  his  (Fayette's) 
wife.  He  saw  the  pistol  presented  in  the  direction  of  the 
door — said  be  threw  up  his  hand  and  hallooed  '^  oh  Lord  I" 
and  jumped  out  of  the  door — ^got  about  fifteen  steps  and  the 
pistol  was  fired.  He  hallooed  "  oh  Lord  I  Fayette,  you 
have  shot  mtf  said  his  wife  then  helped  him  to  the  house ; 
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said  he  suppose  Fayette  was  in  his  house  when  he  shot.  He 
said  he  was  about  fifteen  steps  before  he  was  shot. 

Re-Oroaa-Examined:  One  of  the  boys,  Taylor  Adams, 
asked  me  to  go  in  and  see  the  wounded  man.  His  wife  and 
mother-in-law  was  with  him;  I  don't  know  how  long 
after  he  was  shot ;  had  only  heard  he  was  shot ;  I  asked 
him  if  he  supposed  Fayette  Hill  called  him  out  to  shoot 
him.  He  said  Fayette  was  mean  enough  to  do  anything. 
This  was  when  I  was  there  the  first  time  in  the  morning. 
He  said  nothing  about  an  agreement  with  Fayette  to  split 
rails  that  night.  He  said  Fly  called  him  to  Fayette's  house. 
I  don't  recollect  whether  I  said  anything  to  him  that  day  at 
eleven  o'clock  or  not;  may  have  said  something  but  don't 
recollect.  He  said  he  wanted  Mr.  Mann  to  come  there.  I 
was  satisfied  that  he  would  die.  Don't  know  why  I  asked 
him  again  at  eleven  o'clock. 

H£ST£R  WoRMAGK,  a  negro,  sworn  for  the  State,  said :  I 
live  at  Mr.  Slappy's,  don't  know  what  county,  this  coun- 
ty I  reckon.  He  was  my  husband;  I  was  at  my  house 
at  the  time  of  the  shooting.  Don't  know  exact  distance 
between  my  house  and  Fayette's,  about  as  far  as  from  here 
to  corner  of  Court-house  fence.  The  shopting  took  place 
on  Monday  night;  don't  know  what  month,  August,  I 
reckon,  this  year,  on  Mr.  Slappy's  place.  I  have  been  know- 
i  ng  Fayette  going  on  two  years.  I  didn't  hear  Fayette  making 
threats  about  my  husband.  I  know  about  Fayette  canying 
a  pistol ;  I  can't  say  what  he  bought  it  for ;  he  said  he  bought 
it  to  shoot  me  and  my  husband.  This  wa8  said  about  a 
month  before  the  shooting.  Fayette  told  this  to  Taylor, 
Edwards,  Fly  and  my  husband.  I  was  at  the  house;  I  did 
not  hear  him  say  it  myself;  my  husband  told  me.  I  don't 
know  exactly  how  long  he  had  the  pistol  before  the  shooting. 
I  know  he  had  it.  My  husband  didn't  fall  when  shot ;  I  got 
to  him  before  he  fell.  I  was  at  my  house  fire  before  the 
difficulty.  I  heard  some  one  call  my  husband.  Fly  Craw- 
ford called  my  husband ;  says  he,  '^  Come  here  and  look  al 
Fayette  lying  down  in  the  bed."  I  went  in  the  house  when 
he  pointed  the  pistol ;  was  not  in  Fayette's  bouse  whoi  ihe 
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pistol  shot.  I  ran  to  my  husband  when  he  hallooed  **  oh 
Lord !  Fayette  you  have  shot  me."  Fayette  says,  "  is  I  shot 
you  sure  enough,  John?"  John  says,  '^yes,  you  have.'* 
When  Fly  called  my  husband,  I  don't  know  that  any  body 
spoke  to  him  immediately  afterwards;  I  did  not  hear  if  they 
did.  When  husband  got  done  eating  his  supper,  I  told  him 
I  would  not  go  to  Fayette's  house.  He  said  I  was  always 
talking  foolishness  to  him,  and  that  he  would  go  and  see 
what  Fly  wanted  with  him.  When  I  got  to  him  after  he 
was  shot,  he  was  half  way  to  my  house.  I  don't  know  ex- 
act distance.     It  was  about  as  far  as  across  this  room. 

Re-Direct:  This  occurred  after  supper.  I  had  a  great 
big  fire-light  in  the  yard  right  before  my  door.  My  door 
stood  in  one  direction  and  Fayette's  door  was  facing  my 
chimney  at  right  angles.  The  fire  was  right  before  my  door. 
When  my  husband  came  out  of  Fayette's  door,  he  was  com- 
ing toward  the  fire,  right  towards  my  house.  Don't  know 
exactly  how  far  he  was  from  the  fire  when  he  was  shot.  I 
heard  the  alarm  and  ran  towards  him ;  didn't  measure  the 
steps.  He  hadn't  got  quite  to  the  mulberry  tree ;  if  he  had 
he  would  have  been  halfway.  The  fire  was  in  front  of  him 
as  he  came  towards  my  house.  I  carried  him  to  my  house 
ai^er  I  got  to  him ;  my  step-father  helped  me. 

Cross-Examined  :  I  have  had  no  conversation  with  any 
one  about  this  case  since  coming  to  town  but  Mr.  Callaway. 
This  was  after  Court  adjourned  and  I  had  been  sworn.  John 
and  Fayette  were  not  brothers-in-law;  Fayette  lived  with 
my  sister.  On  the  day  before  this  fight,  John  and  Fayette 
was  working  together  next  to  Mr.  Drivers.  They  was 
plowing  together  all  the  week  before  that  until  the  rain,  and 
then  went  to  hoeing.  My  husband  did  not  split  rails.  We 
never  visited  Fayette  and  my  sister  much ;  did  sometimes 
and  they  did  us  sometimes.  I  saw  Fayette  buy  the  pistol ; 
he  bought  it  from  Gus  at  Farmer's  house.  Gus  lived  about 
Anderson.  This  was  about  a  month  before  the  shooting. 
John  lived  a  week  after  that  night.  It  was  a  day  before  the 
doctor  got  there.     Dr.  Hard  wick  came  next  evening.     He 


492  SUPREME  COURT  OF  GEORGIA. 

Hill  M.  The  StaM  of  Oeorgi*. 

cat  out  the  ball ;  put  clothes  on  to  Btop  up  the  hole.  I  did 
not  know  what  to  do  until  the  doctor  came.  I  pat  vet 
clothe  on  the  sore;  that  was  all  I  did  for  him.  I  nw  Mr. 
Bass  there  before  John  died.  Mr.  Bass  came  in  the  hoase 
and  told  John  howdy ;  said  he  didn't  know  it  was  him  w  he 
would  have  beeu  there  long  before.  John  then  op  and  told 
him  how  it  happened.  Couldn't  tell  him  right  straight; 
tallced  between  breaths,  and  told  him  how  it  happened  first 
thing.  That  mulberry  tree  wasn't  a  mulberry  tree:  itns 
a  fig  tree.  Fayette's  bed  was  back  'tother  way  from  the 
house.  From  his  bed  in  the  corner,  he  could  look  from  tbe 
bed  and  see  my  house.  Is  not  a  cross-eyed  man.  The  door 
of  Fayette's  house  opened  towards  his  bed.  He  could  loot 
out  from  his  bed  and  see  my  house.  Could  not  see  his  bed 
from  the  inside  of  my  house.  When  I  went  out  of  my  txxEe 
I  could  see  his  bed  through  his  door.  I  did  not  see  bin 
ahoot  my  husband.  Fly  was  in  Fayette's  house  when  be 
called  my  husband.  Fayette  was  in  there  on  the  bed  an- 
dressed.  His  wife  had  been  there  all  the  time.  I  told  Joha 
not  to  go ;  he  said  he  would  go  and  see  what  Fly  waiit«d. 
The  next  thing  I  heard  was  the  pistol,  and  ran  towards  mj 
husband,  and  this  is  all  I  know  about  it.  I  bailttbefire 
near  my  door,  about  as  far  as  from  here  to  the  table.   I 
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worked  together  after  that.  All  that  saying  about  buying 
the  pistol  to  shoot  John  was  in  the  dispute,  aud  they  made 
friends  and  worked  together  after  that.  Fayette  did  not 
wait  on  John  after  the  shooting  in  my  presence.  My  arm 
was  sore  and  I  was  about  the  house  a  good  deal  in  the  day 
time. 

The  State  rested  the  case  here,  when  the  defense  intro- 
duced the  following  evidence: 

Flt  Crawford,  negro,  sworn  for  the  prisoner,  said  :  I 
knew  John  Wormack  in  life.  I  know  Fayette ;  these  two 
always  seemed  to  be  very  friendly,  except  one  little  difficulty, 
and  they  made  that  up.  They  were  friends  aft;er  that  fracas 
'til  the  night  of  the  killing.  This  fuss  occurred  about  six 
weeks  before  the  killing;  at  the  time  the  killing  took  place, 
I  don't  suppose  there  was  any  difficulty  between  them.  If 
tliey  did,  they  did  not  show  it  on  that  night.  When  this 
thing  took  place,  Fayette,  the  first  thing  he  did,  was  to  pre- 
sent the  pistol  at  me.  I  said,  "  what  in  the  devil  do  you 
point  that  thing  at  me  for,  aud  it  heavy  charged  like  it  is?'' 
Fayette  was  lying  undressed  in  his  bed.  His  bed  was  up 
ID  the  corner.  Where  he  lay  in  that  bed  he  couldn't  see 
John's  house  unless  he  got  up  and  went  to  tlie  door.  When 
tbe  pistol  was  pointed  at  me  there  was  no  difficulty  between 
me  and  Fayette;  the  pointing  was  in  play,  and  in  a  "rowdy, 
bruising"  way  as  he  often  done,  pointing  and  shooting  amongst 
people  These  boys  had  often  been  playing  in  this  way  with 
pistols,  and  me  and  Mr.  Slappy  had  cautioned  them  against 
it,  as  it  would  cause  some  accident  or  trouble  first  or  last« 
When  John  came  out  there  and  got  in  the  door,  Fayette  pre- 
sented the  pistol  at  John.  John  said  "  oh  I  don't  point  that 
damn  thing  at  me,"  and  whirled  his  back.  He  started  back 
out  of  the  door,  and  Fayette  jumped  up  out  of  his  bed  and 
ran  to  the  door ;  he  stumbled  before  he  got  to  the  door,  but 
by. the  time  he  got  to  the  door  he  was  straight,  and  about 
that  time  the  pistol  went  off  and  John  said,  "  Fayette,  you 
have  shot  me."  This  did  not  alarm  me  as  I  had  seen  them 
projicking  so  much  in  that  way.  No  body  told  me  to  call 
John  out  there;  I  first  called  him.    Aft;er  the  pistol  went 
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off,  Fayette  stood  still  about  a  moment,  and  after  John  said 
''Fayette,  you  shot  me,"  Fayette  said, ''  did  I  shoot  yon  sure 
enough,  John  ?"  and  Fayette  said  it  was  acddently  doue. 
Fayette  made  a  stumble  over  a  little  box  he  had  there.  The 
report  of  the  pistol  took  place  afler  the  stumble.  He  was 
going  on  to  the  door;  just  as  he  got  to  the  door  begot 
straight;  he  held  up  his  hand  and  the  pistol  went  off  just  as 
he  got  straight.  He  had  recovered  from  the  stumble;  he 
did  not  hold  the  pistol  like  he  was  going  to  shoot  while  he 
was  going  to  the  door.  John  was  about  sixteen  or  seveuteeB 
steps  from  Fayette's  door  when  he  shot  I  am  John's  &ther- 
in-Iaw.  The  houses  are  about  twenty  or  thirty  yards  apart 
John  was  about  half-way  between  the  two  when  shot.  A.fter 
the  shooting,  Fayette  went  after  the  doctor ;  in  about  one 
half  hour  afterwards.  I  went  and  told  Mr.  Slappy  aad  he 
sent  him  right  after  the  doctor.  I  helped  him  to  catch  the 
mule  and  we  put  him  on  and  sent  him  right  off.  fie  got 
back  about  ten  or  eleven  o'clock.  He  put  up  the  mule  and 
this  woman  asked  him  to  cut  her  a  turn  of  lightwood.  He 
did  so  and  put  it  in  John's  house  and  then  went  to  his  own 
house.     He  staid  right  at  home  all  the  time  until  arreted. 

OrosS'JSxamination :  Mr.  Slappy  is  in  charge  of  the  place; 
he  sent  John  after  the  doctor. 

Be-Direct:  We  are  cropping  together  with  Mr.  Slappy; 
get  a  part  of  the  crop. 

Iie^Ch'088'Examined :  When  Fayette  pointed  the  pistol  at 
me  he  said,  **  It's  got  three  balls  apiece  in  here  for  yon  and 
John." 

Be-Direct:  He  was  laughing  at  the  time,  and  when  I  said, 
"Don't  point  it  at  me,"  he  said,  **  I've  only  got  three  balls 
apiece  for  you ;"  I  only  went  to  Fayette  and  told  him,  if  we 
are  going  to  work  it  is  time  to  go ;  I  called  to  John  and  told 
him  the  fix  Fayette  was  lying  in. 

Ann  Crawford,  n^ro,  sworn,  for  the  prisoner:  Defend- 
ant is  my  husband. 

Oro88-Examined :  I  have  never  married  defendant;  we 
promised  to  marry  each  other;  been  living  together  since  last 
year;  he  asked  me  to  be  his  wife  and  I  promised  to  do  so;  be 
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said  he  would  get  license  and  marry  me  according  to  law;  I 
lived  with  him  until  I  found  that  he  wouldn't  get  the  license 
and  then  quit  him — I  quit  him  before  the  difficulty — I  quit 
bim  the  last  of  last  year. 

Direct:  Fayette  was  lying  on  the  bed  ;  Fly  called  John  and 
John  came  up  and  said,  "  What  do  you  want?"  and  Fly  said, 
'^  Here  is  Fayette  in  his  shirt-tail ;"  John  came  and  Fayette 
motioned  the  pistol  at  him — -just so;  John  says,  ^' Don't  point 
that  thing  at  me  and  it  heavy  loaded  ;"  Fayette  went  back  and 
lay  down  on  the  bed,  and  John  came  back  in  the  house  and 
he  motioned  it  at  him  again ;  he  got  down  off  of  the  bed  and 
stumbled  his  foot,  and  before  he  got  to  the  door  he  liked  to 
fell ;  the  pistol  went  off  twice;  Fayette  got  to  the  door;  he  was 
half  bent  when  the  pistol  went  off;  he  stumbled  over  a  box; 
Fayette  said  he  would  not  have  done  it  for  nothing  in  the 
world  ;  said  he  would  rather  it  was  him  than  John ;  John  had 
said,  "  Fayette,  you  have  shot  me,"  and  Fayette  said  **  Did  I 
shoot  yon,  sure  enough,'^  and  then  said  what  I  have  stated ; 
they  looked  to  me  like  they  was  as  friendly  as  could  be. 

Cross- Examined :  I  can't  tell  when  I  quit  Fayette;  I  went 
back  about  two  months  a^o;  he  hired  me  to  cook  and  wash 
for  him ;  I  was  living  with  him  at  the  time  of  the  difficulty ; 
I  was  on  the  bed  with  him  but  he  did  not  go  any  further;  I 
don't  exactly  know  how  long  Fayette  had  the  pistol ;  he  was 
always  playing  with  it  with  some  of  them.  John  came  to 
the  door  twice;  Fayette  pointed  the  pistol  at  him  both  times; 
the  first  time  he  was  on  the  bed,  and  the  next  time  he  jumped 
up  and  sat  on  the  side  of  the  bed. 

Direct:  I  am  sister  to  John's  wife. 

Prisoner's  statement:  I  shot  John  Wormack,  but  I  did  not 
intend  to  do  it;  I  had  nothing  against  him  any  more  than  if 
lie  was  my  brother;  John  came  into  ray  house,  and  the  second 
time  that  I  pointed  the  pistol  at  him  I  jumped  up  and  stum- 
Med  over  the  meat  box  and  the  pistol  went  off — it  was  all 
iccident;  I  had  no  intention  to  kill  him ;  had  nothing  against 
liim,  and  we  was  as  friendly  as  if  he  was  my  brother.  This 
s  all  about  it;  I  am  here  now,  and  you  can  do  what  you 
7 lease  with  me. 
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And  after  argument  bad,  and  the  charge  of  the  Goartytba 
jury  retired  and  rendered  a  verdict  of  guilty. 

Defendant's  counsel  moved  for  a  new  trial,  upon  the  fol- 
lowing grounds :  1st.  Because  the  Court  erred  in  not  allow- 
ing a  verdict  of  acquittal  by  the  jury  because  of  said  alteca- 
tion  in  the  indictment  2d.  Because  the  Court  ordered  the 
testimony  of  Dr.  Hard  wick,  Dr.  Bay  ley,  Miles  Bass,  Taylor 
Edwards,  Ann  Crawford  and  Fly  Crawford,  respectively,  to 
be  read  over  to  said  witnesses  respectively,  by  the  Clerk  tak- 
ing down  the  evidence,  after  the  witnesses  respectively  bad 
been  told  by  the  Solicitor  to  come  down,  and  had  comedowQ 
from  the  witness  stand.  The  Court  ordered  said  witnesses 
respectively,  to  stop  at  the  Clerk's  desk  and  have  his  or  her 
testimony  read  over  in  the  hearing  of  the  jury,  counsel  for 
defendant  then  and  there  objecting  to  the  same.  3d.  Because 
the  Court,  during  the  reading  of  Hardwick's  testimony,  in- 
terrupted the  reading  and  said,  "  the  witness  said  he  was 
wounded  under  the  left  shoulder  blades  counsel  for  defendant 
objecting  that  it  was  improper  for  the  Judge  to  say  what  had 
been  proved.  4th.  Because  the  foundation  laid  by  the  evi- 
dence was  not  sufficient  basis  for  giving  in  the  dying  decla- 
rations of  Wormack,  especially  those  made  at  7  o'clock,  A.  H. 
5th.  Because  the  Court  allowed  the  Solicitor  to  ask  a  wit- 
ness, '*  Didn't  he  tell  you  before  you  said  anything  to  him 
that  he  was  in  a  dying  condition,  and  didn't  he  know  he  was 
in  a  dying  condition  before  he  told  you,''  and  he  allowed  the 
question  answered,  notwithstanding  the  prisoner's  oouosel 
objected  to  it  as  a  leading  question,  and  insisted  that  because 
the  Solicitor  had  asked  a  leading  question  the  witness  ought 
not  to  be  allowed  to  answer,  though  the  form  of  tbeqoestioa 
should  be  changed. 

6.  Because  when  the  defense  introduced  Ann  Crawfocd, 
the  State  proposed  to  ask  her  if  the  defendant  was  not  her 
husband,  or  if  she  was  not  living  with  him,  defendant,  by 
his  counsel,  objected  because  answers  of  witness  would  t^ 
to  criminate  herself,  and  because  upon  the  preliminary  exam- 
ination of  said  witness,  and  her  testimony  that  defendant  and 
her  had  '^  promised ''  to  each  other,  and  had  been  living  to- 
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gether  and  cohabiting,  and  upon  the  point  being  made  by  the 
State  that  their  promise  and  cohabitation  was  in  law  a  sufficient 
and  legal  marriage  to  place  witness  within  the  exception  of 
the  late  law  enlarging  the  rule  of  admission  of  evidence* 
The  Courts  after  argument,  stated  that  he  was  prepared  to 
hold  that  consent  and  cohabitation  constituted  a  valid  mar- 
riage in  Greorgia,  but  not  in  this  case.     The  defendant  agreed 
to  get  license  and  did  not  do  so,  and  it  would  seem,  thereforCi 
that  he  contemplated  that  a  license  was  necessary,  and  as  the 
woman  left  him  as  soon  as  she  found  it  out,  it  was  not  a  valid 
marriage.     The  Court  overruled  the  State's  objections  to  the 
witness,  and  allowed  her  to  testify,  by  which  ruling  the  evi- 
dence of  the  witness  was  invalid  or  virtually  destroyed  be- 
fore the  jury. 

7.  Because  the  Court  charged  that,  when  a  killing  had 
been  committed  the  law  presumed  malice,  and  it  was  incum- 
bent upon  the  defendant  to  show  there  was  no  malice. 

8.  Because  the  Court  refused,  after  being  requested  so  to 
do  by  defendant's  counsel,  in  writing,  to  charge  the  jury  as 
to  the  different  grades  of  homicide  other  than  already  had 
been  done. 

9.  Because  the  Court,  after  the  jury  had  retired  on  the 
case,  remarked  to  the  jury  that  he  would  remain  about  the 
square  until  dark  and  return  soon  after  tea,  and  thus  left  the 
Court-house,  and  after  supper  he  was  informed  by  the  jury 
that  they  desired  some  portion  of  the  charge  restated.  Colonel 
Brown,  counsel  for  prisoner,  was  in  the  Court-room  at  the 
time,  and  knew  all  the  facts,  proceeded  to  the  Court-house 
and    ordered   the  jury  again  into  the  Court-room  and  re- 
charged   them  without  the  consent  of  defendant,  or  of  his 
counsel  being  first  had. 

10.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
fows :  "  If  the  defendant  rests  his  defense  on  the  ground  of 
iceident,  he  must  prove  to  your  satisfaction  that  there  was  no 
lo  evil  design,  or  intention,  or  culpable  neglect.  *  **  *  But  if 
^oti  l)elieve  from  the  evidence  that  the  defendant  presented  the 
»]}4tol  at  or  toward  deoeaseil,  and  fired  it  and  wounded  de- 
eased^  of  which  wound  he  died,  he  is  guilty  of  murder.    And 


498  SUPREME  COURT  OP  GEORGIA, 

Hill  M.  Ths  Statt  of  Georgitt 
if  Biicli  are  the  Tacts,  it  makes  no  difference  wlietlier  he  shot  in 
sport  or  in  earnest,  or  whether  he  was  friendly  with  deceuel 
or  his  enemy,  the  law  implies  malice — the  law  prcfiumesthu 
he  intended  to  kill,  although  the  deceased  may  have  been  bis 
dearest  friend.  It  holds  him  responsible  for  the  full  coose- 
qaences  of  his  act,  whethw  he  bo  intended  them  or  not,  »dJ 
any  8ubse<}ueat  sorrow  or  remorse  for  the  deed  cannot  uaili- 
ate  the  oBense  or  relieve  the  defendant  from  the  oonseqiimos 
of  his  act.  The  law,  if  sucli  are  the  fitota,  fixea  upon  him 
the  crime  of  murder,  and  an  ocean  of  tears  cannot  nipeouL 
the  crime.  Counsel  for  the  State  have  stated  to  you  thii 
upon  your  recommendation  to  mercy  the  Court  will  commute 
the  punishment.  It  is  my  duty  to  say  to  you  that  such  is  art 
the  law.  It  is  not  yonr  province  to  recommend  to  raem, 
not  the  Court's  to  commute,  except  in  those  cases  where  ew- 
viction  is  procured  on  circumstantial  evidence.  Yoiirvt^- 
dict  will  be  guilty,  without  any  recommendation  to  mercv, 
or  not  guilty." 

11.  Because  the  jury  found  contrary  to  the  evidence  anJ 
contrary  to  the  evidence  and  the  law. 

Tlie  Court  refused  the  new  trial.  Prisoner's  coosel  fi'cJ 
a  hill  of  exceptions,  stating  the  facts  only  as  aforesaid,  vbicb 
the  Court  certified  to  be  true,  only  as  corrected  by  the  fol- 
lowing 

Notes  by  the  Judge: — l.The  motion  foravenlirtwis 
made  aOier  the  jury  was  empannelled  and  sworn,  and  aflir 
the  Solicitor  General  had  opened  the  case  before  the  jury. 

4.  It  is  not  true  t'"~*  **•"  —•♦■—"  ""—  "  j:-- .i.-— ~i "  n 
the  close  of  the  exa 

were  ordered  to  advi 
reading  of  the  evide 
mistakes  if  any, 

5.  The  Clerk,  in  I 
wick,  omitted  the  w< 
Hardwick,  the  Cour 
agreed  with  the  Con 
word  "shoulder"  wi 
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6.  The  testimony  of  witness  Bass  will  show  at  what  time 
the  (lying  declarations  were  admitted,  as  the  testimony  is 
very  accurately  reported  by  a  very  intelligent  member  of  the 
bar,  acting  as  Clerk,  and  in  the  order  in  which  the  state* 
ments  of  witnesses  were  made.  As  will  be  seen  by  reference 
to  the  testimony,  the  Court  allowed  a  very  extended  prelim- 
ioary  examination,  and  even  after  the  witness  had  commenced 
his  statement  about  the  dying  declarations,  allowed  prisoner's 
counsel  to  examine  him  with  a  view  to  greater  certainty. 
The  Court  allowed  the  leading  question,  because  the  witness, 
though  an  honest  man,  seemed  somewhat  confused  and  dull 
of  comprehension. 

It  will  be  seen  by  reference  to  the  testimony  of  Ann  Craw- 
ford, that  the  question  of  her  marriage  with  prisoner  was 
made  after  the  preliminary  questions  by  counsel  for  the  State 
and  prisoner.  The  Court,  after  argument,  decided  the  ques- 
tion in  favor  of  the  competency  of  the  witness,  and  made  the 
statements  as  set  forth  in  the  11th  ground  in  the  motion  for 
new  trial. 

13.  The  Court,  upon  being  informed  by  the  sheriff  that 
;lic  jury  wanted  instructions  on  a  question  of  law,  ordered 
he  sheriff  to  summon  into  Court,  one,  at  least,  of  the  attor- 
neys for  the  State,  and  one,  at  least,  of  the  attorneys  for  the 
lefense.  The  Solicitor  General  and  Colonel  Jack  Brown  ap- 
)eared  in  Court.  Colonel  Brown,  counsel  for  the  prisoner, 
vaived  the  presence  of  the  prisoner.  The  Court  then  or- 
Icred  the  jury  to  come  out  the  Court  room,  and,  at  the  re- 
[uest  of  the  jury,  reread  to  them  this  charge. 

lu  the  I3th  ground  for  a  new  trial  the  Court  has  stricken 
lit  the  words,  after  the  jury  had  returned  with  the  case,  and 
riserted  them  again,  by  interlineation,  the  words,  there- 
)re  stand,  but  the  statement  is  not  true.  The  jury  had  not 
retired  with  the  case.''  The  Court  called  their  attention 
nd  made  the  remarks  as  they  were  leaving  their  box.  It 
ras  about  sun-down  when  they  were  charged  with  the  case, 
nd  some  two  or  three  hours  later  when  they  were  called  into 
be  Court  to  hear  the  charge  re-read  to  them.  The  presence 
f  the  prisoner  was  also  waived  by  bis  counsel^  when  the  jury 
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returned  their  verdict.  In  addition  to  the  charge,  as  stated  io 
the  bill  of  exceptions,  the  Court  charged  the  jury  on  the  law 
of  murder  and  malice,  as  laid  down  in  the  Code,  sections 4293, 
4254,  4255.  Also,  that  '^a  person  shall  not  be  found  giiiltirof 
any  crime  or  misdemeanor  committed  by  misfortune  or  ad- 
dent,  and  where  it  satisfactorily  appears  that  there  wasDoe\i\ 
design  or  intention,  or  culpable  neglect:"  Code,  section,  4337. 
That  if  the  killing  was  accidental  the  defendant  was  not  guil- 
ty ;  that  if  defendant  stumbled  over  a  box,  and  in  the  act  of 
stumbling  or  recovering,  the  pistol  went  o£f  and  deceased 
was  shot,  it  was  not  murder,  and  the  jury  should  retain  a 
verdict  of  not  guilty. 

The  Court  further  gave  in  charge  section  3728  of  OkI^ 
on  the  subject  of  dying  declarations;  that  they  were  the 
judges  whether  or  not  the  deceased  was  in  the  article  q( 
death — whether  or  not  he  was  conscious  of  his  condition ;  as 
to  the  cause  of  his  death,  and  the  person  who  killed  lum; 
that  if  they  were  satisfied  that  he  was  in  the  article  of  death, 
and  conscious,  as  stated,  they  should  attach  the  same  credit 
to  his  statements  as  to  the  testimony  of  a  sworn  witness. 

Hawkins  &  Burke;  Jack  Brown,  for  plaintiff  in  error. 

C.  T.  GooDE ;  R  H.  Whitely,  Solicitor  General,  by  5. 
A.  Smith,  for  the  State. 

LOCHRANE,  C.  J. 

This  case  presents,  by  the  record,  some  questions  of  gt^* 
public  interest,  in  the  administration  of  the  criminal  la^vs  « f 
this  State. 

1.  The  indictment,  upon  which  the  plaintiff  in  error  ws? 
arraigned  and  plead  not  guilty,  and  upon  which  a  jur%'  ver 
empannelled,  was  taken  by  the  Solicitcnr  Greneral  to  the  gran*! 
jury  room,  and  in  the  presence  of  the  foreman  and  some  ' 
the  grand  jury  (number  not  known,)  changed  as  fbllov^ 
The  indictment  contained  these  words,  "of  which  mor^^ 
wound  the  said  John  Wormack,  within  one  year  from  Xt- 
day  first  aforesaid,  died/'    The  Solicitor  Genial  struck  <k: 
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those  words  and  inserted,  "  then  and  there  "  before  the  word 
died.  We  hold  that  the  indictment  as  it  originally  stood  was 
sufficient,  and  the  alteration  was  both  unnecessary  and  unan- 
tliorised. 

2.  There  is  nothing  which  should  be  more  specially  guard- 
ed by  Courts  than  any  interference  with,  or  alterations  of 
papers  emanating  from  the  grand  jury.     In  receiving  the 
indictments  or  presentments  from  that   body  the  Solicitor 
General,  by  the  customary  inquiry,  obtains,  in  open  Court, 
the  consent  of  amendment  in  all  matters  of  form ;  but  in  mat- 
ters of  substance  there  is  no  hand  can  legitimately  touch  the 
indictment  or  presentment  but  by  the  direction  and  action  of 
the  grand  jury.  In  this  case  the  legal  effect  of  this  anomalous 
proceeding  constitutes  the  basis  of  the  first  ground  of  error. 
The  prisoner,  by  his  counsel,  after  the  case  proceeded  to  the 
jury,  moved  for  a  verdict  of  not  guilty,  which  was  overruled 
by  the  Court.     Was  the  Judge  below  right  in  overruling  the 
motion  for  a  verdict  of  acquittal  ? '  We  think  he  was.    Waiv- 
ing what  might  have  been  the  judgment  of  the  Court  upon 
a  motion  to  quash  the  indictment,  or  upon  plea  or  demurrer 
thereto,  we  cannot  hold  that  the  motion  for  verdict  was 
proper.     We  are  not  unaware  of  this  practice  having  crept 
into  the  administration  of  the  criminal  law,  and  of  many  es- 
capes from  the  penalties  of  crimes  having  resulted  therefrom. 
In  fact,  the  usual  mode  of  taking  advantage  of  exception  to 
indictments,  is  by  motion  to  acquit,  after  the  jury  are  em- 
2)annelled  and  charged  with  the  consideration  of  the  case 
a[K>n  its  merits.   But  the  law  does  not  authorize  the  practice. 
Section  4546  of  the  Code  expressly  directs  that  if  the  pris- 
oner, upon  being  arraigned,  shall  demur  to  the  indictment, 
or  plead  to  the  jurisdiction  of  the  Court,  or  in  abatement,  or 
any  special  plea  in  bar,  such  demurrer  or  plea  shall  be  made 
in  writing,  ''and  if  decided  against  the  prisoner,  he  may  still 
rely  on  the  general  issue  of  not  guilty ;"  and  section  4536  is 
in  these  words:  ''AH  exceptions  which  go  merely  to  the  form 
af  an  indictment,  shall  be  made  before  trial,  and  no  motion 
in  arrest  of  judgment  shall  be  sustained  for  any  matter  not 
afifectiag  the  real  merits  of  the  offense  charged  in  such  in- 
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diQtmenf  Under  the  law,  we  hold  that  the  ezceptioos  to 
an  iudictment  must  be  raade  before  the  trial,  on  the  geneni 
issue  of  not  guilty.  If  they  be  matters  of  form,  or  such  m 
may  arise  upon  special  demurrer,  or  upon  plea  in  abatemeot 
or  in  bar,  the  law  requires  that  they  shall  be  made  and  ad- 
judicated preliminary  to  the  trial,  and  if  not  made  then,  tbejr 
are  held  to  be  waived,  in  contemplation  of  law,  and  no  motioii 
in  arrest  of  judgment  shall  be  sustained,  except  upon  some 
matter  touching  the  real  merits  of  the  offense  charged  in  the 
indictment.  The  spirit  as  well  as  letter  of  our  law  is,  to  blot 
out  the  technicalities  and  subleties,  which  ingenious  device 
so  often  raises,  to  defeat  the  administration  of  justice.  '^Evey 
indictment  is  deemed  sufficiently  technical,  which  states  the 
offense  in  the  terms  or  language  of  the  Cknle,  or  so  plainly 
that  the  nature  of  the  offense  charged  may  be  easily  nndet- 
stood  by  the  jury:''  section  4535,  Code. 

3.  Error  is  assigned  upon  the  direction  of  the  Judge  be- 
low to  the  witnesses,  to  hear  their  evidence  read  over  to  them 
in  the  presence  and  hearing  of  the  jury.  We  do  not  regard 
this  as  error.  On  the  contrary,  it  is  both  proper  and  legal 
for  the  Judge  to  have  the  testimony,  as  taken  down,  read  over 
to  the  witnesses,  so  that  they  may  correct  any  matter  n<^ 
properly  understood,  or  omitted.  Nor  do  we  hold  that  the 
Judge  must  sit  in  criminal  cases  as  an  automaton  and  not 
open  his  lips  in  the  direction  of  the  trial.  There  is  no  office 
of  iiigher  responsibility  than  that  of  the  Judge  of  the  Superior 
Court,  in  this  State.  And  the  law  clothes  the  Circuit  Judges 
with  the  highest  and  most  sacred  powers;  and  in  all  cases, 
both  civil  and  criminal,  it  is  not  only  their  prerogative  right 
but  official  duty,  to  watch  the  progress  of  the  trials  before 
them,  and  see  that  the  laws  are  enforced  without  restraioL 
The  law  gives  them  power,  for  purposes  of  public  justice^ 
and  its  exercise  is  invoked  to  control  and  direct  cases  tried 
before  them,  and  this  Court  will  not  limit  the  manner  of  its 
execution,  in  furtherance  of  substantial  justice* 

4.  Neither  do  we  regard  the  admission  of  the  dying  dee> 
laration,  under  the  circumstances  of  this  ease,  aroneoos. 
The  examination  of  the  witness  Bass  was  dose  and  critical. 
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in  regard  to  the  condition  of  the  deceased,  and  his  conscioas- 
ness  of  approaching  death,  and  came  substantially  within  the 
rule  of  law  upon  this  subject.  When  dissolution  is  approach* 
ing,  and  the  dying  man  has  lost  all  hope  of  life,  and  the 
shadows  of  the  grave  are  gathering  in  around  him,  and  his 
mind  is  impressed  with  the  full  sense  of  his  condition,  the 
solemnity  of  the  scene  and  hour  gives  to  his  statements  a 
sanctity  of  truth,  more  impressive  and  potential  than  the 
formalities  of  an  oath — and  such  declarations  ought  to  be  re- 
ceived and  considered  by  the  jury,  under  the  charge  of  the 
Court,  as  to  their  effect  and  weight,  in  all  cases  where  the 
evidence  of  fact  warrant  their  admissibility. 

5.  The  permission  of  leading  questions  objected  to  in  this 
case,  was  not  error.  Section  3809  of  the  Code  gives  to  the 
Court  a  wise  discretion,  in  allowing  leading  questions,  when  - 
justice  requires  it.  The  law  entrusts  this  power  to  the  judicial 
discretion  of  the  officer  presiding  at  the  trial,  who  is  cogni- 
zant of  the  surrounding  circumstances,  and  can  perceive  the 
necessity  as  it  arises.  No  general  rule,  on  this  subject,  could 
be  laid  down.  Each  case  presents  its  own  peculiar  claim, 
and  each  must  rest  on  the  peculiar  characteristics  which  in- 
voke the  Judges'  discretion.  This  Court  can  only  review  its 
exercise,  when  it  has  been  illegally  abused. 

6.  In  r^ard  to  the  competency  of  the  witness,  Ann  Craw- 
ford, we  feel  satisfied  that  the  objection  to  her,  on  the  ground 
of  relationship,  was  properly  overruled.  The  exclusion  of 
the  wife  of  a  party  is  based  upon  principles  of  public  justice, 
arising  out  of  the  sacredness  of  the  domestic  tie,  which  can- 
not be  considered  applicable  to  one  whose  condition  did  not 
involve  this  relationship.  In  her  preliminary  examination 
she  says  she  had  never  married  the  accused,  and  she  was 
clearly  competent. 

7.  Touching  a  matter  of  practice,  in  this  case,  assigned  as 
error,  it  appears  that  after  the  jury  had  been  some  time  out, 
they  sent  a  request  to  the  Court  to  recharge  them,  which  he 
did,  having  first  caused  counsel  on  both  sides  to  be  sum- 
moned, defendant's  attorneys  waiving  his  presence,  and  the 
Coart  read  over  to  them  his  charge.    We  see  nothing  in  oon- 

YOL.  ZLI.— 33i 
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flict  with  law  in  this  proceeding,  which^  from  its  freqaeocjr, 
may  be  regarded  a  practioe  of  the  Courts.  Jories,  ond^  our 
Code,  are  judges  of  both  the  law  and  facts,  and,  for  myself 
I  feel  no  hesitancy  in  entrusting  to  hon^  men  the  applici* 
tion  of  the  principles  of  law  governing  the  case,  which,  under 
their  oath8,^they  are  bound  to  apply;  and  where  there  is 
doubt,  difference  or  misunderstanding  of  the  law  between 
them,  the  course  is  proper  and  right  to  explain  to  them  the 
law  by  recharging  them. 

8.  Having  disposed  of  the  matters  of  practioe  in  this  case, 
we  now  come  to  the  law  as  charged  by  the  Court  *  The 
Court  charged  the  jury,  that  when  a  killing  had  been  com- 
mitted, the  law  presumed  malice,  and  it  was  incumbent  upon 
the  defendant  to  show  there  was  no  malice.  Was  this  error? 
We  think  not.  That  the  law  implies  malice  where  the  kill- 
ing is  proved,  is  a  well  settled  rule,  declared  by  all  poUidstE, 
and  which  has  had  continuous  sanction  by  the  rq>eated  ad- 
judication of  Courts.  This  being  true,  the  onus  of  remov- 
ing such  legal  presumption  is  upon  the  defendant  If  the 
converse  of  the  proposition  were  true,  then  every  killing 
would  be  presumed  innocent,  and  under  such  a  prindple  ha- 
man  life  would,  indeed,  be  like  the  flower  of  the  field. 

9.  Again,  it  is  objected  that  the  Judge  committed  error  in 
his  refusals  to  charge.  The  request  of  defendant's  oounsd  to 
the  Court  was  to  charge  the  jury  as  to  the  different  grades  of 
homicide.  As  will  appear  by  the  view  we  take  of  this  case, 
this  point  in  the  record  has  invoked  the  most  considefBtioo^ 
The  adjudications  of  this  Court  have  been  read  and  pressed 
with  earnestness.  We  have  carefully  considered  the  cases, 
and  the  circumstances  under  which  each  has  been  adjudged, 
and  the  spirit  and  principles  of  the  decisions  do  not  go  to  the 
extent  claimed.  We  have  not  held  that  the  Jodge  below 
must  charge,  in  all  cases,  upon  the  various  grades  of  homi- 
cide, but  have  qualified  this  general  rule  by  this  principk, 
that,  in  cases  where  the  facts  justify  or  require  such  <diarge, 
it  shall  be  given.  With  or  without  request,  it  is  the  duty  of 
the  Court  to  present  to  the  jury  all  the  law  applicable  to  tiie 
case,  and  if  facts,  however  slender,  support  thecmes  of  the 
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defense,  invoking  any  or  all  the  grades  of  homicide,  they 
most  be  given  in  charge.  Errors  of  omission  are  as  fatsd  as 
errors  of  commission.  The  Judges  below  are  bound  to  know 
the  law  applicable  to  the  case,  and  must  give  it  in  charge  to 
the  jnry.  This  is  ijxiperative,  and  overwhelming  in  its  con* 
victions  and  direction  of  duty.  But  when  the  facts  do  not 
call  for  such  general  chai^  on  all  the  grades  of  homicide,  it 
is  not  the  duty  of  the  Judge  to  confuse  and  embarrass  the 
jury  with  theories  not  warranted  by  the  facts. 

10.  The  facts  in  this  case  show  that  the  deceased  went  to 
the  house  of  the  accused,  being  called  there,  and,  as  he  was  at 
the  door,  the  accused  pointed  his  pistol  and  shot  him.  There 
was  no  quarrel  or  provocation ;  the  defense  accounted  for  the 
shooting  upon  the  ground  that  he  was  in  fun,  and  stumbling 
over  a  box,  the  pistol  went  off  and  killed  deceased.  Upon  this 
statement  of  facts,  was  it  the  duty  of  the  Court  to  charge  the 
various  grades  of  homicide?  We  think  not.  The  case  pre- 
sented was  one  either  of  murder  from  implied  malice,  in  the 
wantoness  of  the  act  and  its  reckless  disregard  of  human  life, 
or  it  was  accident.  The  Judge  charged  the  jury  upon  the 
law  of  malice  as  found  in  the  Code,  and  also,  that  '^a  person 
shall  not  be  found  guilty  of  any  crime  or  misdemeanor  com- 
mitted by  misfortune  or  accident,  and  where  it  satisfactorily 
appears  there  was  no  evil  design  or  culpable  neglect.''  There 
Tras  but  one  view  of  the  case  the  jury,  under  the  facts,  could 
have  legally  considered,  and  that  was,  on  the  theory  of  the 
defense,  involuntary  manslaughter,  as  defined  in  the  Code,  sec^ 
lion  4261.  By  the  review  of  this  reoord  on  this  subject, 
we  find  l^at  the  Court  charged  the  jury,  covering  this  sub- 
ject, in  language  stronger  and  more  favorable  than  the  law 
which  the  request  would  have  invoked.  He  charged  'Hhat 
if  tbe  killisg  was  accidental,  the  defendant  was  not  guilty, 
and  if  the  defendant  stumbled  over  a  box,  and,  in  the  act  of 
stumbling  or  recovering,  the  pistol  went  off  and  deceased  was 
shot,  it  was  not  murder  and  the  jury  should  return  a  verdict 
of  not  guilty."  This  charge  went  further  in  favor  of  the 
accused  than  the  law ;  for  if  the  defendant,  pointing  a  loaded 
pistol  at  deceased,  even  in  sport,  to  frighten  him^  in  moving 
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towards  him,  had  in  fact  Btumbled^  and  by  miacbance  the 
pistol  went  off  and  killed  deceased^  the  oonseqaenoe  of  $qA 
illegal  act  resulting  in  death  would  not  have  been  gniltlesB; 
the  accident  would  have  removed  the  intent  of  malice,  bat 
the  wantoness  and  the  danger  resulting  fsom  the  act  indetibf 
would  have  been  criminal. 

11.  The  last  question  presented  by  the  record,  is  whether 
the  verdict  is  contrary  to  the  law  and  the  evidence.    In  39th 
Georgia,  34,  this  Court,  in  a  case  somewhat  assimilating  this 
by  the  analogy  of  its  facts,  where  the  defense  insisted  that 
the  shooting  was  in  fun,  held,  ''that  he  had  no  right  so  to 
fire,  whether  in  fun  or  in  earnest.     If  the  latter,  it  was  ex- 
press malice;  if  the  former,  it  was  implied.     That  sort  of 
fun  is  not  permitted  among  civilized  people^  and  he  who  in* 
dulges  in  it  is  treated  as  though  he  intended  the  result  of  his 
act.    It  is  trifling  with  justice  to  allow  any  weight  to  the  re- 
morse of  this  prisoner,  after  his  reckless  act  had  produced  its 
result.''    This  decision,  in  effect,  decides  the  case  ander  con- 
sideration.   The  record  shows  that  this  unfortunate  prboocTj 
afler  he  came  into  possession  of  this  pistol,  was  in  the  habit 
of  flourishing  it  with  foolish  bravado  and  reckless  disregard 
of  the  peril  and  consequences  that  might  result.    On  the 
very  night  of  this  sad  occurrence,  lying  on  his  bed,  he  had 
this  weapon  as  the  plaything  of  the  hour.    He  was  '^  projick- 
ing  with  it,"  is  the  simple  though  rude  expression  of  a  wit- 
ness who  was  present  at  the  homicide.    He  pointed  it  at  the 
witness,  speaking  of  its  having  '^  three  slugs  apiece  for  him 
and  for  deceased."    The  deceased  was  at  his  own  home  when 
called  by  the  witness  up  to  see  prisoner.    He  went  across 
the  yard  to  the  door  of  his  cabin,- when  the  prisoner  pointed 
the  pistol  at  him  and  shot  him.     We  cannot  say,  under  the 
law,  that  the  verdict  is  against  the  evidence.   The  joty  have 
passed  upon  it ;  they  have  regarded  the  act  in  the  light  of 
implied  malice,  resulting  from  the  reckless  disregard  of  hu- 
man life  exhibited.    The  weight  of  the  evidence  snstaitts  the 
dying  declaration  of  the  deceased.    The  jury  have  so  fimnd, 
and  on  them  was  devolved  the  solemn  duty  of  finding  the 
facts.    Upon  no  principle  of  law  can  we  set  aside  th^  ver- 
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diet;  and  the  lesson  enforced  by  the  administration  of  the  law 
ID  this  case  may  mark  its  influence  on  the  future.  The  car- 
rying of  concealed  weapons  has  already  brought  tears  and 
troable  to  the  homes  and  hearths  of  many  a  family.  This 
habit  curses  society  by  its  pernicious  influences,  and  we  see 
DO  hope  to  protect  the  peaceable  and  law-abiding  citizens 
bat  by  inflicting  the  penalties  consequent  upon  acts  violative 
of  the  law,  and,  while  clothed  with  judicial  discretion  to  put 
aside  the  sword  of  justice,  we  will  let  all  feel  that  it  will  fall 
on  him  whose  act  perils  or  destroys  human  life. 
Judgment  affirmed. 


TV.  R.   Statham,  plaintifl^  in  error,  vs.  The  State  of 

Geobgia,  defendant  in  error. 

1.  An  indictment  for  obstracting  legal  process  is  not  one  of  the  cases 
which,  under  section  4609  of  the  Revised  Code,  may  be  settled  between 
the  prosecutor  and  the  defendant,  nor  is  it  within  the  power  of  the 
Solicitor  General,  after  the  supposed  settlement  of  such  a  case,  to  en- 
ter a  noUe prosequi  of  It  by  handing  a  paper  to  that  effect  to  the  Clerk. 
A  tioUe  prosequif  as  it  must  go  upon  the  minutes  of  the  Court,  must 
be  made  in  the  presence  and  with  the  knowledge  of  the  Judge  ;  and  in 
cases  not  authorized  by  law  to  be  settled  between  the  parties,  must  be 
by  consent  of  the  Court. 

2.  The  propriety  of  appointing  a  Solicitor  General  pro  iem.,  in  conse- 
quence of  the  interest  of  the  Solicitor  General  in  the  case,  is  largely  in 
the  discretion  of  the  Court,  and  this  Court  will  not  interfere  unless  that 
discretion  is  abused  ;  and  the  Court  may  appoint  as  Solicitor  General 
pro  tern,  a  practicing  lawyer  of  the  Circuit  who  does  not  reside  therein. 

3.  It  is  in  the  discretion  of  the  Court  to  permit  leading  questions  to  be 
put  to  a  witness  who  shows  a  reluctance  to  answer  the  questions  of  the 
party  who  calls  him. 

4.  When  a  Judge,  in  his  charge  to  the  jury  in  an  indictment  for  obstruct- 
ing legal  process,  told  the  jury  that,  if  the  defendant  acted  against  or 
resisted  the  sheriff,  either  by  physical  force  or  by  argument,  he  was 
guilty,  and  the  proof  clearly  showed  that  he  did  resist  by  physical 
force: 

Held,  "that  though  the  charge  was  erroneous  in  stating  that  the  resist- 
ance i£!ght  be  by  argument,  yet,  as  the  verdict  was  clearly  right  under 
the  pn>of|  a  new  trial  will  not  be  granted. 
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ObstructiDg  legal  process.  Criminal  law  and  practice.  Be- 
fore Judge  HARBfiiiii.  Webster  Superior  Court.  S^tember 
Term,  1870. 

Statham  was  indicted  for  obstructing  I^al  process.  The 
indictment  does  not  appear  in  the  record,  nor  does  the  order 
appointing  a  Solicitor  pro  tern.  It  is  said  that  the  Solicitor 
General,  S.  Wise  Parker,  drew  the  indictment  and  sabse- 
quentlj  undertook  to  not.  pros,  it,  and  that  aftenoarda  a  So- 
licitor jpro  tern,  was  appointed. 

When  the  case  came  on  for  trial,  defendant's  counsel  moved 
to  quash  the  indictment,  stating  that  Parker,  Solicitor  Gen- 
eral, had  noLprosaed  the  bill,  but  that  the  order  had  not  been 
entered  upon  the  minutes  of  the  Court,  because  the  presiding 
Judge  had  ordered  the  Clerk  not  to  put  it  upon  the  mioates. 
And  they  proposed  to  have  said  order  entered  nunc  pro  tune. 
In  support  of  this  motion,  Parker  testified  that  he  is  the  So- 
licitor General  of  said  Circuit,  and  as  such  entered  a  nol.proi. 
in  said  case,  and  handed  to  the  Clerk  the  following: 

"  The  State  vs.  W.  R.  Statham. 

"  Obstructing  legal  process.  At  the  instance  of  the  prose- 
cutor, I  enter  a  nolle  prosequi  in  the  above  stated  case.  Sep- 
tember Term,  1870.  S.  W.  Parkeb,  Sol.  Geoeral," 

He  further  testified,  that  he  received  all  the  Clerk's  and 
SherifTs  costs  at  March  Term,  1870,  gave  defendant  his  costs, 
and  intended  to  enter  the  noL  pros,  then,  but  did  not;  that 
^^ not,  prossed"  was  written  by  him  on  the  bill,  but  not  till 
after  Colonel  Goode  was  appointed  Solicitor /wo  tern,  to  repre- 
sent the  State  in  said  case.  The  Clerk  testified  that,  on  the  first 
day  of  the  present  term,  Parker  handed  him  the  paper  quot^l 
above,  but  that  he  did  not  enter  it  upon  the  minutes,  becaose 
the  Judge  had  ordered  him  not  to  enter  it,  "unless  it  ^i^ 
signed  by  the  presiding  Judge.''  It  was  also  shown  tbt 
$34  35,  as  costs,  were  paid  to  Parker,  and  his  receipt  for  it 
stated  that  he  would  enter  a  "  settlement "  in  said  cause. 

The  Court  refused  to  allow  the  not.  pros,  to  be  entered 
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upon  the.  minutes — saicTtbe  bill  was  not  noL  proMed,  ner  was 
the  case  settled^  because  be  bad  not  consented  to  either. 

Defendant's  counsel  tben  objected  to  the  appointment  of 
Goode  as  Solicitor  pro  tem.y  because  he  did  not  reside  in  the 
circuit.  Goode  admitted  that  he  did  not  reside  in  the  circuit, 
but  stated  that  he  practiced  in  it  regularly.  The  Court  held 
Goode  a  competent  Solicitor  pro  tern. 

As  Goode  was  about  to  proceed  with  the  case^  defendant's 
counsel  objected.  Baying,  that  what  he  called  the  indictment 
was  but  a  presentment  of  the  Grand  Jury,  and  offered  to 
prove  by  Parker  that,  in  **  drawing  the  bill,''  he  put  the 
Dame  of  John  T.  Wharton  on  it,  but  could  not  swear  that 
Wharton  knew  it,  or  authorized  it,  or  that  he  gave  his  con- 
sent that  it  should  be  done ;  that  he  used  Wharton's  name 
as  prosecutor,  because  Wharton  was  the  officer  whom  defend- 
ant was  charged  with  having  resisted  ;  that  at  March  Term 
he  consented  to  settle  the  case  at  the  request  of  Wharton, 
Wharton  then  knowing  that  his  name  was  "on  the  bill"  as 
prosecutor  and  making  no  objection  thereto.  Goode  asked 
time  to  prepare  an  indictment,  but  the  Court  held  said  paper  to 
be  an  indictment  and  ordered  the  cause  to  proceed.  Defend- 
ant's counsel  proposed  then  to  prove  by  Wharton,  that  his 
name  was  put  upon  the  indictment,  as  prosecutor,  without 
his  knowledge,  consent,  or  authority,  but  the  Court  would 
not  hear  this.    The  trial  proceeded. 

Wharton  was  examined  as  a  witness.  During  his  exami- 
nation, Goode  asked  him :  "  When  you  went  to  arrest  de- 
fendant, did  he  not  resist  the  arrest  ?  "  This  question  was 
objected  to  as  leading.  The  Court,  thinking  Wharton  re- 
luctant to  testify,  overruled  the  objection. 

Wharton  then  testified  that  he  had  a  bench  warrant  against 
Statham  for  assault  and  battery,  went  to  Statbam  and  told 
him  he  must  give  bond  or  go  to  jail ;  Statham  said  he  would 
go  to  jail,  walked  a  few  steps  with  Wharton  and  then  stopped 
and  said,  he  would  not  give  bond,  and  that,  before  he  would 
go  to  jail,  he  would  cut  Wharton's  throat  from  ear  to  ear. 
Wharton  went  into  the  Court-house,  and  when  he  came  out 
again,  Statbam  "  was  still  striking  around."    Wharton  sum- 


\ 


510         SUPREME  COURT  OF  GEORGIA. 

StathBm  vs.  The  State  of  Geoiig:i». 

moned  some  men  aud  arrested  him  oy  force,  caaght  hold  of 
Statbam's  hand,  in  which  he  had  a  stick,  bent  it  under  his 
(Wharton's)  arm,  and  called  the  others  to  help.  Statham 
struggled,  and  they  '^closed  up/'  He  refused  to  go  to  jail 
or  give  security ;  did  not  go  to  jail  willingly — he  was  '^  toted 
up/'  Wharton  said  Stalham  did  not  resist  at  first,  and  tkit 
he  had  tried  to  get  bail  for  him,  to  keep  him  from  gettii^ 
into  further  difficulty ;  that  he  kept  jerking  back,  but  tbej 
put  him  in  jail. 

Goode  then  read  in  evidence  the  indictment  for  assault  aod 
battery ;  a  bench-warrant  issued  under  it,  and  a  bond  given 
by  Statham  for  his  appearance.  They  are  in  the  usual  form. 
The  bench-warrant  and  bond  are  dated  the  14th  of  Septem- 
ber, 1869,  and  on  the  bench-warrant  was  written — 

'^ Arrested  the  defendant  and  taken  bond  in  ooDforroity  to 
law,  September  14th,  1869. 

Jas.  T.  Wharton,  Sheriff." 

The  evidence  being  closed  and  argument  had,  the  Coart 
charged  the  jury,  that  ^^  if  defendant  acted  against,  resisted, 
either  by  physical  means,  by  argument  or  other  means,  or 
placed  himself  in  front  or  acted  against  the  sheriff;  or  if  he 
withstood,  strove  against,  and  endeavored  to  counteract,  de- 
feat or  frustrate  the  sheriff,  or  stopped,  or  impeded,  orjetard- 
ed,  or  interrupted  the  sheriff,  he  is  guilty." 

The  jury  found  the  defendant  guilty.  His  counsel  moved 
for  a  new  trial,  upon  the  grounds  that  the  Court  erred  id  re- 
fusing to  quash  said  indictment,  or  have  the  noL  pros,  entered; 
in  holding  Goode  a  competent  Solicitor,  pro  tern.;  in  allowing 
said  leading  question,  and  in  charging  as  aforesaid.  The  nev 
trial  was  refused  and  error  is  assigned  on  each  of  said  groundft. 

Hawkins  &  Burke  ;  Thomas  H,  Pickett,  for  plaintiff 
in  error. 

C.  T.  Goode,  Solicitor,  pro  tern.,  for  the  State,  cited  Irwin^s 
Code,  sees.  41 5,  4609,  4610. 
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McCay,  J. 

1.  Veiy  clearlj  the  offense  of  obstructing  legal  process  is 
sot  an  offense  against  the  property  or  penson^  nor  is  it  pun- 
ishable <mly  by  fine  or  imprisonment  It  must  come  within 
this  category  to  be  capable  of  being  settled  by  the  prosecutor 
and  the  defendant:  Revised  Code,  4609,  4610.  The  very 
essence  of  this  offense  is  its  insult  to  the  majesty  of  the  law. 
The  man  who  executes  the  process  is,  it  is  true,  an  individual, 
but  the  wrong  that  is  done  is  the  injury  to  public  justice. 
This  was  not,  therefore,  such  a  case  as  could  be  settled.  Nor 
was  the  paper  handed  by  the  Solicitor  General  to  the  Clerk 
an  entry  of  nolle  prosequi.  Such  a  proceeding  is  to  be  ooram 
judtce.  It  must  go  on  the  minutes  of  the  Court,  and  must 
transpire,  at  least,  with  the  cognizance  of  the  Court.  The 
miuutes  are  the  record  of  the  acts  of  the  Court,  and  no  entry 
can  be  made  thereon,  except  with  his  consent.  This  the  Sol- 
icitor General  did  not  ask.  The  not.  pros,  was  not,  therefore, 
a  complete  act,  when  the  Court  appointed  a  Solicitor  Gener- 
al, pro  tern.  Nor  is  it,  in  our  judgment,  within  the  power  of 
the  Solicitor  General  to  noL  pros,  an  indictment  at  his  option 
without  the  approbation  of  the  Court. 

By  the  Act  of  1870  it  is  expressly  provided  to  the  con- 
trary. But  even  before  that  Act,  although  we  are  aware  it 
has  oflm  been  done,  we  know  of  no  authority  for  it.  The 
Slate  is  the  party,  and  the  Solicitor  General  only  the  agent 
U)  carry  on  the  proceeding.  He  has  not,  and  ought  not  to 
have  onlimited  power  of  prosecution,  and  great  evils  may 
result  and  have  resulted  from  placing  such  a  power  in  the 
hands  of  one  man,  whose  acts  are  not  done  openly  and  with 
reasons  publicly  declared. 

Both  indictments  and  presentments  are  the  solemn  acts  of 
the  Grand  Jury,  on  evidence  sworn  before  them,  and  it  ought 
Dot  to  be  in  the  power  of  the  Solicitor  General,  without  con- 
sultation with  the  Court,  to  noL  pros,  them  without  a  trial. 
Such  has  never  been  the  practice,  as  we  learn  from  some  of 
>ur  oldest  practitioners,  in  most  of  the  circuits.  It  is  due  to 
the  public,  and  to  the  Grand  Jury,  that  such  action  shall  be 
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with  the  consent  of  the  Court.  The  Code,  section  415,  per- 
mits him  to  do  this  on  terms  prescribed  by  law.  It  is  not, 
therefore,  an  aathoriiy  dependent  upon  his  own  will.  If  the 
case  be  not  one  permitted  by  law  to  be  settled,  he  ought  doI 
to  noL  pros,  it  at  all,  unless  there  be  good  reasons  for  it 
And  he  should  state  them  in  open  Court  to  the  Judge,  ud 
act  under  his  advice  and  direction,  that  Ke  and  the  coaati; 
and  the  accused  may  know  why  the  charge  has  been  abui- 
doned. 

2.  Section  419  of  the  Code  authorizes  the  Judge,  if  the 
Solicitor  General  is  absent,  indisposed  or  disqualified  bm 
interest  or  relationship  to  engage  in  a  prosecution,  to  appoint 
"a  competent  attorney  of  the  drcuU*'  in  his  place.  Xecesr 
sarily  such  an  appointment,  based  as  it  is  upon  fitds  of  which 
it  is  the  Judge's  duty  to  inform  himself,  must  be  the  result 
of  his  sound  judgment  upon  the  facts.  The  law  casts  the 
duty  upon  him,  and  this  Court  will  not  interfere  with  th&t 
duty,  unless  his  discretion  be  abused.  Indeed,  we  are  oat 
sure  that  his  act  in  appointing  a  Solicitor  General  is  thesab- 
ject  matter  of  review  in  this  Court,  on  an  exception  bj  a 
suitor.  When  the  appointment  is  made  he  is  an  officer  <fe 
facto  for  any  official  purpoRe,  and  his  acts  are  legal,  even  if 
there  be  some  error  in  the  appointment.  The  same  thing 
may  be  said  of  the  other  branch  of  this  exception.  At  mo^ 
the  non-residence  of  Mr.  Goode  in  the  circuit,  is  a  dtfjva/i- 
fication,  and  by  section  120  of  the  Code,  it  is  assumed,  as  a 
general  rule,  that  the  acts  of  such  an  officer  are  good.  Bot 
we  think  as  Mr.  Goode  was  a  practicing  lawyer  of  the  eir- 
cuitf  the  spirit  of  the  law  was  complied  with. 

3.  We  think  the  charge  of  the  Court,  that  the  prisons  ^as 
guilty  if  he  resisted  J^y^^argjiment,  was  too  strong.  It  can 
hardly  be  said,  fairly,  to  be  resisting  or  opposing  an  officer  to 
argue  with  him,  unless  that  argument  becomes  violent  so  as 
to  amount  to  something  calculated  to  force  the  officer  to  de 
sist. 

But  we  will  not,  for  this  error,  disturb  the  verdict  The 
evidence  of  violence  was  conclusive,  and  the  chai^  of  the 
Judge  upon  this  point  was  immaterial    It  could  not  hate 
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misled  the  jury,  as  the  evidence  was  very  strong  of  absolute 
force.  This  offense  is  one  which  the  Courts  ought  to  be  sure 
to  punish  when  it  is,  in  fact,  committed.  The  individual 
who  is  in  possession  of  the  office  may  excuse  it,  but  the  vio* 
lated  majesty  of  the  law,  which  has  no  friends,  which  does 
not  forgive,  and  which  looks  to  general  principles  and  to 
public  policy,  demands  that  offenses  of  this  character  shall 
meet  their  proper  reward. 


John  D.  Snelling,  plaintiff  in  error,  vs.  William  M. 
Bbyce  &  Company,  defendants  in  error. 

An  attachment  was  taken  oat  in  Calhonn  county,  levied  on  property  and 
returned  to  the  Superior  Court  of  Sumter  county,  and  a  motion  was 
made  to  dismiss  the  same  on  the  ground  that  the  plaintiff  had  not  filed 
his  declaration  at  the  first  term  of  the  Court  after  suing  out  the  same, 
when  it  appeared  that  the  affidavit  and  attachment  was  dated  on  the 
24th  day  of  March,  1868,  but  the  attachment  bond  was  dated  on  the 
27th  day  of  March,  1868.  The  declaration  was  filed  at  the  October 
Term  of  the  Court,  when  it  should  have  been  filed  at  the  April  Term 
of  the  Court,  if  the  attachment  was  issued  on  the  24th  of  March,  but 
if  the  attachment  was  issued  on  the  27  th  of  March  then  it  was  properly 
returnable  to  the  October  Term  of  the  Court,  and  the  declaration  was 
filed  at  that  term.  The  counsel  for  plaintiff  stated  in  his  place,  that  if 
time  was  allowed  him,  he  could,  and  would  prove  that  the  attachment 
wa8  issued  on  the  27th  of  March,  the  date  of  the  bond,  and  asked  time 
of  the  Court  to  enable  him  to  prove  that  fact,  and  to  amend  the  attach* 
ment  in  accordance  with  the  truth  of  the  fact  as  to  the  day  the  attach* 
meut  did  issue.  The  Court  refused  to  continue  the  case  so  as  to  allow 
the  plaintiff  to  make  the  proof  in  relation  to  the  mistake  in  the  date 
of  the  attachment,  and  dismissed  the  same,  to  which  the  plaintiff  ex- 
cepted: 

Hdd,  That  as  the  law  required  the  plaintiff  to  give  bond  before  the  at- 
tachment issued,  and  the  bond  was  dated  on  the  27th  of  March,  the 
Court  should,  on  the  statement  of  plaintiff's  counsel,  have  continued 
the  case,  so  as  to  enable  him  to  have  proved  the  mistake  in  the  date  of 
the  attachment,  the  more  especially  as  it  was  not  to  be  presumed  that 
the  attachment  was  issued  brfore  the  bond  was  given. 

Continuance.    Mistake.    Before  Judge  Clark.    Sumter 
Superior  Court.    October  Term,  1870. 
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Snelling  sued  out  an  attachment  agaiDst  William  Brycei 
Company.  The  affidavit  is  dated  the  24th  of  March,  1363, 
the  bond  is  dated  the  27th,  and  the  attachment  the  21lli  "\ 
said  month.  The  attacliment  was  returnable  to  the  next  tmi 
of  the  Court,  and  the  return  day  for  the  April  Term  wssMt 
out  on  the  24th,  but  was  out  before  the  27th  of  ManA.  No 
declaration  was  filed  till  the  October  Term,  1868.  At  (V> 
tober  Term,  1870,  defendant's  counsel  moved  to  dismiss  tin 
attaobmeot  because  no  declaration  was  filed  at  April  Term, 
1868. 

Plaintiff's  counsel  stated  that  Octol)er  Term  was  the  Er<t 
term  after  suing  out  the  attachment  according  to  the  Itv; 
that  the  attachment  was  drawn  up  in  blank  by  W.  A.  Han- 
kins,  in  Americus;  that  the  date  of  the  affidavit  and  itlacli- 
ment  was  the  24th  of  March.  1868,  in  the  band-writing  t( 
Bawkina,  and  that  the  bond  was  filled  up  by  Hawkins,  ex- 
cept the  security's  name,  and  its  date  and  approval,  and  wi 
attachment  was  issued  by  a  Notary  Public  of  Calhoun  o^un- 
ty,  and  he  approved  the  bond  and  dated  it  the  27th  of  Martii, 
1868 ;  and  asked  to  prove  that  the  affidavit  was  iiiul«,  At 
bond  was  given  and  the  attachment  was  issued  as  lite  as  Ibe 
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Wabner,  J. 

The  Court  below  erred  in  not  allowing  a  continuance  of 
the  case  for  the  purpose  of  its  being  shown  that  there  was  a 
mistake  in  the  date  of  the  attachment^  and  in  dismissing  the 
same,  on  the  statement  of  facts,  disclosed  by  the  record. 

Let  the  judgment  of  the  Court  below  be  reversed. 


A.  W.  Green,  plaintiff  in  error,  vs.  The  Southern  Ex- 
press Company,  defendant  in  error. 

When  an  action  of  trespass  for  false  imprisonment  was  instituted  by  the 
plaintiff  against  McCray  and  Mitchell  and  the  Southern  Express  Com- 
pany,  in  the  county  of  Sumter,  where  two  of  the  defendants  resided, 
and  the  defendants  appeared  by  their  counsel  and  filed  their  joint  plea 
to  the  merits  of  the  action,  without  excepting  to  the  jurisdiction  of  the 
Court: 

Ileldj  Thai  it  was  too  late  for  the  Southern  Express  Company,  one  of 
the  defendants,  to  object  to  the  jurisdiction  of  the  Court  on  the  appeal 
trial  of  the  cause,  although  the  verdict  of  the  jury  on  the  first  trial  was 
against  that  defendant  alone,  and  it  was  the  only  party  entering  the 
appeal.  The  Southern  Express  Company,  as  a  corporation,  is  liable 
for  the  acts  of  its  officers  and  agents,  when  acting  in  the  sphere  of 
their  appropriate  duties,  and  an  agent  of  said  company  who  arrested 
the  plaintiff,  who  was  suspected  with  having  stolen  money  from  the 
company,  for  the  purpose  of  recovering  the  money  so  stolen  for  the 
benefit  of  the  company,  was  acting  within  the  sphere  of  his  appropriate 
duty  as  the  agent  of  said  company,  and  the  arrest  of  the  plaintiff  by 
such  agent  under  the  circumstances  set  forth  in  the  record,  was  not 
such  a  willful  trespass  on  the  part  of  the  agent  as  will  exonerate  the 
company  from  liability  for  the  conduct  of  their  agent  in  making  the  ar- 
rest ;  the  more  especially  as  the  company,  after  the  arrest  and  discharge 
of  the  plaintiff,  recognized  the  authority  of  their  agent  to  make  the 
arrest,  by  endeavoring  to  procure  a  release  from  the  plaintiff  for  the 
damages  sustained  by  him  in  consequence  of  such  arrest  and  imprison- 
ment Whether  the  release  in  the  record  mentioned  was  a  valid  re- 
lease, or  was  procured  by  frand,  was  a  qaestion  of  fact,  to  be  determined 
by  the  jniy  under  the  evidence  submitted  on  the  triaL  There  was  no 
error  in  the  Court  below  in  granting  the  new  trial,  on  the  ground  that 
the  verdict  (for  $10,000  00)  was  grossly  excessive,  under  the  evidence 
as  disclosed  by  the  record ;  the  jniy  were  not  anthorized  to  find  a  ver- 
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diet  for  vindictive  damages,  and  it  was  the  duty  of  the  Court  to  bsfe 
set  it  aside,  as  it  was  contrary  to  the  principles  of  jnstioe  and  equity. 
Whilst  it  is  the  duty  of  the  Court  to  hold  the  defendant  to  a  atrici  per- 
formance of  the  obligation  and  liabilities  imposed  by  law,  itis  tlsothe 
duty  of  the  Court  to  protect  the  company  from  bdng  wrongfully  pbs* 
dered  under  the  form  and  color  of  law ;  and  wherever  it  is  appaKotto 
this  Court  that  juries,  either  from  passion  or  prejudice  agunet  iIlco^ 
porate  companies,  have  rendered  verdicts  which  are  grossly  ezcesnre, 
it  will  not  hesitate  to  set  them  aside  and  grant  a  new  trial.  The  legil 
and  equitable  rights  of  incorporate  companies  are  to  be  measured  b; 
the  same  standard  in  the  rendition  of  the  verdicts  of  juries  as  those  of 
natural  persons. 

(MoCat,  J.,  having  been  of  counsel  below,  did  not  preside  in  tkii 
case). 

Corporations.  Trespass.  New  Trial,  Before  Judge  Has- 
BELL.    Sumter  Superior  Court Term,  1870. 

In  1867,  Arnold  W.  Green  brought  case  in  the  GaoDty* 
Court  of  said  county,  in  which  he  averred  that  Stephen  E 
Mitchell  and  Edmond  B.  McCray,  of  said  county,  and  The 

Southern  Express  Company  of  the  county  of did, 

on  the  30th  of  May,  in  said  county,  assault,  beat,  illtreataod 
imprison  him  in  the  jail  of  said  county  and  kept  him  there 
twenty-four  hours,  without  probable  cause  and  without  law- 
ful warrant  or  authority,  to  his  damage  1^20,000  00.  Servioe 
was  perfected  on  the  company  by  serving  its  agent  at  Affle^ 
icus,  and  by  a  second  original  sent  to  Richmond  coonty, 
in  which  the  company  is  averred  to  be  of  Bichmoiu] 
county,  Georgia.  It  was  there  served  upon  R,  B.  Balled, 
Superintendent.  The  defendants  jointly  pleaded  not  guilty, 
or  if  guilty,  they  did  it  because  of  the  probable  guilt  of  plain- 
tiff of  robbery  from  said  company*  The  jury  found  for  the 
plaintiff  against  the  Express  Company  only  for  $6,000  00 
and  costs.  The  company  appealed,  and  in  October,  18^, 
the  jury  found  another  verdict  against  the  company  for 
$5,000  00,  for  the  use  of  plaintiff's  attorneys.  A  new  trial 
was  granted:  See  Green  va.  Southern  J^Bpresa  Cba^nft 
39th  Georgia  Reports,  20. 

When  the  cause  came  on  for  trial  again,  counsel  fi>r  the 
company  moved  to  dismiss  the  same  because,  by  the  veoord, 
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it  appeared  that  said  defendant  resided  out  of  said  county, 
to-wit:  io  Bichmond  county,  Georgia,  and  because  a  verdict 
having  been  found  against  it  alone,  and  no  appeal  having 
been  taken  as  to  the  other  defendants,  it  was  now  a  sole  de- 
fendant sued  out  of  the  county  of  its  residence.  The  Court 
overruled  the  motion  and  ordered  the  trial  to  proceed.  De- 
fendant's counsel  then  pleaded  the  release  hereinafter  stated. 
The  evidence  was  as  follows:  Plaintiff,  by  interrogato- 
ries, gave  this  version  of  the  facts :  In  1867,  he  resided  in 
Houston,  Florida,  his  present  home ;  he  had  lived  in  Amer- 
icus,  Georgia,  and  had  many  friends  and  relatives  there. 
On  or  about  the  27th  of  May,  1867,  he  left  home  for  Amer- 
icas. Upon  his  arrival  there  he  was  arrested,  denied  any 
investigation,,  thrust  into  jail  and  kept  there  with  scanty 
food  and  bedding,  from  Thursday  till  the  following  Sabbath. 
The  arrest  was  by  Mitchell,  said  to  be  a  Marshal  of  Amercus, 
and  '^at  the  instance  of  the  officers  of  the  Southern  Express 
Company ,''  and  ^'at  the  special  instance  and  direction  of 

The  Southern  Express  Company,  one  Dunning  and 

Bullock,  officers  or  agents  of  said  company  being  the  most 
prominent  instigators.'^  On  the  night  of  the  12th  of  July, 
1867,  one  Kimball,  an  agent  of  the  company,  called  plaintiff 
out  from  bis  mother's  house,  and  said  ho  had  a  paper  which 
he  wished  plaintiff  to  sign,  and  asked  plaintiff  to  go  with 
him  to  Judge  White's,  some  three  hundred  yards  distant, 
and  sign  it  in  his  presence.  Plaintiff  asked  Kimball  to  read 
the  paper ;  be  read  about  a  fourth  of  it,  and  seeing  that 
plaintiff  did  not  understand  it,  proposed  that  they  should  go 
on  to  White's.  Arrived  at  White's,  Kimball  asked  White 
to  witness  plaintiff's  signature  to  a  paper  which  he,  Kimball, 
held  in  his  hand.  No  explanation  was  made.  White  took 
the  paper,  and  supposing  plaintiff  and  Kimball  understood 
the  contents,  he  read  a  portion  of  it  hurriedly,  then  turned  to 
plaintiff  and  showed  him  where  to  sign  and  plaintiff  signed 
his  name.  Plaintiff  "  had  a  vague  idea  or  notion  that  some 
of  the  company  who  were  innocent  of  any  wrong  were  liable  to 
Ruffer  for  the  wrong  acts  of  others,  and  that  the  paper  was  to 
save  them  from  annoyance  and  trouble/'  but  he  had  not  the 
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most  "  distant  idea  that  it  was  a  release  to  the  calpable  mem- 
bers of  the  company/'  or  he  would  not  have  signed  it.  White 
signed  the  paper,  remarked  that  it  needed  a  certificate  of  the 
Clerk,  and  handed  it  to  Kimball.  Kimball  handed  it  to 
plaintiff's  older  brother,  who  was  present  and  whowastke 
sheriff  of  the  county,  that  he  might  take  it  to  the  Clerk  vA 
have  the  county  seal  put  upon  it.  It  was  then  near  bed 
time.  They  left  White's  and  Kimball  left  them  at  White's 
gate.  Then  the  sheriff  told  plaintiff  that  he  ought  not  to 
have  signed  the  paper  without  understanding  its  oontents. 
They  got  a  light  and  the  sheriff  read  it  and  tried  to  ezpIuD 
its  effect,  but  not  being  able  to  make  plaintiff  fully  ande- 
stand  the  terms,  the  sheriff  handed  plaintiff  the  paper  and 
told  him  to  get  the  Clerk  to  explain  it  to  him.  He  took  it 
to  the  Clerk  and  asked  an  explanation  of  it,  and  when  he 
understood  it,  told  the  Clerk  not  to  attach  the  seal  to  it, 
that  there  had  been  an  attempt  to  deceive  and  take  advantage 
of  him ;  and  he  kept  the  paper,  went  to  Kimball,  and  told 
him  what  he  thought  of  his  conduct.  Kimball  demanded 
the  paper,  but  plaintiff  would  not  deliver  it,  and  kept  the 
same  till  he  attached  it  to  these  answers  as  evidence.  AAa 
he  signed  the  paper,  Kimball  turned  in  his  chair  and  handed 
him  85  00;  but  nothing  had  been  said  about  money,  nor  did 
he  sign  the  paper  for  money,  and  when  he  went  back  to 
Kimball  and  refused  to  give  him  the  paper,  he  tendered  back 
said  money,  and  when  Kimball  refused  to  accept  it^  be  in* 
dignantly  cast  it  Kimball's  feet  and  has  never  seen  it  since. 
The  paper  attached  to  his  answers  was  as  follows : 

•  **  State  of  Florida — Sewaknee  County  : 

Enow  all  men  by  these  presents,  that  I,  Arnold  W.  Qreen,  of  HoBstoBi 
in  the  State  and  coantj  aforesaid,  in  consideration  of  the  sam  of  fin 
dollars  to  me  in  hand  well  and  tnily  paid,  at  and  before  the  sealing &B<i  ^ 
lively  of  these  presents,  the  receipt  whereof  is  hereby  acknowledged,  haJ9 
released, acquitted  and  forever  discharged,  and  by  these  presents  do  rekssai 
acquit  and  forever  discharge  the  Southern  Express  Company  and  its  of 
ficers,  agents  and  servants,  as  such,  as  well  as  individuality  and  peisoa- 
ally,  John  H.  Mitchell  and  Edward  B.  McCrary,  of  and  from  all  actkm 
and  actions,  cause  and  causes  of  action,  damages,  duties,  liabifities  sod 
damages  of  every  kind  whatsoever,  ex  contractu  and  ex  ddieio,  and  pi^ 
ticolarly  from  all  claims  of  liability  of  damages  for  or  on  aocoosfc  of  af 
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arrest  and  detention  at  Americas,  in  Sumter  connty,  in  the  State  of 
Georgia,  on  or  about  the  80th  day  of  May,  in  the  year  that  now  is. 

In  witness  whereof,  I  have  hereanto  set  my  hand  and  seal  this  the 
twelfth  day  of  July,  in  the  year  of  our  Lord,  one  thousand  and  eight 
hundred  and  sixty-seven.  A.  W.  GREEN,     [seal.]" 

Signed,  sealed  and  delivered  in  presence  of 

John  H.  Whitk,  Judge,  etc. 

In  answer  to  interrogatories  said  sheriff  gave  substantially 
the  same  account  of  tlie  signing  of  said  paper  and  what  was 
done  with  it  as  plaintiff  bad  given  aforesaid. 

In  answer  to  interrogatories,  Kimball  testified  to  the  sign- 
ing of  said  paper,  etc.,  substantially  as  had  said  two  wit- 
nesses,  except  that  he  said  nothing  as  to  plaintiff  understand- 
ing it  or  having  it  read,  except  that  he  offered  him  five  dol- 
lars as  compensation  for  his  injury,  plaintiff  agreed  to  accept 
it,  signed  the  paper  for  that  purpose,  and  delivered  it  and  ac- 
cepted the  money.  He  admitted  that  after  being  advised  by 
the  Clerk,  plaintiff  refused  to  give  up  the  paper  which  the 
sheriff  (who  had  received  it  from  Kimball  to  have  it  recorded) 
had  handed  to  him,  and  offered  back  the  $6  00,  but  Kim- 
ball would  not  accept  it  He  said  he  was  in  all  this  matter 
acting  for  the  Express  Company.  He  stated  that  plaintiff 
told  him  he  never  wished  to  sue  the  company,  but  had  been 
"  forced  to  do  so  by  outsiders,"  that  "  he  did  not  blame  the 
company  at  all  for  suspecting  him,  that  he  happened  to  go 
away  the  very  night  of  the  robbery,  and  enemies  of  his  in 
town  had  made  the  impression  on  the  agent  of  the  company 
that  he  was  the  guilty  party,'' 

Hugh  Duhfrey  testified  that  said  company  had  $354  40 
stolen  from  it  at  Houston,  Florida,  on  the  night  of  the  27th 
of  May,  1867,  and  Murphy  was  requested  to  look  after  the 
thief.  He  learned  from  a  citizen  of  Houston,  on  the  29th 
of  May,  1867,  that  plaintiff  had  borrowed  $50  00  at  night 
on  the  27th,  saying  he  would  be  ruined  if  he  did  not  get  the 
850  00  then ;  that  plaintiff  left  on  the  train  ntet  morning, 
(the  28th)  saying  he  would  be  back  in  twenty-four  hours, 
and  that  plaintiff  bought  a  ticket  to  Monticello,  Florida. 
He  got  a  description  of  plaintiff,  and  on  the  30th  started  in 
pursuit  of  him.    At  Monticello^  plaintiff  had  not  registered 

Vol..  zu— 3i.  • 
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his  namey  bat  the  landlord  said  sach  a  man  had  been  at  hk 
hotelj  looked  like  a  bad  man^  and  qaarreled  with  his  bar* 
keeper  about  a  drink^  and  had  left  for  Thomasville.  At 
Thomasville  plaintiff  did  not  register  his  name,  the  hotel 
keeper  there  said  his  conduct  was  strange  and  unaooonntable, 
that  he  did  not  sleep  at  the  hotel,  but  staid  out  all  nightasd 
gave  no  excuse  for  it,  except  that  he  could  not  get  to  the  ho- 
tel when  he  desired  to  do  so,  that  he  paid  his  bill,  leflanold 
coat  and  wore  off  a  new  duster  which  he  had  bought,  and 
proceeded  to  Albany.    The  hotel-keeper  of  Albany  said  sach 
a  man  had  been  there,  and  engaged  to  work  with  him  as  i 
servant  until  he  could  make  sufficient  to  take  him  to  Texas^ 
where  he  said  his  mother  lived  and  kept  a  hotel ;  that  be 
left  for  Americus,  saying  he  would  be  back  on  Saturday,  af- 
ter seeing  his  relatives  there.     He  then  had  on  a  new  saitof 
clothes,  and  left  his  trunk  at  the  hotel.     The  Express  agent 
at  Albany  also  told  Dumfrey  that  such  a  man  had  been  to 
him  saying  he  wished  employment,  and  asked  if  they  kqpt 
much  money  in  the  Express  office.  Dumfrey  went  to  Ajneri- 
cus  on  the  31st  of  May,  (Sunday,)  and  found  plaintiff  is 
jail,  told  him  the  facts  which  led  to  suspecting  him,  and  of 
what  he  had  heard  in  his  pursuit  aforesaid,  except  thai  he 
did  not  let  him  know  that  he  knew  of  his  borrowing  the 
$50  00,  told  him  what  money  he  had  spent  en  rotife,  at  which 
he  seemed  surprised.     Plaintiff  then  '^  confessed  that  his  con- 
duct was  bad  and  suspicious,  but  he  asserted  hb  innocence, 
said  his  arrest  was  justifiable,  but  he  was  not  guilty."    Next 
morning  because  of  his  protesting  his  innocence,  appealing 
for  kindness  on  behalf  of  his  mother  and  brothers  and  as- 
ters, Dumfrey  had  him  turned  out  of  jail,  still  supposing 
him  guilty.     Another  fact  which  confirmed  the  suspidoo  wis 
that  Bullock  and  said  sheriff.  Green,  were  on  the  train  with 
plaintiff,  in  charge  of  certain  negroes  charged  with  robbexr, 
and  yet  plaintiff  had  no  intercourse  with  his  brother.    The 
money  was  never  recovered. 

What  the  Court  charged,  etc.,  only  appears  by  the  motion  for 
a  new  trial.  The  jury  found  for  the  plaintiff  for  $10^000  00 
and  costs  of  suit. 
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Defendant's  counsel  moved  for  a  new  trial  upon  the 
grounds : 

1st  That  the  C!ourt  erred  in  not  dismissing  said  cause  upon 
the  said  motion  therefor. 

2d.  Because  said  verdict  is  contrary  to  law,  in  that  it  is 
against  said  company  only,  and  not  jointly  with  the  others ; 
it  is  strongly  and  decidedly  against  the  weight  of  the  evi- 
dence, and  excessive  under  the  evidence. 

3d.  Because  the  Court  erred  in  charging  section  2177  of 
Irwin's  new  Code,  to-wit :  ^'  The  principal  is  not  liable  for 
the  willful  trespass  of  his  agent,  unless  done  by  his  command, 
or  assented  to  by  him,"  as  a  principle  applicable  to  and  settling 
the  liability  of  the  Southern  Express  Company  in  this  case. 
The  Court  should  have  charged  the  first  clause  of  section 
1679  of  same  Code,  to-wit :  "  Every  corporation  acts  through 
its  officers,  and  is  responsible  for  the  acts  of  such  officers  in 
the  sphere  of  their  appropriate  duties,"  which  was  read  and 
relied  on  by  counsel  for  the  Southern  Express  Company  as 
the  rule  or  principle  controlling  or  settling  the  liability  of 
the  Southern  Express  Company  in  this  case,  or  cases  of  like 
character. 

4th.  The  Court  erred  in  refusing  to  charge,  without  quali- 
fication, as  requested,  in  writing,  by  counsel  for  the  Southern 
Express  Company,  that  to  charge  the  Southern  Express  Com- 
pany with  the  acts  of  any  of  its  officers  it  must  appear  that 
the  acts  complained  of  were  within  the  appropriate  duties  of 
such  officers  or  agents.  The  Court  so  charged,  but  qualified 
it  by  saying  that  this  was  true,  unless  the  officers  or  agents 
were  commanded  so  to  do  by  the  company,  or  had  afler- 
M'ards  assented  thereto. 

5th.  Because  the  Court  erred  in  refusing  to  charge  with- 
out qualification,  as  requested,  in  writing,  by  defendant's 
counsel :  "  That  if  the  acts  complained  of  are  not  within  the 
corporate  powers  of  the  Southern  Express  Company,  the 
company  cannot  be  held  liable  tor  such  acts."  The  Court  so 
charged^  but  qualified  by  saying  that  this  was  true  unless  the 
acts  were  commanded  by  the  company,  or  assented  to  by  it. 

6th.  Because  the  Court  erred  in  refusing  to  charge  with- 
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out  qualification,  as  requested  by  defendant's  oounsd  in  wri- 
ting :  '^  That  if  the  acts  complained  of  are  beyond  the  poweO) 
duties  or  rights  for  which  said  company  was  created,  or  widi 
which  it  is  invested  by  law,  no  act  of  ratification  of,  sasent 
to,  or  acquiescence  by  the  officers  of  said  company  can  bind 
the  company  so  as  to  authorize  the  jury  to  find  for  tbe 
plaintiff/'  The  Court  charged,  that  this  was  true,  noless 
the  company  commanded  the  acts  to  be  done,  or  asseoted  to 
them. 

7th.  Because  the  Court  erred  in  refusing  to  charge,  as  re- 
quested, in  writing,  by  the  counsel  for  the  Southern  Express 
Company :  "  That  to  arrest  one  for  any  violation  of  law,  or 
rights  of  the  Southern  Express  Company,  or  any  of  its 
agents,  officers  or  employees,  is  not  one  of  the  pow^s,  dattes 
or  rights  of  the  Southern  Express  Company,  under  the  law, 
and  the  Southern  Express  Company  cannot  be  held  liaUe 
for  any  such  act,  however  wrongful  or  tortious,  and  that,  too^ 
whether  it  was  authorized  by  the  officers  of  said  company  or 
not.  Nor  could  any  acquiescence  in  such  arrest,  ratification 
or  assent  thereto,  by  any  or  all  the  officers,  bind  theoompaDy 
for  such  arrest  or  imprisonment,  so  as  to  authorize  or  jastify 
the  jury  in  finding  anything  for  the  plaintiff,  but  tfaey  most 
find  for  the  defendant  in  such  case.'' 

8th.  Because  the  Court  erred  in  not  charging,  withoat 
qualification,  as  requested  by  counsel  for  the  Southern  Ex- 
press Company :  ^'  That  a  settlement,  or  an  attempt  to  settle, 
the  claims  or  demands  of  the  plaintiff  by  the  defendant,  is 
not  a  ratification  of,  assent  to,  or  acquiescence  in,  the  acts  or 
charges  alleged  against  that  defendant  A  party  has  a  right 
to  buy  his  peace.''  The  Court  so  charged,  but  qualified  by 
saying,  that  "  if  this  evidence  had  been  objected  to  he  woaU 
have  ruled  it  out,  but  as  it  had  gone  to  the  juty,  they  might 
take  into  their  consideration,  whether  it  was  not  an  evi- 
dence of  ratification  or  assent  to  the  acts  complained  of  by 
the  company.  It  was  for  the  jury  to  consider  and  give  it 
what  effect  they  thought  proper  on  this  subject." 

9tli.  Because  the  jury  erred  in  finding  contrary  to  thecharge 
of  the  Court  in  this :  '^  That  if  the  plaintiff,  knowing  what 
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he  (lidy  released  the  Southern  Express  Company  from  the  act 
of  arreet  and  imprisonmeuty  and  all  damages  sustained  there- 
by, and  all  cause  of  action  on  account  thereof,  they  cannot 
find  for  the  plaintiiT,  but  must  find  for  the  defendant/' 

10th.  Because  the  Court  erred  in  qualifying  the  foregoing 
bj  saying:  ''  That  if  the  defendant  signed  the  release  put  in 
evidence,  with  a  full  knowledge  of  what  he  was  doing,  and 
of  his  rights  against  the  Southern  Express  Company,  and 
the  same  was  not  obtained  from  him  by  the  Southern  Express 
Company  fraudulently,  and  he  was  not  overreached  in  the 
getting  said  release,  then  they  must  find  for  the  defendant." 

11th.  Because  the  verdict  of  the  jury  was  contrary  to  the 
charge  of  the  Court  in  this :  "  That  if  the  defendants  had 
reasonable  or  probable  cause  for  the  arrest  and  imprisonment 
of  plaintiff,  that  is  if  the  facts,  on  which  the  defendants  acted, 
were  sufficient  to  raise  a  reasonable  or  probable  belief  that 
the  plaintiff  was  guilty  of  the  charge  for  which  he  was  ar- 
rested and  imprisoned,  then  they  can  only  find  nominal  dam- 
ages for  the  plaintiff,  say  some  small  sum  that  will  carry  costs 
against  the  defendants." 

12th.  Because  the  verdict  of  the  jury  is  contrary  to  the 
charge  of  the  Court  in  this :  "  That  the  plaintiff  was  not  en- 
titled to  more  than  nominal  damages,  unless  the  circum- 
staDces  were  such  as  to  satisfy  a  reasonable  man  that  the  de- 
fendants, in  th^  arrest  and  imprisonment,  had  no  ground  for 
their  proceeding,  but  a  desire  to  injure  the  accused." 

The  Court  granted  a  new  trial  upon  each  and  every  of  said 
grounds,  and  of  this  complaint  is  made  here. 

(This  cause  was  argued  here  on  the  21st  of  January.  On 
the  following  Tuesday,  when  the  Court  was  about  to  deliver 
opinions,  counsel  for  the  Express  Company  stated  that  the 
cause  had  been  settled  since  the  argument,  that  he  was 
authorized  to  withdraw  the  record,  and  he  wished  to  do  so 
to  prevent  the  announcement  of  the  opinion.  The  Court 
Baid,  the  application  was  too  late,  and  delivered  its  judg- 
ment in  the  case.) 

B.  H,  Clabk,  C.  T.  Ooobe,  W.  A.  Hawkins,  for  plain- 
tiff in  error. 
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Lyon,  dbGrafpenretd  &  Irvin,  J.  P.  Cabr,  for  defend- 
ant, cited,  as  to  jurisdiction,  Code,  sec.  3333.  Appeal  does 
not  affect  it:  sees.  3562-3-4 ;  21st  Ga.  B.,  359;  17th,  MD; 
18th,  409;  3l8t,  67.  As  to  the  charge:  Code,  sec  2171; 
Solomons  vs.  Central  B.  B.,  40th  Ga.  B.  The  release  cannot 
be  used  as  evidence  of  liability:  1  Gr.  Ev.,  197;  13th  Eng. 
L.  &  K  B.,  140,  145;  2d  Car  &  Keen,  1012;  13th  Gt., 
406.  The  verdict  is  excessive:  Code,  sees.  2932, 2944,  2941. 
When  company  is  bound  by  acts  of  ageiits:  2  Mich.  R.,  519; 
2  Hill  on  Torts,  323,  423;  18th  Miss.  B.,  367;  15  BarB., 
574 ;  6  Bailway  Cases,  567 ;  2  E.  L.  &  Eq.,  406 ;  14th  Pick, 
561 ;  2  Comstock,  479 ;  3  Watts  &  S.,  103, 106. 

Warner,  J. 

In  reviewing  the  facts  and  points  made  on  the  trial  of  this 
case,  as  disclosed  by  the  record,  there  was  no  error  in  the 
judgment  of  the  Court  below  in  granting  the  new  trial  on 
the  ground  that  the  verdict  of  the  jury  was  grossly  ezcessire. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


C.  S.  Darley,  plaintiff  in  error,  va.  George  W.  Thomas, 

defendant  in  error. 

Where  a  rule  nisi  was  served  at  the  April  Term,  calling  apon  tlie  sheriff 
to  pay  over  money  to  plaintiff  in  fi,  fa.,  and  no  answer  was  filed  it 
that  term ;  and  at  the  October  Term  following,  the  sheriff  agreedt  in 
writing,  upon  the  proceeding  for  attachment,  if  he  did  not  pay  tbt 
week,  it  should  be  had  as  prayed  for,  and  the  Court  passed  to  the  Ai* 
joumed  Term,  and  the  sheriff  neither  answered  nor  payed  OTer  the 
money,  bat  moved  a  continnance  on  the  ground  of  absent  oooasel,  \i 
appearing  he  had  other  counsel  who  had  represented  him  in  the  pro- 
ceeding, and  the  absent  counsel  never  appeared  or  waa  known  before 
in  the  case,  and  the  Court  overruled  the  motion  and  granted  the  isle 
absolute : 

Jldd,  That  the  Judge  was  right. 

Rule  against  Sheriff.    Contempt.    Before  Judge  Glabe. 
Sumter  Superior  Court    October  Adjourned  Term,  WO. 
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In  April,  1870,  a  rule  nisi  waa  granted  against  Darley, 
sheriff,  requiring  him  to  show  cause  why  he  should  not  pay 
over  to  plaintiff's  attorney  the  amount  due  on  a  judgment  in 
&vor  of  Greorge  W.  Thomas,  against  S.  S.  Boone,  principal, 
and  W.  A  Hawkins,  endorser,  which  was  for  $1,500  00, 
besides  interest.  He  had  collected  $1,000  00  before  April, 
1870,  and  a  written  demand  of  it  had  been  served  on  him.  The 
sheriff  filed  no  answer.  At  October  Term  he  paid  part  of 
the  money  to  plaintiff's  attorney,  and  gave  his  written  con- 
sent that  the  rule  should  be  made  absolute  if  he  did  not  pay 
before  the  Adjourned  Term.  At  April  and  October  Terms, 
and  at  the  Adjourned  Term,  the  sheriff  was  represented  by 
Mr.  Ansley,  as  his  attorney.  At  this  Adjourned  Term,  after 
trying  to  postpone  the  matter  further,  the  sheriff  moved  to 
put  it  off  a  day  or  two,  because  of  the  absence  of  his  attorney, 
W.  A.  Hawkins.  This  was  the  first  notice  of  Hawkins  be- 
ing his  attorney.  The  Court  refused  to  postpone  the  cause, 
or^l^red  the  sheriff  to  pay  over  the  balance  due  on  the  Ji,  fa., 
plus  twenty  per  cent,  on  the  unpaid  part  of  what  he  had  col- 
lected when  said  demand  was  made,  and  fined  him  $200  00 
for  contempt  of  Court. 

This  refusal  to  postpone  and  the  granting  of  said  order, 
are  assigned  as  error.  (The  facts  aforesaid  are  taken  from 
the  recitals  in  the  order  and  the  Judge's  certificate). 

W.  A.  Hawkins,  J.  A.  Anbley,  by  R.  F.  Lyon,  for 
plaintiff  in  error. 

Hawkins  &  Guerry,  Lanier  &  Anderson,  for  de- 
fendant, asked  for  damages  for  delay. 

LOCHRANE,  C.  J. 

In  this  case  it  appears  that  a  rule  nisi  was  served  upon 
Darley,  the  Sheriff  of  Sumter  county,  calling  upon  him  to 
pay  over  money  on  a/,  fa.  He  acknowledged  service  of  the 
rule,  April  13th,  1870.  In  October,  1870,  the  Judge  passed 
the  usual  order  of  attachment,  granting  five  days  to  pay  over 
the  money,  and  in  default  he  was  to  be  imprisoned.    Upon 
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this  paper  we  find  the  written  agreement  of  the  sheriff  to  paj 
over  the  money  during  the  week,  and,  apon  failure,  he  ood- 
sents  that  the  Judge  may  hear  and  act  upon  the  matter  im- 
mediately thereafter,  and  render  the  judgment  prayed  for. 

The  bill  of  exceptions  alleges  that  on  the  final  hearing  of 
the  rule  the  sheriff  moved  for  a  continuance,  upon  thegroQDd 
of  the  absence  of  W.  A.  Hawkins,  his  attorney,  and  who  ms 
also  endorsee  on  the  no^e  collected.  He  places  the  gronnd 
of  continuance  upon  the  fact  that  Colonel  Hawkins  had  leave 
of  absence  and  would  be  back  to-morrow  or  next  day. 

At  this  stage  of  the  hearing  it  appeared  that  the  sheriff 
had  not  filed  his  answer,  and  the  Judge  held  that  he  did  not 
need  counsel,  as  he  had  filed  no  answer,  and  proceeded  to 
make  the  rule  absolute.  This  judgment  of  the  Court  is  as- 
signed as  error.  We  do  not  see  how  the  Judge  could  have 
acted  differently.  The  facts  of  the  case  exhibited,  upon  the 
part  of  the  sheriff,  a  total  disregard  of  the  order  of  the  Coart 
The  rule  nisi  was  served  at  the  April  Term ;  he  made  no  an- 
swer to  the  rule,  but  six  months  elapsed,  and  at  the  Octiflkr 
Term  he  still  stood  without  compliance.  Even  that  term 
passed  without  any  definite  action,  and  at  the  Adjonmed 
Term  he  moved  to  continue  the  hearing,  without  either  an- 
swer or  explanation,  and  with  his  written  agreement  io  the 
premises. 

The  Judge's  certificate  exhibits  clearly  that  the  motion  to 
continue  was  a  subterfuge.  He  had  counsel — ^Mr.  Ausley— 
who  had  represented  him  all  the  way  through,  and  only  in 
the  last  hour  did  he  present  the  fact  of  Colonel  Hawkins  be- 
ing of  counsel. 

We  think  the  Court  acted  with  great  leniency  in  the  niat- 
ter,  and  that  his  judgment  should  be  affirmed. 
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6.  H.  MircHEUiy  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  WherOi  upon  an  indictment  for  assault  with  intent  to  marder,  the  pris- 
oner moyed  for  a  continuance  on  the  ground  of  public  excitement  and 
set  out  in  his  motion  that  prejudice  existed  against  him  by  reason  of  the 
prosecutor  being  the  editor  of  a  newspaper,  and  keeping  the  case  be* 
fore  the  public : 

Held,  That  this  showing  was  insufficient  to  take  the  case  out  of  the  gen- 
eral rules  laid  down  by  this  Court  governing  applications  for  continu- 
ance on  the  ground  of  prejudice  and  ezcitementi  and  that  the  statutory 
questions  prescribed  for  jurors  protect  prisoners  from  prejudice  influ- 
encing their  judgments  upon  the  law  and  facts  of  the  case  entrusted  to 
their  consideration ;  and  this  Court  will  not  control  the  discretion  of 
Courts  below  refusing  continuances  on  this  ground. 

2.  When  the  Judge  asked  the  counsel  for  the  prisoner  if  they  would  cod- 
sent  to  the  jury  dispersing  during  the  progress  of  the  trial,  which  was 
given  twice  and  the  jury  dispersed,  and  the  third  time  it  was  asked, 
prisoner,  by  his  counsel,  objected,  and  the  jury  was  held  together,  and 
there  is  no  averment  of  any  improper  act  or  interference  with  the 
jury : 

Heidi  That  there  is  no  error  in  law  committed  eDtitling  the  party  to  a 
new  trial.  But  such  inquiry  by  the  Court  is  improper ;  juries,  after 
being  charged  with  the  consideration  of  the  ease,  ought  not  to  disperse 
and  intermingle  with  the  crowd ;  such  opportunity  endangers  the  purity 
of  verdicts,  and  when  allowed  ought  not  to  be  done  by  the  request  of 
the  prisoner's  consent  in  the  presence  of  the  jury,  thus  putting  his  as- 
sent on  the  principle  of  moral  duress,  where  his  refusal  might  prejudice 
the  jury  against  him. 

3.  When  a  newspaper  publication  was  presented  as  the  justification  of 
an  assault  and  battery,  and  the  Judge  refused,  by  his  charge,  to  give 
such  publication  the  effect  of  opprobrious  words  spoken  in  the  pres- 
ence of  the  party,  or  of  holding  the  saying,  ^*  I  pat  the  publication  in 
the  paper  as  a  man,  and  am  responsible  for  it,"  as  in  effect  within  the 
provision  of  the  Code : 

Hddf  That  the  Judge  was  correct  in  his  view  of  the  law,  and  that  the 
statute  only  embraces  such  cases  where  th^  opprobrious  words  are  ot- 
tered in  the  presence  of  the  party  which,  in  their  nature,  are  supposed 
to  arouse  the  passions,  and  justify,  under  certain  circumstances  to  be 
adjudged  by  the  jury,  instant  and  appropriate  resentment,  not  dispro- 
portion ed  to  the  provocation. 

4.  Where  a  party,  meeting  another,  is  himself  t^ft  <m^il<|nt.  demanding 
explanations  and  apologies,  or  using  offensive  language  calculated  to 
provoke  a  difficulty,  and  the  party  thus  assailed  stepped  back,  putting 
his  hand  in  his  pocket,  and  the  Judge  charged  the  jury,  *Hhat  M. 
would  have  been  justified  only  when  H.  endeavored  to  draw  a  weapon^ 
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or  make  pretence  of  drawing  one  oat,  if  he  straek  before  any  effiirt  or 
show  of  drawing  a  weapon  had  taken  place,  and  stmck  becaoae  he  put 
his  hand  in  his  pocket,  he  is  guilty  of  assault  and  battery :" 

ffdd,  That  such  charge  was  a  correct  presentation  of  the  law ;  and  tbt 
where  a  man  goes  to  another  to  assail  him  or  demand  explanations  or 
apologies,  or,  in  anger,  using  offensive  words,  and  the  party  so  asauled, 
without  proof  of  some  previous  threats,  steps  away,  putting  hU  hiod 
in  his  pocket,  it  is  an  unauthorized  presumption  of  law  and  hct  t&&t 
he  has  a  concealed  weapon,  which  he  is  about  to  draw  or  use,  aad 
that  men  must  act  on  something  more  substantial  in  appearaace  tiiiB 
this ;  there  must  be  some  definite  act,  some  apparent  preparatbo  to 
draw,  and  that  he  has,  in  fact,  a  weapon  to  justify  or  paliate  the  com- 
mission of  violence  in  the  premises,  and  the  pretence  of  reason&ble 
fears  or  right  of  self-defense  from  acts  like  this,  is  an  unwarranted 
pretext,  the  allowance  of  which,  by  Courts,  would  be  to  trifle  with  bo- 
man  life. 

5.  The  facts  in  this  case  sustained  the  verdict. 

CrimiDal  Law.  Opprobrious  Words.  Before  Judge  Clark. 
Sumter  Superior  Court.    October  Adjourned  Term,  1870. 

The  indictment  charged  Mitchell  with  assaulting  Charles 
W.  Hancock,  on  the  25th  of  October,  1870,  with  a  stick, 
unlawfully  beating  him  therewith,  with  intent  to  marder 
him.  On  the  17th  of  November,  1870,  Mitchell  moved  to 
continue  the  cause  because  of  the  public  excitement  against 
him,  which  had  been  kept  up  by  the  fact  that  he  was  Chief 
Marshal  of  Americus,  and  a  heated  contest  for  city  offioos 
was  on  the  25th  of  October,  1870,  and  ever  since,  going  (», 
Hancock  being  an  editor  of  a  paper  in  said  city,  and  had 
kept  this  matter  before  the  public.  The  motion  was  o?er- 
ruled. 

Hancock  testified  that  on  the  25th  of  October,  1870,  as  be 
was  going  to  his  office,  upon  the  side-walk,  he  was  stopped  by 
Mitchell  and  asked  why  he  had  called  Mitchell  a  dishonest 
man.  Hancock  said  he  had  not  done  so.  Mitchell  replied 
that  he  had,  and  asked  him  what  he  meant  by  the  article  in 
his  paper  of  that  day.  Hancock  replied  that  there  was  noth- 
ing in  the  article  reflecting  upon  him  as  a  man  or  officer; 
that  the  article  was  intended  for  the  public  good,  and  was  gen- 
eral in  its  application.  Mitchell  said  "You  meantthatlama 
dishonest  man."  Hancock  replied,  "I  meant  no sadi  thii%." 
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Mitchell,  raisiDg  his  finger  to  Hancock's  face,  said,  '^The  next 
time  70U  pat  my  name  in  yoar  paper,  by  God!  I  will  kill 
you."  Hanoook  made  no  reply,  bat  started  off.  As  he  turned 
round,  Mitchell  strnok  him  heavily  with  a  laige  stick  on  the 
top  of  his  head,  and  followed  it  with  other  blows  in  quick 
succession.  Hancock  fell ;  Mitchell  continued  beating  him, 
when  some  one  stopped  him,  and  Hancock  left  and  had  his 
wounds  dressed.  Hancock  had  a  walking  cane  in  his  hand. 
He  denied  saying  to  Mitchell  that  he  was,  as  a  man,  respon- 
sible for  the  article.     Here  the  State  rested  the  case. 

A  man  who  witnessed  the  rencontre,  testified  that  Han- 
cock asked  Mitchell  if  his  name  were  in  the  paper,  and  he 
said  no,  but  that  he  was  referred  to,  because  none  but  he,  in 
the  city,  had  a  son  in  a  bar-room ;  that  Hancock  said  he  put 
the  article  in  as  a  man,  when  Mitchell  replied  that  if  he  did 
the  like  again,  meddling  with  his  affairs,  he  would  kill  him, 
and  shook  his  finger  in  Hancock's  face.  At  this  juncture, 
Hancock  stepped  back  (one  foot  behind  the  other)  and  ran 
his  hand  into  his  pocket,  and  Mitohell-  grabbed  Hancock's 
right  hand  with  his  left,  took  his  stick  from  his  arm  with 
his  right  hand  and  struck  Hancock.  Hancock  threw  up  his 
led  hand,  Mitchell  caught  his  collar  with  his  left  hand  and 
struck  him  several  blows,  when  Hancock,  backing,  fell  over 
a  pile  of  lumber.  Mitchell  retained  his  hold,  and  struck 
him  two  blows  while  he  was  down,  Hancock  crying  for  mercy. 
Mitchell's  stick  was  caught  and  he  was  pulled  away  by  some 
one  while  he  was  beating  Hancock.  Hancock  drew  no  weapon, 
and  did  not  offer  to  fight. 

Two  other  witnesses  gave  substantially  the  same  account 
of  the  rencontre,  stating  that  Mitchell  had  just  read  the  last 
article  and  had  gone  out  on  the  street  and  had  the  crooked- 
headed  stick  which  he  usually  carried,  and  with  that  struck 
the  blows.  The  articles  published  were  as  follows :  '^  Two 
voung  chaps  in  town,  clerks  in  rival  whisky  shops,  got  into 
a  difficulty  yesterday  and  one  was  dangerously  cut  with  a 
knife,  on  the  back  of  the  hand  and  neck,  by  the  other.  Pa- 
rents should  not  degrade  their  sons  by  forcing  them  into  such 
a  business,  and  it  is  on  them,  and  not  on  the  boys  that  this 
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difficulty  should  be  placed.  No  father,  who  desires  bb  soo 
to  become  a  respectable  and  honest  man,  will  allow  him  to 
vbit  a  grog-shop,  much  less  force  him  to  clerk  in  one  agaisst 
his  own  wishes.  There  are  honorable  employments  enoagk 
in  the  land  for  all  to  make  a  good  living,  and  which  will  not 
injure  the  character,  though  they  may  harden  the  hands,  tbat 
men  of  judgment  and  prudence  would  prefer  their  sons  to 
work  at" 

That  of  the  25th  was  as  follows :  *^  Not  to  be  intimidt- 
ted  in  giving  publicity  to  events  that  transpire  in  the  Ajy 
we  do  so  with  no  intention  to  cause  any  one  mortificatioD  or 
to  injure  their  busine&s,  but  as  journalists,  recording  the  do- 
ings of  those  around  us.  But  the  threats  of  those  who  style 
themselves  as  bullies,  will  not  deter  us  from  noticing  uy* 
thing  calculated  to  injure  the  morals  of  the  young  men  of 
ihia  city.  We  r^ard  it  in  the  light  of  a  holy  cause  to  m 
down  and  rid  our  city  of  evil  and  crime;  and  to  do  this 
we  must  strike  at  the  root  and  work  at  it  until  we  can  g«t 
every  good  man  in  the  city  to  join  in  and  help  us.  And  as 
we  know  that  the  most  of  our  citizens  have  the  good  of 
the  young  at  heart,  we  expect  to  have  all  on  our  side  ere 
long.  Truth  is  terrible  in  some  things,  and  when  it  touches 
the  heart  of  the  guilty  it  is  more  terrible  still.  And  we  will 
even  say  that  the  father  must  not  expect  his  boy,  raised  in  i 
grogHshop,  to  fill  an  honorable  position  in  manhood.  There 
is  not  one  chance  in  a  thousand  for  him.'^ 

Other  witnesses  testified  to  the  following  fiusts :  One  Ad- 
dison kept  a  grogHshop,  and  had  his  son  asderk.  OneCbap* 
man  kept  another  close  by,  and  Mitchell's  son,  about  dIm- 
teen  years  old,  was  Chapman's  clerk  therein.  Young  Mitch- 
ell, not  noticing  that  his  knife  was  open,  playfully  threw  it 
at  Young  Addison,  and  accidentally  cut  him,  they  beiog 
friendly.  After  this  the  first  article  appeared.  Old  Addi- 
son called  on  Hancock  for  an  explanation,  and  Haocoek  said 
he  meant  Mitchell.  Addison  told  his  son  what  Hancock  had 
said;  they  told  jroung  Mitchell  and  he  told  his  lather. 

In  rebuttal,  it  was  shown  that  before  meeting  Hanooek, 
Mitchell  was  cursing  and  denouncing  him  as  a  posillanimotf 
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soouodrel  aad  scamp^  and  saying  he  had  been  abusing  him 
all  the  year,  and  that  if  Hanoook  did  not  take  back  what  he 
had  said  some  blows  might  pass,  that  he  must  take  it  back. 
They  said  one  of  said  woands  cut  Hancock's  scalp  abont  two 
inches,  though  none  of  the  wounds  were  dangerous ;  that 
Hancock  was  unarmed  at  the  time  and  offered  no  resistance 
to  Mitchell. 

Mitchell  made  his  statement  of  the  affair,  but  it  does  not 
materially  change  the  facts,  and,  under  the  statute,  is  not  evi"* 
dence  for  him. 

When  the  jury  was  empanelled  and  before  any  evidence 
was  introduced,  it  being  near  night,  the  Judge  asked  counsel. 
Id  the  hearing  of  the  jury,  if  they  would  consent  to  the  dis- 
persion of  the  jury,  without  its  being  in  charge  of  an  officer,  and 
counsel  for  both  sides  consented.  The  Judge  then  told  the 
jur)'  not 'to  converse  with  each  other  about  the  case  nor  with 
others,  nor  allow  others  to  converse  with  them  about  it,  and 
then  discharged  them  for  the  night.  This  was  all  repeated 
next  day  at  dinner  time,  while  the  case  was  in  {progress,  and  that 
evening,  after  the  argumentandchargeof  the  Court  were  ended. 
The  Court  charged  the  jury  as  to  what  was  necessary  to  con-* 
stitute  an  assault  with  intent  to  murder,  of  which  no  oom-* 
plaint  is  made.  He  gave  in  charge  the  statute  as  to  oppro- 
brious .words,  and  said  ^Hhe  law  allows  this  much  to  the 
passions  of  men,  but  the  battery  must  follow  quickly  the 
words  spoken  or  the  language  used ;  if  time  has  intervened, 
sufficient  for  the  passions  to  cool  and  for  reason  to  assert  its 
sway,  the  law  will  not  justify  a  battery,  no  matter  how  op- 
probrious the  words  or  language  used ;  the  law  will  not  allow 
or  justify  a  battery  on  Monday  for  words  spoken  or  published 
on  Saturday,  nor  for  words  spoken  or  printed  on  Wedbesdayi 
if  there  had  been  time  between  the  reading  of  them  and  the 
assault,  for  the  passions  to  cool;  nor  will  the  law  justify  a 
battery  in  any  case  lor  words  written,  printed  or  spoken, 
unless  the  words  are  opprobrious  or  insulting ;  nor  will  the 
law  justify  a  battery  for  words  spoken  or  written  at  several 
different  times  during  the  year.  If  the  beating  was  excessive 
and  beyond  the  provocation,  the  law  will  not  justify  it  even 
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when  the  words  spoken  or  written  were  opprobions  and  io* 
suiting.  If  the  beating  was  with  a  heavy  stick  and  exeo* 
sive,  beyond  the  provocationi  it  will  be  your  duty  to  find 
defendant  guilty  of  assault  and  battery.'' 

If  Mitchell,  in  a  threatening  manner,  said  to  Hanoock, 

"G— d  d nyoul  if  you  put  my  name  in  your  paper  ^n, 

ni  kill  you,"  and  Hancock  retreated  and  put  his  hand  Id 
his  pocket,  the  putting  the  hand  into  his  pocket  did  not 
justify  the  beating.  Mitchell  would  have  been  justified  ia 
striking  only  when  Hancock  endeavored  to  draw  a  weapon 
or  made  pretence  of  drawing  a  weapon ;  but  if  he  struck  be- 
fore any  effort  or  show  of  drawing  a  weapon  bad  taken  plaoe^ 
and  struck  because  he  put  his  hand  in  his  pocket,  he  is  gaiitj 
of  assault  and  battery.  If,  from  the  evidence,  MitcbeU,  st 
the  time  of  striking,  was  under  the  fear  of  a  reasonable  man 
that  Hancock  was  manifestly  intending  to  commit  apersonal 
injury  upon  him,  amounting  to  felony,  then  the  jury  must 
acquit  Mitchell.  If  Mitchell  claims  that  he  struck  in  self- 
defense,  he  must  show  really  and  in  good  faith  that  be  did 
it  in  self-defense,  to  protect  himself  from  an  effort  by  Han- 
cock to  do  him  bodily  harm,  and  he  must  have  waited  antilit 
became  necessary  to  strike  in  self-defense,  which  oould  not  be 
until  Hancock  had  undertaken  to  draw  a  weapon.  If  he  slTock 
before  this  time,  he  is  guilty  of  assault  and  battery.  The 
case  would  be  a^ravated  if  Mitchell,  by  insulting  language 
and  threatening  words,  provoked  Hancock  to  some  show  of 
resistance,  and  immediately  beat  him  with  a  stick.  If  MitcbeO 
said  he  could  stand  it  no  longer  and  took  his  stand  in  the 
street,  with  a  view  of  assaulting  Hancock,  and  did  assaolt 
and  beat  him,  all  claims  of  self-defense  should  be  scrutinized 
with  gfeat  caution  and  care,  and  the  jury  should  be  wdl  sat- 
isfied that  he  did  strike  in  self-defense  before  they  allow  that 
plea.''  He  was  requested  to  charge  that  saying  *'  I  pot  the 
publication  in  the  paper  as  a  man,  and  am  responsible  for 
it,''  amounts  to  the  same  thing  as  though  the  words  had  been 
then  repeated,  but  he  refused  so  to  charge. 

Mitchell  was  found  guilty  of  assault  and  batt^.  Ftf 
counsel  moved  for  a  new  trial  upon  the  grounds  tiiat  the 
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Court  erred  in  refusing  a  continuance;  in  asking  them  to 4 
conaent  to  the  dispersion  of  the  jury,  as  aforesaid;  in  charg- 
ing as  he  did  and  in  refusing  to  charge  as  requested,  and  be- 
cause the  verdict  was  contrary  to  I&w  and  evidence.  The 
new  trial  was  refused,  and  error  is  assigned  on  each  of  said 
grouj^s. 

(Note. — ^The  consent  of  counsel  to  the  correctness  of  the 
brief  of  the  evidence  was  not  certified.  Upon  a  suggestion 
of  a  diooinution  of  the  record  to  supply  this,  it  was  admitted 
to  be  correct,  and  the  case  proceeded). 

Fort  &  Holus,  N.  A.  Smith,  for  plaintiff  in  error. 

Jack  Brown,  C.  T.  Goodb,  W.  A.  Hawkins,  for  the 
State. 

LOCHRAKE,  C.  J. 

The  record  in  this  case  shows  that  the  plaintiff  in  error 
was  indicted  for  an  assault  with  intent  to  kill,  that  he  moved 
to  continue  the  case  upon  the  ground  of  public  excitement 
against  him,  which  was  overruled,  and  the  evidence  intro- 
duced. During  the  progress  of  the  trial  the  Judge  asked 
counsel,  in  the  presence  of  the  jury,  if  they  would  consent  to 
the  jury  dispersing.  This  inquiry  was  made  twice  and  as- 
sented to,  the  jury  separating ;  and  the  last  time  prisoner's 
counsel  olgected,  and  the  Court  did  not  allow  the  separation. 
After  the  charge  of  the  Court  the  jury  found  a  verdict  of 
guilty  of  assault  and  battery. 

Error  is  assigned  on  the  overruling  a  motion  for  a  continu- 
ance, upon  the  Court's  inquiry  relative  to  the  consent  of 
the  jury  dispersing,  upon  the  refusal  of  the  Judge  to  charge 
as  appears  by  request  of  prisoner's  counsel,  upon  the  charge 
given  by  the  Court,  and  upon  the  Judge's  rd*usal  of  a  new 
trial  on  the  ground  that  the  jury  found  contrary  to  the  law, 
evidence,  weight  of  evidence,  and  without  evidence,  and 
against  the  charge  of  the  Court. 

In  presenting  the  judgment  of  the  Court  in  this  case^  we 
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^shall  follow  the  assignment  of  errors,  briefly  disposing  of 
them  in  their  order. 

1.  This  Court  has  laid  down  the  rule  relative  to  oontioB- 
ances  upon  the  ground  of  public  excitement  And  we  do 
not  believe  that  there  is  anything  in  this  case  that  justified 
the  Court  in  changing  the  practice  now  established.  Ooi 
jury  system  is  peculiarly  free  from  the  apprehension  of  dd- 
just  prejudice  or  passion  controlling  the  judgment  of  jam 
empanelled.  The  statutory  questions,  as  well  as  geoenl 
principles  of  law,  prohibit  any  inimical  influence  to  the  partj 
accused  passing  the  searching  review  of  the  Court;  opinions 
entertained  or  expressed,  as  well  as  bias  or  prejudice,  are 
scrutinized,  and  we  do  not  see  that  excitement,  outside  the 
Court-house,  can  well  reach  the  counsels  of  those  entnisied 
to  try  the  case.  It  is  true  that  crimes  which  shock  and  startle 
the  peace  of  society,  may  invoke,  in  every  commonitv,  an 
upheaval  of  popular  indignation.  It  is  natural  they  should. 
But  with  the  precautions  the  law  has  made  in  selecting  ju- 
rors, we  cannot  hold  that  prisoners  shall  be  entitled,  firomtfae 
very  enormity  of  their  acts,  to  wait  a  change  of  public  saiti- 
ment  before  they  are  held  to  answer. 

2.  In  the  matter  of  the  Court  asking  the  prisoner's  ooon- 
sel  if  they  would  consent  to  a  separation  in  the  presence  (d 
the  jury,  we  can  realize  the  injustice  in  the  manner  of  the 
request,  but  considering  the  law  as  laid  down  by  this  Court,  10 
Georgia,  611,  we  do  not  think,  no  matter  how  much  wemaj 
feel  disinclined  to  sanction  the  practice,  that  it  is  an  error  of 
law  upon  the  part  of  the  Judge  to  make  the  inquiry,  or  if 
consented  to  and  there  is  no  charge  of  unjust  interference 
with  the  jury,  that  the  act  constitutes  a  ground  for  a  new 
trial.  The  proper  rule  is,  that  the  £!ourt  is  called  upon  am* 
ply  to  administer  the  law,  and  he  ought  to  confine  himself  to 
the  naked  discharge  of  his  official  duty.  In  cases  when  ap- 
plication is  made  by  counsel  on  both  sides  to  permit  the  jury 
to  disperse,  he  has  the  right,  in  his  discretion,  to  grant  it; 
and  in  ordinary  cases  there  would  be  no  injustice  to  the  Slate 
or  accused  in  doing  so.  But  we  can  readily  conceive  cases  whoe 
the  Judge,  even  in  lighter  grades  of  oflenae^  should  not  ex- 
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pose  tbe  jury,  aft^r  they  are  charged  with  the  consideration 
of  the  case,  to  disperse;  for  intermingling  with  the  crowd  is^ 
to  say  the  least,  an  opportunity,  if  not  an  invitation  to  covert 
attack  upon  the  purity  of  their  verdict.     It  is  a  practice  this 
Court  has  always  discouraged  by  its  counsel,  where  even  con- 
sent to  it  has  deprived  the  Court  of  setting  aside  the  verdict. 
3.  Tbe  next  question  arises  upon  the  refusal  of  the  Court 
below  to  charge  that  saying,  *'  I  put  the  publication  in  the 
paper  as  a  man,  and  am  responsible  for  it,''  amounts  to  the 
same  thing  as  if  the  words  had  been  there  repeated.    The 
assault  and  battery  in  this  case  originated  in  relation  to  cer- 
tain publications  which  appeared  in  the  Sumter  Republicauj 
a  newspaper  published  at  Americus,  upon  Mr.  Hancock,  the 
editor.     And  the  charge  under  review,  which  was  refused  by 
the  Judge,  was  based  upon  that  section  of  our  Code  which  de- 
clares :     "  On  the  trial  of  any  indictment  for  an  assault  or 
uu  assault  and  battery,  the  defendant  may  give  in  evidence 
to  the  jury   any  opprobrious   words  or  abusive  language 
used  by  the  prosecutor ;  and  such  words  and  language  may 
Dr  may  not  amount  to  a  justification,  according  to  the  nature 
ind  extent  of  the  battery,  all  of  which  shall  be  determined 
l*y  the  jury/'     This  charge  could  only  have  been  given  by 
lie  Judge  upon  the  basis  of  the  presumption  on  which  the 
x]uest   is   predicated,  to-wit :  that  the  saying,  '*  I  put  the 
mblication  in  the  paper,"  etc.,  was  in  effect  a  repetition  of 
lie  words  to  the  party,  so  as  to  come  within  the  provisions  of 
lie  Code  just   recited.     In  our  judgment  the  charge  was 
)roperly  refused.    It  was  objectionable  as  requiring  the  Judge 
0  state  as  a  fact  proven  what  was  a  matter  of  denial  in  this 
a»c,  and  besides,  it  went  further  and  invoked  the  Court  to 
K)I<1,  by  such  charge,  that  the  words  amounted  in  law  to  the 
Ifne  thing  as  if  then  and  there  uttered  in  the  presence  of  tbe 
pkused. 
The  provisions  of  the  law  on  this  subject  are  somewhat 
uliar,  and   we  have  considered  the  question  closely  to 
h  the  spirit  and  intent  of  the  legislation,  and  feel  satis- 
that  the  statute  means  only  such  cases  where  the  oppro- 
tons  words  are  spoken  to  the  party,  which  in  their  nature 
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aud  manner  of  utterance,  are  supposed  to  arouse  the  paxions, 
and  justify  (under  certain  circumstances  to  be  adjudged  w 
the  jury)  instant  and  appropriate  resentment,  not  digpropot- 
tioned  to  the  provocation. 

We  realize  the  uecessity  of  the  inqniry  by  matters  being 
published,  thus  scattering  it  wide-cost  through  the  comnia- 
nity.  But  to  authorize  such  publications  to  be  regardtd  » 
sufficient  provocation  to  authorize  the  injured  partj  to  tike 
the  law  of  redress  in  his  own  hand,  and  to  place  tliem  on 
the  same  footing  with  opprobrious  words  spoken  in  the  fm- 
encc  of  the  party,  and  justiQ^ing  an  assault  and  battery  aa- 
der  the  Code,  would  be  to  license  crime  and  uproot  the  Ki- 
lled principles  of  public  justice. 

In  relation  to  ibe  charge  given,  we  see  no  error  in  tbeniD- 
struction  given  to  the  section  of  tlie  Code  4597,  uor  io  tliai 
portion  of  his  charge  relative  to  what  transpired  at  tiie  tint  . 
of  the  beating.  It  appears  that  Mitchell,  the  plaintiff  in  | 
error,  had  a  son  in  a  bar  and  restaurant.  The  articia  on- 
sidered  offensive  indulged  in  strictures  on  the  character  d 
the  employment.  No  names  were  mentioned,  bat  fads  *; 
well  as  proof  in  this  case,  pointed  what  was  said  to  Mitdiell. 
The  second  article  about  which  this  difficulty  arose  more  par- 
ticularly, appears  to  have  been  written  with  a  general  in- 
tent, and  disclaimed  personal  reference.  The  articles  proven 
are,  in  the  main,  homilies  upon  temperance  and  the  evil:^  i>t' 
early  training  in  bar-rooms,  and  did  not,  in  our  opiniou, 
amount  to  oppr 

4.  After  the 
Hancock.  Mit 
degree  of  ange 
lifted  his  finger 
back,  putting  h 
his  wrist  and  st 
heavy  blown, 
over  some  wood 
him,  and  all  tbi 
nothing  said  or 
unnecessary  and 
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*'  that  Mitchell  would  have  been  justified  only  when  Han- 
cock endeavored  to  draw  a  weaiK)n  or  make  pretence  of  draw- 
ing one,  but  if  he  struck  before  any  effort  or  show  of  draw- 
ing a  weapon  had  taken  place,  and  struck  because  he  put  his 
hand  in  his  pocket,  he  is  guilty  of  assault  and  battery/'  is, 
in  our  judgment,  a  correct  presentation  of  the  law  of  the 
case.  And  we  lay  the  law  down  on  this  subject  broadly,  that 
when  a  man  goes  to  another  to  assail  him  or  demand  explan- 
ationSj^or  in  anger,  and"  the  party  puts  his  hand  in  his  pocket, 
it  is  an  unauthorized  presumption  that  he  has  a  concealed 
weapon  that  he  is  about  draw  aud  use.  Men  must  depend 
on  something  more  substantial,  even  in  appearance,  than  this 
without  tj]f  ftYJsteuce  of  threats  proven  in  such  case.  There 
must  be  some  definite  act,  some  apparent  preparation  to  draw, 
something  showing  the  party  has  in  fact  a  weapon,  something 
more  than  imagination  or  bare  fear  to  justify  or  palliate  the 
commission  of  acts  of  violence  on  the  person.  Laws  were  made 
to  protect  good  men  and  punish  bad  ones,  and  such  is  the 
construction  Courts  will  give  them. 

The  error  alleged  is  predicated  upon  the  principle  of  the 
law  of  self-defense  which  embraces  acts  tending  to  excite  the 
fears  of  a  reasonable  man,  etc.  We  do  not  think  that,  under 
the  law  or  the  facts  of  this  case,  the  charge  of  the  Judge 
went  further  than  was  proper.  The  pretext  of  taking  life 
under  reasonable  fears  has  been  refined  to  a  subtlety  of  senti- 
ment not  contemplated  by  the  law,  and  with  which  this 
Court  has  no  sympathy.  The  verdict  of  the  jury  in  this 
case  could  have  been  under  the  law  and  facts  only  what  it  is. 

In  conclusion,  we  may  remark :  The  press  in  its  general 
guarantees  of  freedom  should  rise  to  the  dignity  of  its  high 
duty,  neither  unjustly  praising  its  favorites  or  abnsing  its 
opponents,  and  while  in  the  exercise  of  its  prerogatives  the 
law  puts  no  limits,  it  can  repress  its  abuse.  The  citizen  as- 
sailed in  its  columns  is  not  authorized  to  take  the  law  into 
litis  own  hands  and  violate  the  rights  of  society  by  disturbing 
llhe  public  peace.  He  is  only  remitted  to  the  processes  of  suit 
0r  prosecution,  and  must  look  to  the  Courts  for  redress  of 
.ivrongs.    And  the  plaintiff  in  error  in  this  casCi  if  he  had 
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invoked  the  law,  and  nay  articles  defamatory  of  his  chaiHcter 
had,  in  fact,  been  published,  would  have  found  that  the  Cooiti 
were  open  and  the  law  was  ample. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


W1ND6OB  &  Jow£B8,  plaintiffs  in  error,  tu.  PEBBT  H.  Ou- 
VEB,  defendant  in  error. 

An  action  for  alander  was  brought  by  tbe  plainliffii,  Windsor  i  Josns. 
U  merchanta  aod  partner*,  against  ibe  defendant,  alleging  thit  tlf; 
ware  honaat,  reliable  merchants,  bajjng  and  selling  goods,  mm,  ai 
merchandise,  and  making  frequent  parcbaaea,  bj  the  vholenle  mi 
otherwise,  from  merchatita  in  ibe  citr  of  New  York,  and  binnf  (poi 
credit  in  said  cilj,  and  that  the  defendant,  on  the  6lh  da;  of  Juniri. 
1868,  in  the  city  of  New  York,  wicked Ij  intending  to  destroj  tbe  pwJ 
name  and  credit  of  the  plaintifb,  did  speak,  utter  and  pabliA  ibe  fol- 
lowing false  and  scandalous  words,  to-wit:  "Tbey  (meaning  the plsii- 
tiffa]  have  Bold  out;  tbej'  are  not  worth  fiftr  cents  on  the  dellar." 
There  was  no  allegation  in  the  declaration  of  Any  tpeeial  damage  mst- 
ing  firom  the  speaking  of  the  words,  to  the  plaioliffa.     Oo  the  Intlof 
the  case  in  the  Court  below,  the  plaintiffa  were  awom  io  their  own  ft- 
▼or,  who  staled  that  tbe;  had  been  merchandiiiog  in  the  cit7  ol  iwa- 
icuB ;   that  in  the  month  of  Aatcust,  ISBT,  [her  sold  out  their  sloci  in 
tr^de  and  store-bouse  to  t 
goods  and  continne  the  busi 
charged  the  jury,  amongst  c 
sor  ft  Jooera  was  actuallf  d 
house  and  lot,  and  their  sti 
time  of  the  words  spoken,  i 
prove  ipeeial  damage  befon 
damage,  such  as  precipitat 
them  in  cost*,  if  proven  to 
special  damages,  such  as  to 
proven,  though  sniaU,  the  j 
the  aggravating  circumstani 
verdict  for  the  plaintiffs  fo 
made  a  motion  for  a  new  tr: 
by  the  Court  below,  to  whio 

Stld,  That  inasmuch  m  ibe  p 
time  of  the  alleged  apeakin 
recover  wiibont  alleging  in 
tpecial  damagos  resulting  f 
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fendant,  and  as  this  was  not  an  action  brought  by  the  plaintiffs  for  the 
recovery  of  any  apteial  damage  sustained  by  them^  the  charge  of  the 
Court  to  the  jury  in  relation  to  special  damages,  was  error,  and  the 
new  trial  was  properly  granted  by  the  Court  below  for  that  error,  as 
well  as  others  stated  in  the  record. 

Slander.  New  Trial.  Before  Judge  Harrell.  Sumter 
Superior  Court.     April  Term,  1870. 

Windsor  &  Jowers  brought  case  against  Oliver  in  March, 
1868.  They  averred  that  on  the  1st  of  January,  1868, 
they  were  merchants  and  partners,  purchasing  goods  by 
wholesale  and  retail  in  New  York  and  elsewhere,  having 
good  credit,  and  that  Oliver,  intending  to  destroy  their  good 
name  and  credit,  said  of  them,  at  New  York,  in  presence  of 
various  persons,  "Jowers  is  in  a  difficulty  with  the  govern- 
ment which  will  ruin  him ;  they  have  sold  out ;  they  are  not 
worth  filly  cents  in  the  dollar;  they  are  broke,"  thereby 
meaning  they  could  not  pay  their  debts.  In  another  count 
they  averred  that  on  the  15th  of  October,  1867,  at  New 
York,  in  presence  of  many  merchants,  with  like  intent,  he 
said  of  them :  "  They  are  sold  out ;  they  are  not  worth  more 
than  fifty  cents  in  the  dollar;  they  are  insolvent."  The 
averments  of  damage  were  only  that  they  were  thereby  dam- 
aged $10,000  00. 

In  January,  1869,  Oliver,  in  proper  person,  pleaded  not 
guilty,  that  before  the  15th  of  October,  1867,  said  firm  had 
been  dissolved,  and,  therefore,  as  a  firm,  had  no  right  to  re- 
cover in  said  suit. 

When  the  cause  was  called  for  trial,  counsel  for  Oliver 
asked  for  a  postponement  of  the  trial,  upon  the  ground  that 
Oliver  had  told  them  said  cause  was  settled ;  that  he  was  ab- 
sent and  they  had  not  prepared  for  trial,  because  they  sup- 
posed the  cause  was  settled.  The  Court  ordered  the  cause  to 
proceed. 

The  first  evidence  offered  was  the  answer  of  Mr.  Bingley, 
of  New  York,  to  interrogatories  which  Oliver,  in  person,  had 
crossed,  and  to  which  he  had  filed  no  exception,  because  of 
their  being  leading,  nor  for  any  other  reason.  After  they  ar- 
rived in  Court,  Oliver's  counsel,  in  writing,  waived  all  ob- 
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jectioDS  to  the  interrogatories,  reserving  only  the  right  to 
object  to  *'  the  evidence''  for  want  of  "  competency  or  admb- 
sibility." 

Bingley  testified  that  in  October,  1867,  in  New  York,  Oli- 
ver told  him  Windsor  &  Jowers  had  sold  out  to  him,  Oliver, 
just  before  he  lefl  home,  and  finding  that  Bingley  held  paper 
on  Windsor  &  Jowers,  Oliver  offered  him  fifty  cents  on  the 
dollar  for  it.  From  this  Bingley  supposed  Windsor  Ss  Jow- 
ers  were  insolvent,  and  sent  his  paper  to  an  attorney  to  ar- 
range; he  arranged  it  and  sent  him  the  money  on  the  first 
note  due  in  a  few  weeks  after  it  was  sent  out.  He  said  that 
before  Oliver  had  spokeb  to  him  he  would  have  sold  Wind- 
sor &  Jowers  more  goods  on  credit,  if  they  had  first  paid  op 
their  past  due  paper ;  that  country  merchants  are  not  consid- 
ered broke  simply  because  their  paper  is  not  met  at  maturity. 
These  interrogatories  were  objected  to  because  they  were  "il- 
legal, irrelevant  and  leading."  These  objections  were  over- 
ruled and  the  testimony  was  read.  Here  plaintifls'  coonsel 
amended  the  declaration  by  averring  that  in  March,  1869, 
defendant  repeated  said  words  of  the  second  count,  in  New 
York,  to  one  Gardner,  and  others,  with  like  intent,  etc 
Upon  the  filing  of  this  amendment  the  defendant's  counsel 
said  they  were  surprised  by  said  amendment,  and  if  time  were 
given  could  prove  that  defendant  was  not  in  New  York  in 
1869,  and  did  not  speak  those  words  in  1869.  The  Ooart 
refused  the  continuance. 

Plaintiffs'  counsel  then  tendered  in  evidence  the  answers  of 
one  Gardner,  of  New  York,  to  certain  interrogatories.  He 
was  asked  ''  whether  or  not  he  had  a  conversation  with  de- 
fendant in  regard  to  the  solvency  of  plaintifls/*  and  if  so, 
when  and  where ;  how  said  conversation  came  about,  and  to 
state  '^all  he  said,  (if  anything,)  going  to  create  the  impres- 
sion that  plaintiffs  were  insolvent,  had  failed  and  werepeco- 
niarily  irresponsible.''  Before  crossiQg  these  interrogatories 
defendant's  attorneys  objected  to  them,  because  they  were 
leading,  and  they  now  urged  that  objection,  and  alaooljeded 
that  these  answers  were  irrelevant. 

The  objection  was  overruled,  and  Gardner's  testimony  was 
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read  to  the  jury.  He  testified  that  in  March,  1869,  Oliver, 
in  New  York,  said  to  him  that  Windsor  &  Jowers  had  failed 
and  were  insolvent.  Two  witnesses  then  testified  that  Jowera 
had  land  and  a  store  in  Preston,  Georgia,  in  1867,  and  they 
supposed  Windsor  &  Jowers  then  good.  One  said  he  sup- 
posed Jowers  then  worth  $15  000  00,  upon  the  idea  that 
said  land  was  his  own,  but  that  he  had  never  seen  Jowers' 
title  to  the  land.  They  testified  that  Windsor  &  Jowers  sold 
out  their  stock  and  store  in  Americus,  in  January,  1867. 
Windsor  then  testified  that  his  said  firm  sold  out  their  said 
stock  and  store  in  August,  1867,  to  defendant  for  about 
|5,500  00,  for  which  Oliver  gave  them  his  note  at  forty  days. 
Said  firm  then  owed  about  $5,000  00  in  New  York,  and  so 
told  Oliver,  and  told  him  they  were  selling  out  in  order  to 
pay  said  indebtedness,  and  intended  to  buy  goods  and  oon- 
tinue  the  business;  that  if  Oliver  could  take  up  any  of  their 
firm  paper  they  would  credit  the  same  on  his  notes.  Oliver 
went  to  New  York,  bought  up  bome  of  their  paper,  did  not 
pay  his  notes  to  them,  and  therefore  they  could  not  pay  the 
firm's  debts.  Oliver  refused  to  allow  the  papers  which  he 
bought  up  to  be  credited  on  his  notes,  but  transferred  them 
to  nominal  plaintiffs,  who  sued  the  firm  on  them  in  the 
United  States  District  Court,  and  obtained  judgments  thereon. 
He  further  testified  that  said  firm  did  not  recommence  or 
continue  said  business  after  they  sold  out  to  Oliver,  and  never 
since  were  partners.  On  their  books  they  had  $5,000  00  or 
$6,000  00  of  accounts  when  they  sold  out.  Jowers  testified 
substantially  as  Windsor  did,  and  added  that  when  they  sold 
out  he  did  own  twenty-five  hundred  acres  of  land  in  Webster 
county,  and  an  half  interest  in  the  stock  of  goods  and  house 
in  Preston,  Georgia. 

Here  the  plaintiffs  closed.  Defendant's  counsel  offered  no 
evidence,  and  moved  for  a  non-suit  because  the  words  spoken 
were  after  plaintifis  had  ceased  to  be  partners.  The  motion 
was  overruled.  Some  time  during  the  trial  defendant's  coun- 
sel said  they  would  amend  their  pleadings  by  pleading  justifi- 
cation, and  the  plea  was  considered  as  filed,  though  it  was  not 
actually  filed.    Some  time  after,  during  the  trial  said  defend- 
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ant's  counsel  said  they  would  withdraw  their  plea  of  justifi- 
cation. The  Court  replied  that  they  might  withdraw  the 
plea  but  could  not  get  rid  of  the  effect  of  it.  It  Menu  that 
this  was  before  the  Court  began  to  charge  the  jury.  Seem9^ 
we  say^  because  there  is  no  recital  of  facts  in  the  cause, 
but  the  same  are  taken  from  the  moti(m  ^r  a  new  trial, 
which  is  not  very  definite  as  to  the  facts. 

The  Court  charged  the  jury  as  follows:  It  is  incomboift 
on  the  plaintifiSy  ordinarily^  to  maintain  the  allegations  made 
by  them  by  satisfactory  proof,  but  in  this  case  the  plea  of 
justification  admits  the  fact  of  the  words  spoken,  and  proof 
by  plaintiffs  is  unnecessary.  If  plain tififs  were  partners  when 
the  alleged  words  were  spoken,  and  they  were  false,  the  juiy 
should  find  for  plaintiffs  such  damages  as  to  them  should 
seem  just.  If  plaintiffs  were  partners  in  trade  when  said 
words  were  spoken,  the  law  presumes  damage  and  malice, 
unless  the  defendant  shows  the  words  were  true,  and  plaiatifi 
need  not  prove  special  damage.  Proof  of  express  mal  ice  sfaoaM 
always  aggravate  the  enormity  of  the  offense  and  induce  an 
increase  of  damages  by  the  jury.  If  the  words  werespokoi 
and  were  true,  no  damages  can  be  recovered.  If  plaintifi 
had  dissolved,  i,  6.,  had  sold  their  stock  and  lioose,  and  were 
not  in  trade  when  the  words  were  spoken,  plaintiff  mnsl 
prove  special  damage  before  they  can  have  a  verdict.  Any 
damage,  such  as  precipitating  lawsuits  against  them  and  in- 
volving them  in  costs,  if  proven  to  have  grown  out  of  words 
spoken,  are  special  damages,  but  lawsuits  and  costs  not  re- 
sulting from  said  words,  would  not  authorize  a  recovery.  If 
special  damage  is  proved,  though  small,  the  jury  may  in- 
crease the  damage  according  to  the  aggravating  circorostaooes 
of  the  transaction.  If  the  injury  be  small  or  the  mitigatios 
circumstances  strong,  nominal  damages  only  should  begiTco. 
Aggravating  circumstances,  either  in  the  act  or  intentioo  of 
the  party  who  speaks  the  words,  are  grounds  for  an  additioBal 
damages,  and  such  damages  as  will  deter  the  wrongdoer 
from  repeating  the  trespass  or  as  compensation  for  the  wooa- 
ded  feelings  of  plaintiff. 

The  jury  found  for  plaintiffi  $4,000  00  and  coats.  Defend- 
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ant's  oonnBel  moved  for  a  new  trial,  upon  the  grounds: 
1st.  That  defendant  was  absent,  etc.,  as  shown  by  his  affida- 
vit therewith  submitted.  It  stated  that  Oliver  had  been 
called  to  his  plantation  in  Lee  to  quiet  a  disturbance  between 
his  overseer  and  employees,  and  was  by  this  detained  from  the 
Court  till  said  cmise  was  tried ;  that  the  cause  was  tried  on 
the  first  day  of  the  Court ;  that  he  felt  that  he  could  be  ab- 
sent the  first  day  because  many  cases  were  on  the  docket 
which  he  supposed  would  have  to  be  disposed  of  before  any 
of  his  business  could  be  reached ;  that  he  has  a  good  defense 
which  can  only  be  shown  by  his  own  testimony ;  that  he 
never  spoke  any  such  words  in  New  York ;  tliat  he  bought 
said  paper  pursuant  to  arrangement;  that  plaintiffs  trans- 
ferred his  paper  and  had  him  sued  in  the  United  States  Court 
first,  and  then  he  did  the  same  with  theirs;  that  he  was  not 
in  New  York  in  1 869 ;  because  some  time  since  he  and  plain- 
tifis  agreed  to  settle  all  their  litigation,  and  he  supposed  this 
case  was  included  in  the  settlement;  and  that  he  remained 
away  the  first  day  of  Court  because  he  supposed  the 
Court  would  try  old  cases  ahead  of  his  before  calling  his. 
2d.  Because  the  Court  erred  in  not  postponing  the  cause  when 
his  counsel  stated  that  he  had  suppased  the  cause  was  settled, 
etc.  3d.  In  overruling  said  objections  to  the  evidence  of 
Bingley  and  Ganlner.  4th.  In  allowing  parol  evidence  of 
suits  against  plaintifis  in  the  United  States  Court.  6th.  In 
refusing  the  continuance  asked  for  when  said  amendment 
was  filed.  6th.  In  overruling  the  motion  for  a  non-suit. 
7th.  In  charging  the  jury  as  aforesaid.  8th.  In  holding  and 
crying  that  defendant's  counsel  could  not  get  rid  of  the  ef- 
fect of  the  plea  of  the  justification  by  withdrawing  it.  9th. 
In  refusing  to  charge  the  jury  as  requested  by  defendant's 
counsel,  ''  if  plaintiffs  consented  for  defendant  to  buy  their 
paper,  and  defendants  acted  upon  that  authority,  the  plea  of 
justification  may  be  sustained  without  proof  that  the  words 
spoken  were  true,  and  in  declining  to  give  section  2998  of 
the  Code  in  charge,  and  saying,  in  the  hearing  of  the  jury, 
that  he  did  so  because  there  was  no  evidence  upon  the  point 
10th  and  11th.  Because  the  verdict  was  contrary  to  the  evi* 
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dence,  excessive,  etc.  Jowere  made  an  afSdavit.  that  at  eviI 
settlement  notliiiig  was  said  about  this  case,  and  it  was  not 
settled,  and  stated  certain  facts  to  show  that  defeadanC 
ought  not  so  to  have  understood.  The  Court  granted  a  new 
trial,  and  of  that  complaint  is  made. 

C  T.  GooDEj  Lyox,  dbGbaffbhreid  &  Ibtik,  f« 
plaiotifl^  in  error. 

Hawkiks  &  BuREE;  Fort  &  Hollis,  for  deTendant, 
said  the  Court  erred  in  not  granting  the  non-suit:  1st  Bil- 
liard on  Torts,  290;  7th  Wend.  R.,  204;  1st  Stark  on  S., 
104 ;  Edwards  vs.  Howell,  Holt  on  Libel ;  lOth  Iredell,  211 ; 
3  Wils.,  188 ;  2  Vent.,  266 ;  Cr.  Eliz.,  273 ;  Cr.  James,  222 ; 
6th  Bncon's  Abriilg.  Lil)el  and  Slander, 

Warner,  J. 

From  the  statement  of  facts  disclosed  by  the  record  ia  this 
case,  there  was  no  error  in  the  Court  below  in  graoting  the 
new  trial :   Code,  section  2926. 

Let  the  judgment  of  tlie  Court  below  be  affirmed. 


Samuel  B.  Glass,  d  al.,  plainti&  in  error,  va.  Geobge  E. 
Clark,  a    '    '  "    '     '    ' 

1.  The  rerusal  of  an  injuncti 
another  in  Ihe  game  coae. 

2.  Wben  a  partj  applied  to 
jnnction,  and  the  applicati 
more  than  thiii;  dajs  befo 
islature  relative  to  injuncti 

JIdd,  That  BUL'h  refusal  of  t 
nature  of  an  iaterlocutorj 
or  decision,  under  the  4191 
within  the  jurisdiction  of 
the  writ  of  error  in  this  ca 

Bill  of  Exceptions. 
Sumter  county.     Chaml 
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On  the  8th  of  September,  1870,  Glass  et  al.j  presented  to 
Judge  Clark  a  bill  against  Clark  d  al.,  praying  an  injanction 
against  their  use  of  a  mill-pond  averred  to  be  a  nuisance. 
On  the  22d  of  October,  1870,  the  Judge  refused  the  injunc- 
tion without  a  hearing.  This  refusal  is  brought  here  by  writ 
of  error.  When  the  cause  was  called  here,  counsel  for  de- 
fendants in  error  moved  to  dismiss  the  writ  of  error — first, 
1)ecause  the  matter  was  rea  adjtidioaia,  by  reason  of  the  dis- 
missal of  the  cause  before,  (see  40th  Georgia  Reports,  548,) 
(and  produced  the  record  of  said  former  case  to  show  the 
identity,)  and  secondly,  because  the  Judge's  order  was  inter- 
locutory, without  a  hearing,  and  therefore  not  reviewable 
here  now.  The  motion  was  heard  with  the  argument  ofHhe 
cause. 

C.  T.  GooDE;  J.  H.  Pickett,  by  N.  A.  Smith,  for  plain- 
tiffs in  error. 

Hawkins  &  Burke,  for  defendants  in  error. 

LOCHRANB,  C.  J. 

In  this'case  the  plaintiflTs  in  error  filed  their  bill,  praying 
an  injunction  restraining  the  defendants  in  error  from  using 
a  mill  or  mill-dam,  etc.,  so  as  to  overflow  the  lands  contigu- 
ous; and  the  special  averments  of  the  bill  allege  depreciation 
of  the  value  of  adjacent  lands  and  the  sickness  occasioned  by 
the  acts  complained  of.  This  bill  was  verified  on  the  8th 
<lay  of  September,  1870,  and  was  presented  to  the  presiding 
Judge  for  his  sanction  and  order  of  injunction,  which  was  re- 
fused, October  22d,  1870. 

A  bill  of  exceptions,  on  the  31st  October,  1870,  was  pre- 
sented by  complainants'  counsel,  alleging  as  error  the  order 
of  refusal  recited.  The  record  shows  that  the  Judge,  owing 
to  his  sickness,  had  not  signed  the  same  until  December  14th, 
1870. 

The  facts  of  this  case  bring  it  within  the  law,  previous  to 
the  Acts  of  the  last  Legislature,  and  in  delivering  the  opinion 
of  the  Court  I  yield  to  the  rule  laid  down  by  its  adjudica- 
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tioD8|  rather  than  follow  my  own  convictions  in  regard  to 
the  principles  governing  this  case. 

1.  We  are  all  concurrent  in  the  opinion  that  the  previoos 
dismissal  of  a  bill,  in  this  case,  did  not  operate  as  an  estoppel 
of  the  present  application,  and  that  the  rights  of  parties  to 
be  heard  on  applications  for  injunctions,  except  on  facts  idea- 
ticaly  and  as  between  the  same  parties,  and  privies,  isoueof 
clear  and  unquestionetl  authority.  And  we  bold  that,  even 
as  between  the  same  parties,  the  right  of  applying  to  the 
Chancellor  for  an  order  granting  an  injunction  may  be  re- 
newed, and  only  by  the  decree  of  the  Court,  on  a  full  and 
final  hearing,  as  between  parties  and  privies,  does  thed^ 
cisi^n  become  a  final  adjudication,  estopping  other  and  uo- 
Decessary  litigation. 

2.  But  in  this  case,  admitting,  as  we  do,  the  right  of  ap* 
plication,  was  the  decision  of  the  Court  below  refusing  an 
injunction  such  a  judgment  as  this  Court  will  entertain  juris- 
diction of,  under  the  4192;!  section  of  the  Code?  In  the 
case  of  the  Nacoochee  Hydraulic  Mining  Company  t».  Dofu, 
40  Georgia^  309,  we  held  that  no  eatise  shall  be  carried  to 
this  Court  by  any  bill  of  exceptions,  so  long  as  it  is  pending 
in  the  Court  below,  to  which  principle  there  is  bat  one  ex- 
ception :  ''  Where  the  decision  or  judgment  complained  of 
would  be  a  final  disposition  of  the  cause.  This  was  tlie  im* 
perative  mandate  of  the  Legislature  to  the  Court,  by  which 
it  is  bound."  Under  this  decision,  and  the  law  previous  to 
the  Act  of  1870,  we  hold  that  an  injunction  before  the  final 
bearing  is  interlocutory,  only,  and  is  not  the  subject  of  re- 
view here. 

Bill  of  exceptions  dismissed. 
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Wm.  Tomlin8^>n  et  al.,  plaintiffs  in  error,  vs,  William  M. 
Hardwick  et  al.,  defendants  in  error. 

Exceptions  to  an  award,  on  the  groand  that  it  is  contrary  to  the  testimo- 
ny before  the  arbitrators  and,  therefore,  illegal  must  set  out  the  testi- 
mony  in  full  and  the  record  mast  show  such  a  case  of  contrariety  to 
the  evidence  in  the  award  as  to  reqaire  the  inference  of  fraud,  accident 
or  mistake  in  the  arbitrators.  If  there  be  any  evidence  to  sustain  the 
award  the  exceptions  will  be  demnrable. 

Arbitration.  Bill  of  Exceptions.  Before  Judge  Clare. 
Sumter  Superior  Court.     November  Terra,  1870. 

William  Tomlinson  and  his  brothers  and  sisters,  children 
of  Jared  Tomlinson,  filed  a  bill  against  Styles  as  to  the  north 
half  of  a  lot  of  land  in  said  county,  which  they  claimed  to 
hold  under  their  father;  and  William  M.  Hardwick  and 
George  Slappey  had  a  controversy  with  said  complainants  as 
to  the  south  half  of  said  lot.  In  both,  the  title  and  right  of 
possession  were  in  controversy.  They  all  agreed  to  submit 
these  matters  to  arbitration,  with  power  in  the  arbitrators  to 
award  to  whom  said  title  and  right  of  possession  belonged. 
The  arbitrators,  by  a  majority  only,  awarded  the  title  and 
right  of  possession  to  said  Tomlinson.  This  award  was  en- 
tered upon  the  minutes  of  the  Court,  and  counsel  for  the  op- 
posite parties  excepte<l  thereto  upon  the  sole  ground  that  the 
award  was  illegal,  because  grossly  contrary  to  the  evidence, 
and  set  out  all  the  testimony  (as  they  said  in  the  exceptions,) 
to  demonstrate  that.  These  exceptions  were  demurred  to  as 
l>eiiig  too  general.  The  Court  overruled  the  demurrer,  and 
of  that  complaint  is  made  here.  For  so  much  of  the  evi- 
dence as  is  necessary  see  the  opinion. 

(This  evidence  was  not  set  out  except  in  the  copy  of  the 
record  sent  up.  When  the  cause  was  called  here,  counsel  for 
defendant  moved  to  dismiss  the  bill  of  exceptions,  because 
the  evidence  was  not  in  it;  but  the  Court  held  it  was  a  part 
of  this  record  and  overruled  the  motion.) 

C.  T.  GooDE,  N.  A.  Smith,  for  plaintiffs  in  error,  relied 
on  Irwin's  Code,  sec.  4184;  12th  Ga.  R.^  469. 
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Hawkins  &  Burke,  A.  R.  Bbowk  for  defendants. 

McCay,  Judge. 

It  is  DO  longer  a  mooted  question  before  this  Court,  tbti 
an  award  is  final  and  conclusive  between  the  parties,  unl^s 
exceptions  are  filed,  according  to  sees.  4183,  4184  of  the  Re- 
vised Code.  We  have  intimated  in  the  case  of  Shaijer  u. 
Baker  &  Oarswell,  38  Gra.,  138,  that  an  award  might  be  ille- 
gal, under  this  section  of  the  Code,  if  it  should  be  so  con- 
trary to  the  testimony  as  to  require  an  inference,  that  it  was 
corrupt,  or  foundeil  on  gross  mistake  of  fact  or  law,  and  we 
are  still  of  that  opinion.  But  as  we  have  held  in  the  cases 
above  alluded  to,  the  exceptions  must  so  set  out  the  case  as 
that  the  Court  can  say,  *^  if  this  be  true,  the  award  is  ille 
gal."  The  losing  party  in  this  case  seem  to  have  faiirlj  un- 
derstood what  was  incumbent  u|)on  them,  and  the  exceptions 
set  out  in  detail  the  evidence  before  the  arbitrators,  with  an 
affidavit  by  one  of  the  parties,  that  this  is  all. 

The  question  then  is,  does  this  evidence  show  so  strong  a 
case  for  Hardwick  and  Styles  as  to  require  the  Court  to  saj 
these  arbitrators  must  have  either  been  corrupt,  or  they  have 
so  mistaken  the  law  and  the  facts  as  to  make  their  award  Il- 
legal? It  is  not  a  mere  error  in  judgment  that  we  allude  to, 
they  must  have  been  mistaken — been  under  a  delusion.  The 
gaining  party,  through  their  father  and  themselves,  had  been 
in  possession  without  interruption  for  twenty-four  years,  tbej 
were  in  possession  of  a  part  at  the  trial.  Styles,  the  defoli- 
ant, had  got  into  possession,  by  writing,  from  them.  It  is 
true,  it  was  proven  that  the  father  of  the  young  Tomlinsons 
had  been  put  in  possession  by  Dr.  Tomlinson,  bis  nephew, 
who  originally  owned  the  land,  and  the  young  people  diJ 
not  pretend  to  set  up  any  title,  except  as  successors  to  their 
father.  But  it  appeared  that  Dr.  Tomlinson  had  never  in- 
terferred  with  the  possession  since  the  death  of  the  old  man, 
in  1853,  and  one  of  the  witnesses  swore  they  had  been  hold- 
ing adversely  since  their  father's  death.  Besides,  there  wa? 
no  proof^  as  appears  from  the  easceptUms,  that  Styles  claimed 
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under  Dr.  Tomlinson,  nor  does  even  Hard  wick  show  this. 
He  claims  under  Collins,  trustee^  but  there  is  shown  no  con- 
nection between  Collins^  trustee^  and  Tomliuson. 

Styles,  too,  is  proven  to  have  gone  in  as  tenant  of  the 
young  Tonilinsons.  How  does  he  get  the  right  to  set  up  a 
claim  adversely  to  those  who  gave  him  the  possession  ?  With 
this  long  possession,  and  this  adverse  claiming  for  so  long  a 
time,  and  with  the  fact  that  it  does  not  appear  that  Styles 
and  Hardwick  claimed  under  Dr.  Tomlinson,  we  cannot  say 
that  this  award  must  be  either  corrupt,  or  founded  on  so 
gross  a  mistake  of  the  law  or  facts  as  to  be  illegal.  We 
think,  therefore,  the  demurrer  ought  to  have  been  sustaineil, 
and  the  award  should  have  been  made  the  judgment  of  the 
Court. 

If  mere  errors  in  judgment — mere  differences  of  opinion, 
as  to  the  effect  of  evidence,  or  even  as  to  the  doubtful  ques- 
tions of  law,  are  to  be  a  ground  for  setting  aside  awards,  then 
an  award  is,  under  the  statute,  only  a  mode  of  commencing 
a  suit — ^not  the  end,  but  the  beginning  of  litigation. 

It  is  going  very  far,  under  the  authorities,  to  permit  any 
attack  upon  an  award  on  the  ground  that  it  is  contrary  in 
the  evidence,  but  whilst  we,  nevertheless,  have  gone  this  far, 
we  think  the  ctase  must  be  a  very  strong  one — one  that  shuts 
the  Court  up  to  the  inference  of  fraud  or  gross  mistake. 

Judgment  reversed. 


Mary  A.  Johnson,  administratrix,  plaintiff  in  error,  vs. 
Thomas  J.  Stewart,  ei  uL,  defendant  in  error. 

A  bill  was  filed  by  the  administratrix  of  J.  K.  Johnson,  deceased,  pray- 
ing that  certain  property  in  the  hands  of  a  Receiver  appointed  by  the 
Court,  tinder  the  prayer  of  a  bill  heretofore  filed  for  that  purpose  be- 
tween other  parties,  should  be  taken  oat  of  the  hands  of  such  Keceirer 
and  placed  in  the  hands  of  the  complainant  as  the  administratrix  of 
her  intestate,  alleging  that  her  intestate  died  in  the  possession  of  the 
property.  On  the  hearing  of  the  case  in  the  Court  below,  the  follow- 
ing state  of  facts  were  disclosed,  as  appears  from  the  record  now  be- 
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fora  ns:  that  in  Seplenibpr,  1809,  SUwnrt,  u  tlie  guardian  of  SdBe 
Bevenge,  an  infant,  filed  a  bill  against  one  Tbomas  W.  Johnson,  tUtf 
ing  that  he  had  wrongfully  and  fraudulentlj  posseMed  bimulF  of  ifac 
properlj  of  tho  intealate,  J.  K.  Johnson,  and  that  the  taid  Thomu  W. 
was  insolvent ;  that  the  property  which  the  intestate,  J.  K.  JohnuD^ 
hfld  in  Ilia  possessioQ  at  the  time  of  his  death  was  the  property  of  tit 
minor,  SaliJe  Beverage,  and  was  in  his  possesaioD  m  her  gukidiu  il 
the  time  of  bis  death.  The  property  was  ordered  by  (he  Cnirt  to  bi 
placed  in  the  hands  of  a  Receiver;  afterwards,  in  Augnst,  IS70,  iLe 
complainant  obtained  letters  of  admiDiitration  on  the  eilale  of  J.  K. 
Johnson,  the  intestate  : 
Seld,  That,  ta  a  general  rule,  the  administratrix  of  the  intestiM  i)  m- 
titled  to  the  possession  of  the  property  which  he  had  in  poneiiioi 
at  the  lime  of  his  death ;  but  when  the  property  in  controTerty  bid 
been  placed  in  the  hands  of  a  Receiver  under  the  order  of  a  Coart  of 
Chancery,  at  the  instance  of  a  party  claiming  the  property  under  u 
Adverse  title  to  that  of  the  intestate,  and  before  there  was  an;  admimi- 
tration  on  bis  estate,  there  was  no  error  in  the  Court  below  in  refuiii| 
to  order  the  Receiver  to  tarn  the  property  orer  to  the  complaiflinl  ii 
view  of  the  facta  presented  by  the  record.  The  complainant  coo  bo 
made  a  party  to  ibe  equity  cause  already  pending,  and  in  that  igit.  u- 
Bert  the  right  of  her  intestate  to  the  property  whftt«ver  the  sane  luy 
be,  and  thereby,  save  a  multiplicity  of  suits. 

Equity  Practice.     Receivers,  etc.     Before  Judge  Clabc, 
Lee  County.     Clmnibei'8,  December,  1870. 

Thomas  J.  Stewart  filed  his  bill  in  Lee  Superior  Coart,  id 
whicb  he  made  the  following  averments :  He  is  guardian  of 
the  person  and  property  of  Sallie  E.  Beverage,  minor  child 
of  John  Beverage  and  his  wi 
Stewart,  and  complainant's  si 
dietl,  leaving  a  considerable  e 
which  William  Stewart,  of  S 
t«d  as  executors.  The  will  I 
In  1858  or  1859,  Eliza  marr 
born  to  them.  In  1864,  Bev 
ing  reduced  his  wife's  legai 
widow  married  James  K.  J 
Johnson  died,  leaving  no  isst 
not  reduced  his  wife's  said  1< 
life,  but  iti*eniaiiied  in  tiiehai 
James  K.  Johnson  took  out 
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Sallie  £.  and  her  property,  and  gave  his  father,  Thomas 
Johnson,  and  complainant  as  his  securities  on  his  guardian's 
bond.  As  such  guardian,  Johnson  received  from  William 
Stewart,  as  such  executor,  03,000  00  or  $5,000  00  worth  of 
cotton,  in  satisfaction  of  the  claim  of  said  Sallie  £.  to  said 
legacy  then  belonging  to  her,  and  with  tlie  proceeds  of  said 
identical  cotton  bought  a  plantation  in  said  county,  known 
as  the  Scrugg's  place,  and  eight  or  ten  mules.  James  K. 
Johnson  told  complainant  that  he  intended  taking  a  deed  for 
said  place  in  the  name  of  said  Sallie  E.,  but  he  took  the  deed 
to  himself  absolutely,  and  afterwards  sold  said  mules  to  vari- 
ous named  persons  at  certain  named  prices,  and  took  mort- 
gages to  secure  the  same  to  himself,  individually.  In  1869 
James  K.  Johnson  pretended  to  sell  said  land  to  his  said 
father,  and  took  his  note  therefor,  payable  to  himself.  After- 
wards James  K.  Johnson  died,  and  his  said  father  got  pos- 
session of  all  of  said  notes,  and  has  possession  of  said  plant- 
ation. James  K.  Johnson's  estate  is  unrepresented,  his  father 
paid  nothing  for  said  property,  and  complainant  fears  he  will 
dispose  of  it.  Therefore  he  prayed  that  Thomas  Johnson  be 
enjoined  from  disposing  of  said  property,  that  a  Receiver 
take  charge  of  the  same,  and  that  the  Court  decree  that  he, 
as  guardian  of  said  ward,  recover  said  property.  In  August, 
1869,  without  hearing  from  the  defendant,  the  Chancellor 
granted  the  injunction  and  appointed  one  Bass  as  Receiver. 
Without  making  any  motion  before  the  Chancellor,  defend- 
ant sued  out  a  writ  of  error  to  the  Supreme  Court,  complain- 
ing that  the  Chancellor  erred  in  granting  said  injunction  and 
appointing  said  Receiver.  On  the  8th  of  December,  1869, 
that  writ  of  error  was  dismissed  here  because  it  was  prema- 
ture. See  Johnson  f«.  Stewart,  40th  Ga.  R.,  167.  On  the 
27th  of  December,  1870,  Johnson  filed  his  answer  to  said 
bill,  and  on  the  7th  of  January,  1871,  the  said  judgment  of 
the  Supreme  Court  was  made  the  judgment  of  the  Superior 
Court  in  said  cause.  Johnson's  answer  admitted  the  recitals 
iu  the  bill,  but  set  up,  that  though  James  K.  Johnson  got 
possession  of  his  wife's  legacy  after  her  death,  he  took  it,  not 
as  guardian  of  Sallie  E.|  but  in  his  own  right^  as  sole  heir  of 

Vol.,  XLi— 38. 
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his  wife,  and  said  that  his  purchase  from  James  K.  was  bom 
fide.  He  admitted  that  he  had  possession  of  said  notee,  bat 
said  that  he  holds  them  for  the  creditors  of  James  K.'s  a- 
tate,  and  with  consent  of  the  widow ;  that  in  October,  1870, 
he  was  appointed  administrator  of  James  K.,  with  the  widors 
consent,  and  gave  bond  and  security  as  such,  and  holds  said 
property  to  pay  James  K/s  debts.  And  he  set  ap  a  claiiB 
for  James  K/s  estate,  and  in  favor  of  himself,  Thomas  John- 
son, for  attorneys'  fees,  etc.,  spent  in  reducing  James  1L\ 
wife's  legacy  into  possession. 

Pending  this  litigation,  Bass  resigned  the  Receivership  and 
one  Edwards  was  appointed  in  his  stead,  and,  as  such,  took 
possession  of  said  property. 

Before  the  bill  of  Stewart  vs.  Johnson  aforesaid  was  tried, 
Mary  A.  Johnson,  widow  of  James  K.  Johnson,  in  Lee  Su- 
perior Court,  filed  her  bill  containing  the  following  aver- 
ments :  In  August,  1870,  she  was  duly  appointed  adminis- 
tratrix of  James  K.  Johnson's  estate,  and  qualified  and  gare 
bond  as  such.  (She  stated  the  history  of  said  parties,  their  mar- 
riages, deaths,  etc.,  as  is  set  out  in  said  Stewart's  bill.)  H^ 
husband  got  possession  of  his  wife's  property  as  her  heir  and 
in  his  own  right,  then  married  her,  died  possessed  of  said 
property,  leaving  her  enciente  with  a  boy  child,  since  bora 
and  named  James  K.  Johnson.  After  her  husband's  deatli, 
his  father,  Thomas  Johnson,  as  executor,  de  son  tort,  took  pos- 
session of.  his  said  plantation  and  other  effects.  Stewart  fileil 
his  bill  aforesaid,  and  thereby  got  said  property  into  the 
hands  of  Edwards  as  Receiver.  There  was  no  necessity  for 
any  Receiver;  he  was  appointed  iinprovidently,  gave  no 
bond,  and  is  insolvent.  She  prayed  an  injunction  to  prevent 
Stewart  and  Johnson,  parties  to  said  original  bill,  from  in- 
terfering further  with  said  property,  and  that  the  Receiver  be 
compelled  to  deliver  it  to  her  as  administratrix,  as  aforesaid. 
The  Chancellor  ordered  the  parties  to  show  cause  why  the 
prayer  should  not  be  granted. 

Edwards  demurred  to  this  bill,  upon  the  ground  that  ht 
was  a  mere  stakeholder  and  officer  of  Court  and  could  not  be 
sued  in  that  capacity.     He  auswereil,  denying  his  insolvency, 
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sayiDg  he  was  able  to  give  security^  and  would  do  so^  if  the 
Chancellor  so  ordered. 

Stewart  demurred,  upon  the  ground  that  there  was  no 
equity  in  the  bill ;  because  that  Court  had  no  jurisdiction 
over  him  as  he  resided  in  Terrell  county,  (the  bill  averred  he 
resided  in  Lee ;)  and  because  Mrs.  Johnson  could  and  should 
assert  her  rights  by  being  made  a  party  to  said  bill,  filed  by 
him  against  Johnson;  and  further,  because,  by  the  dismissal 
of  that  cause  in  the  Supreme  Court,  £d wards'  appointment 
was  res  adjudicata.  He  answered,  setting  out  the  same  facts 
as  he  had  stated  in  his  bill  against  Johnson ;  made  said  bill, 
Johnson's  answer,  and  all  the  proceedings  in  said  cause  afore- 
said part  of  his  answer,  Johnson  did  not  answer  Mrs.  John- 
son's bill. 

Upon  the  hearing,  the  Chancellor  refused  to  grant  the 
prayer  of  Mrs.  Johnson,  holding  that  she  could  fully  assert 
her  rights  as  a  party  to  the  said  bill  of  Stewart  vs.  Thomas 
Johnson.  Her  counsel  say  said  refusal  was  erroneous,  for 
various  reasons,  apparent  from  the  foregoing. 

C.  T.  Gcx)i>B,  for  plaintiff  in  error. 

W.  A.  Hawkins,  for  defendants. 

Wabner,  J. 

There  was  no  error  in  the  judgment  of  the  Court  below 
in  refusing  to  order  the  Eeceiver  to  turn  the  property  over  to 
the  complainant  on  the  statement  of  facts  disclosed  by  the 
record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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Augustus  C.  Felton,  plaintiff  in  error,  vs.  How akd  Hill 
and  WIFE,  d  oZ.,  defendants  in  error. 

1.  F.  bjthe  first  item  of  his  will,  bequeathed  a1ife*e8tateiQcertaioUBds 
to  his  son,  and  sabsequently,  by  a  codicil  thereto,  withdrew  said  prop- 
erty from  the  proyisiong  of  bis  will,  and  divided  it  equally  and  aitao- 
lutely  among  his  children,  and  the  property  given  to  his  sob  by  Um 
codicil  is  given  absolutely  without  any  referential  or  sabstituiioiuu 
words  carrying  it  back  under  the  provisions  of  the  first  item  of  the 
will,  but  the  devise  of  the  codicil  is  complete  aud  separate,  a&d  the 
terms  used  plain  and  anambiguous : 

HMf  That  the  son  took  an  absolute  estate  in  said  property  onder  tke 
codicil,  and  that  the  law  inhibits  the  construction  of  lesser  estate 
where  no  words  of  limitation  are  used  by  the  testator  and  where  &o 
such  intent  appears,  by  clear  and  necessary  words  in  the  isstrumeoL 

2.  In  the  construction  of  wills  the  mode  of  ascertaining  the  testator's  la- 
tent, is  not  by  arbitrary  conjectures  or  opinions  as  to  what  he  meant, 
but  it  is  to  be  drawn  from  the  whole  instrument,  under  rules  of  Uv. 

8.  Where  the  testator,  by  the  third  item  of  his  will,  gave  all  hispropenv^ 
not  otherwise  disposed  of,  to  his  children,  to  be  equally  divided  be- 
tween them,  and,  in  the  concluding  paragraph,  imposed  the  sam€  re- 
strictions and  regulations  contained  in  the  first  item,  and  the  first  iten 
bequeathed  a  life-estate  and  also  contained  restrictions  and  r^alauoas 
for  the  protection  of  each  life  estate : 

ffeldf  That  neither  by  the  language  used,  nor  by  a  legal  interpreUdos 
of  the  testator's  intent,  will  the  property,  thus  given  absolutely,  be  re- 
duced to  a  life-estate.  The  testator  has  not  so  declared,  and  the  r^ 
striction  and  regulation  imposed  cannot  be  held  to  diminish  the  ht. 
The  protection  of  the  law  invoked  for  the  preservation  of  the  estate 
given  is  consistent  with  such  estate,  and  Courts  will  not  supply  wordi 
to  support  a  construction  of  intention  to  give  a  lesser  estate,  whexe  iht 
words  employed  in  making  such  bequest  are  without  limitation. 

4.  Upon  the  death  of  the  two  minors,  who  took  under  the  above  it«m  c^f 
the  will,  their  brother  of  the  half-blood,  took,  as  heir- at  law,  the  share 
he  was  entitled  to  in  their  several  estates,  and  his  daughter  now  takest 
as  the  heir-at-law  of  her  father,  whatever  he  would  have  been  entitled 
to  in  the  premises. 

5.  In  the  property  withdrawn  from  the  first  item  of  the  will  and  Ah- 
posed  of  under  the  second  item  of  the  codicil,  the  children  of  Shad- 
rach  R.  Felton,  all  took  an  absolute  estate ;  and  the  imposition  of  a 
trustee,  under  the  third  item  of  the  codicil,  did  not  diminish  such  es- 
tate, but  was  within  the  intention  of  the  testator,  the  better  to  sec-re 
it  for  their  enjoyment ;  and  that  one  of  said  children  being  of  age,  dsd 
not  defeat  the  purpose  of  such  trust ;  and  in  such  estate,  if  not  db- 
posed  of  during  the  lifetime  of  John  Micajah,  his  daughter  was  en- 
titled to  his  share  therein,  as  his  heir-at-law  at  his  death. 
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C.  In  the  view  of  construction  which  we  give  this  will,  the  submission  to 
arbitration  in  this  case  was  not  such  a  submission  of  the  interests  of  the 
daughter,  she  being  an  infant,  and  without  guardiap  or  trustee,  as  es- 
tops her  assertion  of  her  rights  as  heir-at-law,  the  Statute  of  Limitations 
not  in  fact  having  application  to  her  claim  and  rights  in  the  premises. 

Construction  of  Wills.  Practice.  Before  Judge  Clark^ 
Macon  Superior  Court.     December  Term,  1870. 

Augustus  Cicero  Felton,  a  minor,  by  his  guardian,  brought 
his  bill  of  complaint,  against  Howard  Hill  and  his  wife, 
Carrie  E.  Hill,  Joel  B.  Griffin,  Clerk  of  the  Superior  Court, 
John  M.  Greer,  his  deputy,  John  L.  Parker,  Ordinary, 
Joshua  Theus,  and  his  wife  Lavinia,  and  Elizabeth  Felton, 
all  of  said  county  of  Macon,  averring  as  follows :  Shadrach 

R.  Felton,  late  of  said  county,  died  on  or  about  the 

(lay  of  April,  1832,  testate,  and  leaving  as  his  legatees,  his 
widow,  the  said  Lavinia,  John  Micajah  Felton,  and  the  fol^ 
lowing  minor  children,  to-wit:  William  Noah  Felton,  com- 
plainant, and  Jane  Elizabeth  Felton.  Said  will  and  codicil 
were  afterwards  to-wit:  at  the  May  Term,  1822,  of  the  In- 
ferior Court  of  said  Macon  county,  sitting  for  ordinary  pur- 
poses, duly  presented  by  Cicero  H.  Young  and  John  M.  Fel- 
ton, the  executors  therein  named,  for  probate  and  record,  and 
was  then  and  there  duly  proven  and  admitted  to  record ;  and 
the  executors  qualified.  Said  executors  assented  to  the  lega- 
cies contained  in  his  will,  and  paid  out  and  turned  over  the 
?ame  to  the  legatees  therein  named.  Cicero  H.  Young  as 
the  trustee  and  testamentary  guardian  of  complainant  and 
his  minor  brother  and  sister,  received  their  legacies  respect- 
ively in  his  character  of  testamentary  guardian  and  trustee, 
and  as  such  accounted  to  and  with  the  proper  authorities 
clierefor.  John  Micajah  Felton,  by  himself  and  one  Ezekiel 
n.  Adams, acting  as  trustee  for  the  legacies  to  him  bequeathed, 
received  the  same  and  gave  acquittances  therefor,  and  the  be- 
•^juests  to  the  said  Lavinia  were  paid  to  her.  Said  several 
legacies  were  turned  over  as  long  ago  as  the  year  1854.  John 
Micajah  Felton,  although  he  qualified  as  executor,  acted  but 
very  little  in  said  trust,  and  most  of  the  burthen  of  admin- 
istering said  testator's  estate  devolved  upon  said  Young. 
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Young  departed  this  life  intestate  on  1862,  lod 

John  Micajah  Felton  also  died  intestate  in  the  jear  1B67. 
There  has  been  no  representation  upon  his  estate,  and  there 
is  no  likelihood  of  there  being  anj.     Said  ezecators,  previ- 
ous to  the  death  of  said  John  Micajah,  had  fully  admiaistered 
the  estate  of  said  testator,  Shadrauh  R.,  and  had  paid  botk 
his  debts  and  legacies,  and  left  nothing  to  administer  onder 
the  law,  or  under  his  said  will.     But  notwithstanding  this 
full  administration  of  said  testator's  estate,  John  L.  Parker, 
Ordinary  of  said  county  of  Maoon,  has  caused  a  citatioo  to 
issue,  calling  upon  parties  at  interest  to  show  cause  whj  ad- 
ministration, (2e  fronts  non,  with  the  will  annexed,  of  said  Shad- 
rach  R.  Felton,  should  not  be  conferred  upon  the  Clerk  of 
the  Superior  Court  of  Macon  county,  or  some  other  discreet 
person,  for  the  reason  that  said  estate,  as  is  therein  alleged, 
has  not  been  fully  administered  by  said  deceased  execolore. 
Parker  has  been  induced  to  issue  said  citation  by  the  defend- 
ants.  Hill  and  his  said  wife,  Carrie  E.,  solely  for  the  bendt 
of  the  said  Carrie  £.,  who  is  the  sole  surviving  child  of  the 
said  John  Micajah,  and  who  claims  as  such  to  be  a  legatee 
onder  the  will  of  her  said  grandfather,  the  said  Shadradi  R. 
Said  will  was  made  on  the  17th  of  November,  1851,  and  is 
as  follows: 

**  In  order  to  dispose  of  my  property  in  such  manner  as  I 
consider  &ir  and  just  among  those  dear  to  me  by  family  ties, 
I,  Shadrack  R.  Felton,  do  make,  ordain  and  publish  this  mj 
last  will  and  testament,  with  the  following  provisions,  that 
is  to  say : 

**  Ist.  I  give  and  bequeath  to  my  oldest  son,  John  Micajah 
Felton,  for  and  during  the  term  of  his  natural  life,  five  cer- 
tain n^ro  slaves,  to-wit:  Anthony,  a  man  aged  about  twen- 
ty-five years,  and  his  wife,  Jane,  about  the  same  age.  Frank, 
a  fellow  aged  about  twenty  years,  Enoch,  a  boy  aged  about 
sixteen  years,  and  Green,  a  boy  aged  about  fifteen  years,  and 
al^o  the  use  and  occupation  of  the  land  I  purchased  from  the 
estate  of  the  late  John  Rushin,  deceased,  which  said  landi 
lie  in  the  fifteenth  district  of  originally  Houston,  now  Ma- 
con county,  and  amounts  to  nine  hundred  acres,  more  orles, 
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excepting  the  grounds  on  which  Montezuma  now  stands,  and 
the  right  of  way  heretofore  granted  to  the  Southwestern 
Railroad  Company. 

"  It  is  my  particular  desire,  and  I  hereby  direct,  that  the 
property  bequeathed  as  above,  with  its  natural  increase,  shall 
pass  to  and  become  vested  in  the  child  or  childrep  which  my 
eaid  son,  John  Micajah,  without  issue,  then  all  of  said  prop- 
erty shall  be  equally  divided  among  my  other  children  then 
living,  share  and  share  alike.  Should  any  of  my  children 
then  be  dead  leaving  issue,  then  the  share  of  the  parent  shall 
pass  to  my  grand-children  or  grand-child  then  representing 
said  deceased  parent. 

"  And  I  furthermore  declare,  that  the  control  and  posses^ 
sian  which  I  het^eby  give  to  my  son,  John  Micajah,  of  the 
property  aforesaid,  shall  amount  to  nothing  more  than  a  life* 
time  estate  in  the  same,  and  that  said  property  shall  not  be 
liable  for  the  debts  of  my  said  son,  John  Micajah,  nor  shall 
he  part  with  the  title  of  the  same^  so  as  to  deprive  my  grand- 
ehild  or  grand-children  which  he  may  leave  at  his  deaths  of  the 
benefit  of  said  property^  or  any  portion  thereof  or  in  default 
of  such  issue,  no  act  or  liability  of  his  shall  deprive  my 
other  children,  or  their  heirs,  of  the  absolute  right  to  said 
pro{)erty.  My  sole  object  in  making  this  restriction  is  to  se- 
cure to  my  grand'childreny  that  may  come  after  me,  a  subsantial 
token  of  my  love.  Should  the  said  John  Micajah  attempt  to 
sell  said,  or  become  so  involved  that  the  same  would  likely 
be  seized  for  his  debts,  I  direct  that  the  proper  Court  having 
jurisdiction  shall  appoint  a  prochien  ami,  or  next  friend,  to 
protect  the  rights  of  the  remaindermen  in  the  premises,  in  such 
way  as  shall  be  just  and  equitable.  By  nothing  herein  stated 
am  I  to  be  understood  as  doubting  the  prudence  or  integrity 
of  ray  said  son,  John  Micajah  Felton. 

"  2il.  To  my  beloved  wife,  Lavinia  Felton,  I  give  and  be- 
queath the  tract  or  lot  of  land  on  which  I  now  reside,  con- 
taining two  hundred  two  and  a  half  acres,  more  or  less,  with 
all  the  appurtenances  thereon,  during  her  natural  life  or 
widowhood.  Should  she  marry  after  my  death,  it  is  hoped 
that  a  good  home  will  be  provided  for  her  by  my  successor. 
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In  the  event  of  her  second  marriage,  the  said  lot  of  lainl  fe 
to  be  equally  divided  in  value  among  all  my  children  by  mj 
said  wife. 

^'3d.  After  the  payment  of  my  just  and  lawful  debts,  if 
any  should  exist  at  my  death,  the  balance  of  my  propeitj, 
consisting  of  lands,  slaves,  plantation  stock,  ehoses  id  actioo 
and  all  other  thing  whatsoever,  is  to  be  divided  equally 
among  my  children,  that  is  to  say,  William  Noah  Felton, 
Augustus  C.  Felton  and  Jane  Elizabeth  Felton,  and  each 
other  child  or  children  hereafter  to  be  bom,  which  I  maj 
have  at  the  time  of  my  death,  or  which  may  be  bom  of  my 
said  wife  within  the  usual  period  of  gestation  thereafter, share 
and  share  alike.  If  the  lands  can  be  divided  fairly  among 
my  said  children,  I  desire  that  a  partition  may  take  plaee, 
but  if  the  executors  or  a  majority  of  the  l^atees should  pre- 
fer to  divide  otherwise,  then  a  valuation  is  to  take  place  and 
the  proper  sums  awarded. 

'^To  guard  against  imprudence  or  misfortune  on  the  part 
of  all  my  children,  I  hereby  impose  on  each  of  them  and 
the  property  herein  bequeathed  to  them  respectively,  the  same 
restrictioDS  and  regulations  hereinbefore  applied  to  mj  son, 
John  Micajah,  and  the  interest  he  may  take  onder  this  will. 

*^  4th.  In  all  my  property,  except  my  lands,  my  wifeLa- 
vinia  is  to  receive  a  child^s  part  and  no  more ;  nothing  hereio 
being  is  to  interfere  with  the  right  to  the  possession  of  tbe 
lot  of  land  on  which  I  reside,  as  hereinbefore  provided. 

*'  5th.  Such  sums  of  money  as  I  bave  advanced  or  mar 
advance  to  my  son,  John  Micajah,  he  is  to  refund  to  my  es- 
tate and  the  same  is  to  be  equally  divided  among  all  my 
children,  allowing  a  child's  part  to  my  said  wife. 

**  6th.  The  proceeds  of  the  lands  now  laid  out  for  the 
town  of  Montezuma,  are  to  be  equally  divided  among  all  my 
children,  and  they  are  to  have  a  vested  and  equal  interest  in 
said  land  or  town  site. 

^^7th.  I  appoint  John  Micajah  Felton  and  Cicero  H. 
Young  executors  to  this  my  last  will  and  testament,  and  re* 
quest  the  Inferior  Court,  when  sitting  for  ordinary  purposei 
for  Macon  county,  to  appoint  a  suitable  person  administnitor, 
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with  the  will  annexeil,  to  carry  out  the  foregoing  provisioDS, 
should  the  above  named  executors  decline  qualifying  or  re* 
sign.  Hereby  revoking  any  will,  and  all  wills  by  me  at  any 
time  heretofore  made,  I  declare  this  to  be  my  only  last  will 
and  testament,  containing  a  true  disposition  of  my  property 
and  effects/' 

Codicil  of  15th  of  Aprils  1852. 

'^Ist.  In  the  first  clause  of  tny  said  will,  I  gave  and  be- 
queathed to  my  son^  John  Micajah  Felton,  a  life-estate  in 
certain  property  therein  mentioned.  Now  I  revoke  so  much 
of  said  clause  as  relates  to  the  lands  therein  specified,  and 
hereby  give  and  bequeath  to  my  said  son,  John  Micajah,  all 
my  claim,  title  and  intei*est  to  and  in  the  town  of  Montezu- 
ma, aud  the  parcel  of  land  connected  therewith,  consisting 
of  twenty  acres,  more  or  less,  which  I  jointly  hold  with  John 
T.  Brown ;  and  my  said  son,  John  Micajah,  is  to  have  no 
portion  of  any  lands,  except  the  said  Montezuma  property, 
to  the  extent,  as  aforesaid.  And  further,  my  said  son,  John 
Micajah,  is  to  pay  to  my  executors  all  the  money  or  sums 
that  I  have  advanced  to  him,  or  paid  on  his  account,  or  may 
hereafler  advance  or  pay  on  his  account,  except  one  share 
thereof,  equal  to  a  share,  counting  my  said  wife,  Lavinia, 
and  all  my  children,  each  as  a  share  holder,  which  one  said 
share  he  is  permitted  to  retain  for  his  own  use,  and  no  more. 

"  2d.  All  my  lands  then  withdrawn  from  the  provisions  of 
the  said  first  clause  of  my  said  will,  are  to  be  sold  by  my  ex- 
ecutors, and  the  proceeds  thereof  to  be  equally  divided  among 
all  my  children,  share  and  share  alike,  including  John  Mi- 
cajah. 

'^  3d.  I  hereby  constitute  and  appoint  Cicero  H.  Young  a 
trustee  for  all  my  children,  sons  and  daughters,  and  vest  in 
him  the  legal  estate  in  all  the  property  specified  in  said  will, 
set  apart  for  them  respectively  for  their  own  separate  use  and 
benefit  And  I  hereby  authorize  and  require  said  trustee  and 
his  suocessor  or  successors  to  keep  the  property  of  each  of  my 
children  from  waste,  and  to  preserve  the  same,  from  *  *  * 
in  hands  or  in  such  form  as  he  may  deem  best  for  their  inter- 
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est  and  happiness,  allowiug  to  my  eaid  children  the  free  use 
SD(I  profits  of  said  pro{)ertjr,  but  not  the  right  to  sell  or  dis- 
pose of  the  same  without  the  consent  in  writing  of  my  etid 
trustee  or  his  successors." 

It  is  claimed  hy  Hill  and  wife  that  tlie  l^cy  in  this  2d 
item  of  said  codicil  tn  the  said  John  Micajali  is  iDcambend 
with  and  subject  to  the  same  trusts,  restrictions  and  limJU- 
tions  as  the  devise  in  said  1st  item  of  said  will  of  said  testa- 
tor ;  that  said  John  Micajah  had  only  a  life-estate  in  sud 
legacy,  and   that  the  remainder  therein  at  the  death  of  said 
John  Micajah,  vested  in  and  become  the  property  of  said 
Carrie  E.,  the  daughter  of  said  John  Micajah ;  that  a  trustee 
was  appointed  by  said  testator  in  the  3d  item  of  said  codidl, 
to  preserve  said  remainder  for  the  use  of  said  Carrie  E.,  and 
that  said  executors  have  never  administered   this  portieaif 
said  testator's  estate,  by  making  sale  of  said  lands  and  divi- 
ding the  proceeds  among  the  persons  entitled  under  nid  2d 
item  in  said  codicil,  and  that  to  tliis  extent,  and  this  eiteot 
only,  is  said  testator's  estate  unadmini&tered;  and  that  Uk; 
desire  said  administrator,  de  bonU  non,  with  the  will  aooeud, 
of  eaid  Shadrach  R.  Felton,  solely  to  enable  said  Canie  E. 
to  set  up  and  successfully  prosecute  her  rights  in  and  to  the 
said  land.     Complainant  submits,  however,  that  the  legacj 
to  said  John  Micajah,  in  am' ' 
was  and  is  absolute  and  uu 
trust  whatever,  and  subject  I 
that  there  is  no  remainder  g 
or  any  other  person ;  and  he 
Felton,  in  his  lifetime,  sold  : 
e£t  in  said  legacy  to  Cioert 
guardian  of  complainant,  ant 
tliat  said  Cicero  H.  paid   to 
proceeds  of  the  projrerty  of 
liam  Noah,  previous  to  the  (i 
for  said  legacy,  the  snm  of  I 
therefor,  dated  December  24t 
time  the  said  Cicero  H.,  as 
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land  adversely  to  said  John  M.  After  the  death  of  Cicero 
H.  Young,  to-wit :  On  the  17th  day  of  September,  1863, 
Ellis  R.  Young,  the  administrator  of  said  Cicero  H.,  deliv- 
ered said  receipt  to  said  John  M.,  who  promised  to  return  the 
same  when  called  for,  but  who,  in  his  lifetime,  never  did  so, 
and  said  receipt,  if  still  in  existence,  is  doubtless  among  the 
papers  of  said  John  M.,  and  subject  to  the  control  of  said 
defendants,  Howard  and  Carrie  E.  Hill  and  Elizabeth.  Ex- 
ecutors advertised  said  land  for  sale  in  the  Southwest  Oeov" 
gian,  on  the  21st  July,  1852,  and  stated  therein,  if  not  previ- 
ously disposed  of,  said  land  would  be  sold  in  the  town  of 
Montezuma,  at  public  auction  on  the  first  Tuesday  (2d  day) 
of  Noveml)erof  that  year.  Said  sale  did  not  come  off  at 
said  appointed  time,  but  was  had  at  a  subsequent  period,  to 
which  it  was  regularly  postponed ;  said  land  was  sold,  in  fact, 
to  one  Jefferson  R.  Westberry,  who  was  the  highest  and  best 
bidder  therefor  at  said  sale ;  but  whether  said  Westberry  ever 
secured  a  conveyance  therefor,  complainant  cannot  say,  as  the 
said  Westberry,  together  with  the  other  parties  to  the  trans- 
action, is  now  dead;  though  he  does  not  believe  that  he  ever 
did,  as  he  has  certain  information  that,  after  said  sale,  the  said 
bid  was  transferred  by  the  said  Westberry  to  said  Cicero  H. 
Young,  as  the  guardian  and  trustee  of  complainant  and  his 
said  brother  William  Noah,  and  that  said  Cicero  H.,  re* 
turned  his  actings  and  doings  in  that  behalf  to  the  proper 
Court,  and  obtained  its  sanction.  Said  return  was  destroyed 
at  the  burning  of  the  Court-house  of  Macon  county,  in  the 
Spring  of  1857,  but  said  Cicero  H.,  as  such  trustee,  had  the 
ratification  of  said  John  Micajah  to  said  transaction,  and  set- 
tled with  him  for  his  interest  therein,  as  is  shown  by  the  said 
receipt  for  $1,666  60  above  referred  to,  as  also  by  copies  of 
two  deeds  from  John  Micajah  Felton  and  his  trustee  Ezekiel 
H.  Adams  to  Cicero  H.  Young,  trustee  and  guardian,  as 
aforesaid  exhibited,  each  bearing  date,  December  24th,  1853, 
and  by  which  the  entire  interest  of  the  said  John  M.,  both 
in  his  own  right,  and  in  right  of  his  deceased  sister  in  and 
to  said  land,  in  said  2d  item  of  said  codicil,  is  conveyed,  and 
also  all  the  interest  of  said  John  M.^  6f  every  kind  whatso- 
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ever,  in  and  to  the  estate  of  his  said  deceased  sister,  Jane 
Elizabeth.  Afler  the  death  of  said  Cicero  H.  Young,  to- 
wit:  on  the  14th  day  of  September,  1863,  his  actings  and 
doings,  touching  the  administration  of  the  estate  of  the  said 
Shadrach  R.  Felton,  and  his  guardian  and  trusteeship  under 
said  will,  and  the  rights  and  interests  of  each  of  the  legatees 
under  the  will  of  said  Shadrach  K.  Felton,  were  submitted 
by  Ellis  R.  Young,  administrator  of  said  Cicero  H.  Young, 
deceased,  together  with  the  other  parties  in  interest,  to  the 
arbitrament  and  award  of  Benjamin  Harris  and  David  L 
Wicker,  who  selected  John  M.  Greer  as  an  umpire,  and  the 
said  arbitrators  and  umpire,  on  the  17th  day  of  Septembtf, 
1863,  rendered  their  award,  settling  the  accounts  of  said 
Cicero  H.  Young,  as  such  executor,  and  also  the  rights  and  in- 
terests of  tiie  respective  legatees  under  said  will,  which  award 
was  duly  returned  to  and  made  the  judgment  of  the  Superior 
Court  of  said  county  of  Macon,  at  the  September  Adjoumetl 
Term  thereof,  in  the  year  last  aforesaid.  This  is  as  a  com- 
plete bar  to  said  application  for  letters  of  administration  or 
any  contemplated  proceedings,  founded  upon  the  grant  of  the 
said  administration  by  the  said  defendants  or  any  of  them. 
All  the  property  bequeathed  by  the  will  to  the  said  John 
Micajah,  in  which  the  said  defendant,  Carrie  E.,  had  any  in- 
terest, or  which  was  incumbered  with  any  trust,  or  subject  to 
limitations  and  restrictions,  consisted  of  slaves,  which  were 
manumitted  in  the  lifetime  of  said  John  Micajah.  Any  other 
legacy  or  right  which  said  John  Micajah  had  under  said  will 
has  been  settled  for,  and  his  chosen  trustee  has  receipted  for 
the  same.  Jane  Elizabeth  Felton  died  in  1852,  and  William 
Noah  Felton  on  or  about  the  15th  day  of  September,  1862; 
they  were  both  under  age  and  left  no  child  or  other  descend- 
ant, and  died  intestate,  and  the  interests  of  said  John  Mica- 
jah and  others  in  the  estate  of  each  of  them  is  disposed  of 
and  settled  by  said  award,  the  deed  and  receipt  given  by  said 
John  M.  to  Cicero  H.,  as  guardian,  for  $1,203  00,  dated 
about  the  1st  day  of  February,  1854.  Said  receipt  was  given 
for  said  John  Micajah's  interest  in  the  negroes  belonging  to 
said  Jane  Elizabeth,  as  he  has  been  informed  and  believes. 
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Said  award,  so  far  as  said  John  Micajah's  interest  or  the 
interest  of  the  otiier  defendants  thereunder  is  concerned,  has 
been  fully  performed,  and  a  division  in  kind  being  impracti- 
ble  under  said  award,  the  said  John  Micajah,  on  the  27th 
day  of  February,  1864,  sold  and  conveyed  to  Sidney  S.  Hath- 
away, then  the  guardian  and  trustee  of  complainant,  all  the 
interest  he  then  had  in  the  estates  of  said  Jane  Elizabeth  and 
William  Noah.  Elizabeth  Felton  and  Carrie  E.  Hill,  are 
and  were  the  only  heirs  at  law  of  said  John  Micajah.  Cico- 
ro  H.  Young  resigned  the  trust,  so  far  as  respected  the  lega- 
cies to  said  John  Micajah  and  his  ofispring,  some  time  in  the 
year  1852;  his  resignation  was  accepted,  and  Ezekiel  H. 
Adams  was  appointed  in  his  place,  and  continued  to  act  in 
said  trust  up  to  the  period  of  his  death,  which  occurred  some 
time  in  the  year  1861,  and  afterwards,  William  H.  Felton 
was  appointed  the  successor  of  said  Adams  in  said  trusts,  and 
represented  said  tru8t  in  the  arbitrament  and  award.  He 
pleads  the  Statute  of  Limitations  against  the  grant  of  said 
administration,  de  bonis  non,  and  any  litigation  consequent 
thereon,  or  the  disturbance  of  his  rights  under  the  will  of 
the  said  Shadrach  R. 

The  prayer  was  that  the  Ordinary  be  restrained  from  grant- 
ing letters  of  administration  to  the  Clerk  of  the  Superior 
Court;  that  all  suits  touching  these  matters  be  restrained, 
and  that  the  rights  of  the  respective  parties  be  fully  fixed  in 
the  decree  in  this  cause.  Answer  was  waived.  So  much  of 
the  answers  as  is  necessary  to  show  the  issues  was  as  follows : 

Howard  Hill  and  his  wife,  Carrie,  denied  that  John  M, 
Felton  assented  to  Adams'  receiving  said  legacy  as  his  trus- 
tee. They  said  that  at  the  time  of  sale,  in  December  1853, 
and  at  the  arbitration  in  1863,  Carrie  was  a  minor,  knowing 
nothing  of  her  interests  under  the  will,  and  nothing  of  said 
sale;  on  the  13th  of  December,  1866,  she  married  Hill;  her 
father  died  in  Feburary,  1867,  when  she  was  but  fourteen 
years  old.  They  said  that  said  saled  were  illegal,  and  prayed 
that  they  be  set  aside.  They  contended  that  under  the  will 
John  Micajah  took  only  a  life-estate  in  the  pro{)erty,  (except 
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his  share  of  his  indebtedness  to  testator)  with  remainder  to 
said  Carrie.  * 

Bj  way  of  cross-bill,  they  answered  that  npon  the  death 
of  Jane  Elizabeth,  Carrie  was  entitled  to  one-third  of  ber 
estate,  and  upon  the  death  of  William  Noah,  she  was  en- 
titled to  one-half  of  his  estate;  if  John  Micajah  took  under 
the  will  any  interest  in  these  dead  minors'  estate,  it  was  but 
a  life-estate.  They  said  that  when  the  will  was  made  John 
Micajah  was  greatly  in  debt,  insolvent,  improvident,  waste- 
ful  and  prodigal,  in  fact,  at  times  greatly  dissipated,  and  there- 
fore Shadrach  L.  made  said  will  as  he  did,  intending  to  give 
him  but  a  life-estate.  They  said  that  said  pretended  salebj 
John  Micajah  was  fraudulent;  that  the  arbitration  was  solely 
as  to  John  Micajah's  indebtedness  to  testator  and  his  inter- 
est in  the  estates  of  Jane  Elizabeth  and  William  Noah,  and 
that  this  award  was  by  a  mistake  as  to  what  was  John  Mici- 
jah's  estate  under  said  will,  is  contrary  to  law  and  equity, 
and,  at  any  rate,  does  not  bind  Carrie,  who  wasa  miDor,and 
not  represented  therein.  And  they  prayed  that  the  oomplain- 
ant  should  not  settle  with  his  ward,  then  near  his  majority, 
till  these  matters  were  adjusted. 

Augustus  C.  having  attained  his  majority,  demurred  to 
said  cross-bill  for  want  of  equity,  and  answered  it,  but  the 
answer  is  not  material  here. 

Argument  being  heard,  the  said  presiding  Judge  decreed, 
among  other  things : 

First  That  John  Micajah  Felton  took  only  a  life-estate 
in  the  property  bequeathed  in  and  by  the  first  item  of  the 
will  of  Shadrach  B.  Felton,  deceased,  with  remainder  to  sneh 
child  or  children  as  said  John  Micajah  left,  him  surviving,  at 
his  death,  and  that  the  provisions  and  limitations  above  spe- 
cified extend  to  the  bequests  made  to  said  John  Micajah  in 
the  first  and  second  items  in  the  codicil  to  said  will ;  and 
that  defendant,  Carrie  E.  Hill,  being  the  surviving  child  of 
said  John  Micajah  Felton,  is  entitled  to  the  remainder  in  all 
said  bequests  in  which  said  John  Micajah  had  a  life-estate 
by  the  terms  of  said  will  and  codicil. 

Second.  That  as  to  the  estate  which,  passed  under  the  said 
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will  to  Jane  Elizabeth  Felton  and  William  Koah  Felton, 
each  of  whom  died  in  the  lifetime  of  John  Micajah  Felton, 
the  said  John  Micajah  Felton  took,  in  each  of  said  estates, 
an  absolute  fee  simple  title  in  remainder,  unincumbered  with 
any  trust  or  condition  whatsoever,  and  the  said  John  Mica- 
jah Felton,  in  his  lifetime,  having  disposed  of  said  interest 
by  and  to  the  trustees  of  complainant,  Augustus  Cicero  Fel- 
ton, both  in  the  lands  conveyed  by  the  third  item  in  testa- 
tor's will  and  iu  the  second  item  of  the  codicil,  that  a  life- 
estate  in  the  one-fourth  part  of  said  lands  so  devised  as  last 
aforesaid,  with  remainder  to  such  child  or  children  as  the 
said  Augustus  Cicero  may  leave,  him  surviving,  and  in  de- 
fault of  such  child  or  children,  then  over  to  the  issue  of  any 
deceased  brother  or  sister  of  the  suid  Augustus  Cicero  Fel- 
ton, be  decreed  to  him  the  said  Augustus  Cicero  Felton,  and 
that  the  said  Augustus  Cicero  Felton  shall  take  in  fee  simple 
the  remainder,  to  which  he  was  entitled  at  the  death  of  his 
brother  and  sister,  the  said  William  Noah  and  Jane  Eliza- 
beth, and  also  the  remainder  to  which  said  John  Micajah 
Felton  was  entitled  in  the  said  estate  bequeathed  as  afore- 
^id  to  the  said  William  Noah  and  Jane  Elizabeth  respec- 
tively, the  same  having  been  purchased  from  said  John  Mi- 
cajah for  said  Augustus  Cicero  by  his  trustees;  and  that  the 
said  Carrie  E.  have  and  recover  of  the  complainant  the  be- 
quests in  said  items  of  said  will  and  codicil  contained,  which 
which  were  bequeathed  to  John  Micajah  for  life,  the  same 
being  one-fourth  part  of  said  lands,  which  are  to  be  parti- 
tioned and  divided  between  the  said  Augustus  Cicero  and 
Carrie  E.  in  the  proportions  above  mentioned;  or  in  the 
event  that  the  said  partition  is  impraoticable,  then  said  lands 
are  to  be  sold  for  a  division. 

Third.  That  the  bar  of  the  Statute  of  Limitations  and 
lapse  of  time  and  of  the  judgment  and  award  set  up,  do  not 
attach  to  the  estate  of  the  said  Carrie  E.,  and  that  the  same 
be  disallowed  and  overruled,  .and  that  defendants  recover 
costs. 

To  which  said  decree  both  complainant  and  defendants  ex- 
cepted.   Complainant  says  that  said  Court  committed  error : 
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Firflt.  In  holding  and  decreeing  that  the  restrictiona,  lim- 
itations and  conditions  of  the  bequest  to  John  Micajah  Fel- 
ton contained  in  the  first  item  of  the  will  of  Sbadrach  R 
Felton,  deceased,  extended  to  the  bequests  contained  in  tbe 
first  and  second  items  of  the  codicil  of  the  said  testator'i 
will. 

Second.  In  holding  and  decreeing  that  the  said  John  Mi- 
cajah Felton  took  an  interest  in  any  of  the  property  be- 
queathed to  Jane  Elizabeth  FeFton,  William  Noah  Felton 
and  Augustus  Cicero  Felton,  and  by  the  third  item  of  tes- 
tator's will  and  the  second  item  of  the  codicil  thereto,  and 
in  decreeing  to  the  said  defendant,  Carrie  E.,  a  fourth  inter- 
est in  the  lands  in  and  by  said  items  of  said  will  and  codicil 
bequeathed,  etc.  • 

Third.  In  overruling  and  disallowing  the  bar  of  the  Stat- 
ute of  Limitations  and  of  the  award  and  judgment  pleaded 
and  set  up  by  the  complainant,  and  in  decreeing  cost  agaiost 
the  complainant. 

And  the  said  defendants  say  that  said  Court  erred  in  de- 
creeing that  said  John  Micajah  Felton  took  a  fee  simple  io- 
remainder  in  the  property  bequeathed  to  the  said  William 
Noah  and  Jane  Elizabeth  Felton  for  life  respectively,  for 
that  the  said  John  Micajah  took  only  a  life-estate  in  said  re- 
mainder, with  remainder  in  fee  to  each  child  or  children  as 
he  might  leave  him  surviving. 

(This  record  was  delivered  in  the  Express  office,  bat  uftm 
showing  that  it  was  sent  in  time,  it  was  entered  upon  tbe 
docket,  though  it  arrived  after  return  day  for  this  Term.  It 
was  stated  to  the  Court,  that  various  actions  of  ejectnieat  de- 
pended upon  the  construction  of  said  will,  and  it  was  asked 
that  counsel  in  them  might  appear  in  this  cause  and  that  ex- 
tra time  be  given  for  argument.  Leave  was  granted,  with 
three  hours  extra  time.) 

PoE,  Hall  &  Poe,  F.  S.  Snead.  Nesbits  &  Jacksox, 
W.  A.  Hawkins,  for  Augustus  C.  Felton.  The  fee  passeil 
to  the  surviving  brothers  and  sisters  when  the  others  died. 
The  law  favors  the  vesting  of  remainders :    K.  CodefHC 
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2243.  GraDcl-children  not  held  included  by  ^^  children '' 
unless  such  iatention  apparent  in  will :  25th  Ga.  B.,  649. 
Mrs.  Hill  takes  only  by  substitution  for  her  father,  if  he  was 
dead  when  the  remainders  vested  :  11  E.  L.  &  Eq.  R.,  216; 
23dy  165;  21st,  18  and  21.  John  Micajah  took  a  fee  under 
the  first  and  second  items  of  the  codicil,  without  the  restric- 
tions and  limitations  of  the  will :  Cobb's  N.  D.,  169 ;  Code, 
8ec.  2222;  15th  Oa.  R,  561,  563;  9th  East.,  267 ;  12  E. 
L.  &  Eq.  B.,  303.  Words  may  defeat  intention,  but  if  plain 
and  practicable,  the  words  must  control :  18th  Yes.  R.,  368, 
573 ;  S.  C.  2  Merivale  R.,  25;  9th  Ves.  R.,  205;  2  Roper 
on  L.,  1461, 1470,  1471,  1463,  1467, 1469 ;  3  Ves.  R.,  302, 
317,  419;  5th,  578;  1  Green  &  Stu.,  517;  1  Ves.  &  B., 
389 ;  9  Simons,  515 ;  2  Call.  R.,  354 ;  1  AVms.  on  Ex.,  8 
and  notes.  As  to  restraints  upon  use  of  pro|)erty  by  one 
8ui  juris:  I^win  on  Trusts,  131  €^  8eq,;  10  E.  L.  &  Eq.  R., 
64;  Acts  1863-4,  page  4*;^  R.  Code,  sec.  2280.  The  words 
*'said  will''  must  not  apply  to  the  codicil :  Ward  on  Leg., 
198;  2  Ves.,  242;  Bell's  Supp.,  333;  1  Merivale  R.,  23, 
719  ;  Jarman  on  W.,  156.  The  codicil  makes  the  life-estate 
in  the  uill  a  fee :  23  E.  L.  &  Eq.  R.,  4.  Carrie  E.  had  a 
trustee,  and,  therefore,  is  barred :  Lewin  on  Trusts,  719,  722 ; 
3  Kelly,  256.  The  exceptions  as  stated  in  27th  Ga.  R.,  159; 
Acts  of  1856,  sees.  19,  20,  page  235,  and  B.  Code,  sees.  2875, 
2876  do  not  apply  when  infants  have  guardians :  Code,  sec. 
2873.  Felton  represented  Carrie  E.'s  trust  estate  in  the  ar- 
bitration. The  trustee  is  bound  to  protect  trust  estate :  Lew- 
in on  Trusts,  18,  269,  681 ;  B.  Code,  sees.  2833,  4166;  Acts 
1855-6,  page  222.  As  to  carrying  out  whole  scheme  of  the 
nrill :  B.  Code,  sees.  2360,  2369,  2634,  2435,  et  aeq. 

William  H.  Bobekbon  ;  Phil.  Cook  ;  Lyon,  deGbap- 
nxBEiD  &  Irvin  ;  Thomas  Loyd,  contra.  Intention  should 
tontrol:  12th  Ga.  B.,  47.  As  to  codicil :  1  Bed.,  sees.  12, 
8,  351-2,  359-60.  The  codicil  is  part  of  the  will :  B. 
Jpde,  sec.  2369.  As  to  one  legacy  substituted  for  another: 
ViVms.  on  Ex.,  1112 ;  1  Ves.  Jr.,  279 ;  2d,  450 ,  6  Mod.  B., 
3 ;  2  Bland,  306.     The  power  of  disposal  in  codicil  does 

Vol.  xli.-^37. 
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not  enlarge  life-estate  in  will :  18th  Ga.  R.,  457.    Carrie  £ 
being  minor,  not  bound  by  award :  Jones  vs.  Park,  last  term. 

LOCHRANE,  C.  J. 

The  legal  questions  presented  by  the  record  io  thU  case, 
arise  under  the  construction  of  the  will  of  Sbadrach  Fdtoo, 
deceased,  and  we  will  present  briefly  the  judgment  of  tbe 
Ck)urt  in  the  premises. 

1.  It  is  clear  to  our  mind  that  under  the  first  item  of  ike 
will  John  Micajah  Felton  took  a  life-estate,  and  it  is  equallj 
clear  that  under  the  first  item  of  the  codicil  be  took  an  abso- 
lute estate.     Whether  the  language  used  in  the  oodicii  in 
regard  to  the  property  therein  mentioned  is  intended  to  be 
substitutional  for  that  withdrawn  from  the  first  item  of  the 
will,  we  will  discuss  hereafter.     In  construing  the  oodicii  k 
a  part  of  the  will,  if  the  same  property  mentioned  in  thefir^ 
item  of  the  will  had  been  by  a  sulisequent  clause  of  the  same 
paper  conveyed,  by  the  words  used  in  the  codicil,  the  latter 
clause,  in  both  intent  and  terms,  would  have  prevailed  orer 
the  former.     And  I  may  remark  that  the  rule  requires  more 
strength  and  clearness  of  expression  to  carry  change  of  inteot 
at  the  time  of  making  a  will,  where  two  clauses  are  repo^- 
nant,   than  at  a  subsequent  time,   when  the  making  of  a 
codicil  implies  change  of  sentiment  in  the  premises.    If  tbe 
two  clauses  as  to  the  same  property  had  been  found  in  tbe 
same  will,  the  one  would  have  been  a  life-estate  and  the 
other  an  absolute  estate.     The  language  used  in  the  former 
is  "  that  the  control  and  possession  I  hereby  give,  etc,  sball 
amount  to  nothing  more  than  a  life-estate;"  in  the  latter/'I 
bequeath  to  my  said  son  all  my  claim,  title  and  intere^to 
and  in,"  etc.     The  rule  is,  where  this  repugnance  exists,  tbe 
latter  disposition  prevails  cum  duo  inter  se  repugiwmiea  repe- 
riuntea  in  testamento  vitimufn  ratum  est:  Co.  Lttt.  112;  ao<l 
this  rule  has  been  held  by  Lord  Alvanly,  Sir  James  Hans- 
field,  Lord  Eldon,  Sir  John  Leach,  Lord  Brougham,  etc.,  etc. 
In  cases  where  the  repugnance  arises  by  the  provisions  of  tbe 
codicil  and  by  the  provisions  of  the  same  testamentary  paper, 
greater  effort  is  necessary  to  reconcile  the  latter  than  Use 
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former,  where  the  act  testifies  to  a  design  of  change  and 
alteration  of  the  original  instrument:  Jarman  on  Wills,  156. 
And  where  by  the  codicil  an  absolute  estate  is  given,  without 
any  referential  words  carrying  back  the  bequest,  under  limi- 
tations in  previous  provisions,  Courts  cannot  supply  such 
intent  by  constructions.  Where  the  devise  is  complete,  sep- 
arate and  unequivocal,  the  law  inhibits  the  construction  of 
lesser  estates,  where  no  words  of  limitation  are  employed  by 
the  testator :  Code  2222. 

2.  Nor  does  this  rule  infringe  the  principle  of  construction 
applicable  to  wills,  that  Courts  will  gathel*  from  cM  legal 
nourees  the  intent  of  the  testator  so  as  to  give  it  effect.  This 
rule  would  be  strained  too  far  if  Courts  were  competent  to 
pronounce  the  intent  of  the  testator  without  drawing  it  from 
the  instrument  itself,  under  plain  principles  regulating  the 
mode  by  which  it  may  be  legally  ascertained.  Perhaps  no 
stronger  expression  of  the  principle  can  be  found  than  that 
laid  down  by  Bedfield  where  he  says :  "  The  construction  of 
a  will  depends  upon  the  intention  of  the  testator,  to  be  ascer- 
tained irom  a  full  view  of  everything  contained  within  the 
four  oorners  of  the  instrument.^'  It  is  not  intended  that 
Courts  should  substitute  intention,  to  change  the  plain  con- 
struction of  words.  The  language  of  Lord  Eldon  in  Cham- 
bers vs.  Brailsford,  2  Merivale,  24,  embodies  the  philosophy 
of  the  law  on  this  subject :  ^'  Whatever  may  be  my  opinion 
as  to  the  probable  intention  of  the  testator,  I  am  bound  in 
this  case  by  the  rule  of  law/'  And  Lord  Mansfield  tersely 
remarked,  'Hhe  principle  is  fully  settled  and  established,  and 
DO  conjecture  of  a  private  imagination  can  shake  a  rule  of 
law.''  And  fully  concurring  in  the  wisdom  and  force  of 
these  sentimentSi  I  feel  sustained  in  the  assertion  that,  while 
intent  may  be  the  key  to  the  construction  of  a  will,  the  facts 
bhich  the  key  will  fit,  must  be  found  in  the  instrument ; 
^hat  is  meant  must  be  deduced  from  something  said,  and 

t  depend  upon  conjecture.    But  under  the  facts  in  this 

,  and  out  of  the  language  used  by  the  testator,  I  deduce 

is  intention  to  be  favorable  to  the  legal  intent.    He  gave 

tain  lands  to  his  son,  and  he  knew  how  to  create  a  life- 
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estate  therein,  and  uses  fit  and  appropriate  words  to  coBsam* 
mate  his  purpose.    Several  months  subsequently  be  made 
the  codicil,  and  expressed  the  reason  for  this,  that  he  desired 
to  change  some  of  the  pr(mgion8  of  hb  will ;  not  hj  sobsd- 
tuting  some  other  property  but  by  a  change  of  the  providm 
of  his  will.     He  then  proceeded  in  execution  of  his  purpose, 
and  did  so  in  plain,  unambiguous  language.    The  propertj 
given  by  the  codicil  is  town  property  in  Montezuma— a  class 
of  property  worthless  as  a  life-estate — that  was  valuable  oolf 
in  view  of  improvement,  and  this  property  by  his  will  «ts 
directed  to  be  sold,  and  by  the  sixth  item  fettered  with  oo 
limitations.     And  the  property  he  withdrew  from  the  first 
item  of  the  will,  is,  by  subsequent  provision  in  itsdispositioo 
by  the  codicil,  encumbered  with  no  such  limitation.    It  docs 
appear  that  his  intention  to  change  the  provisions  of  bis  will 
was  to  extend  to  the  property  itself  thus  changed,  and  the 
appointment  of  a  trustee  to  hold  the  legal  estate  is  compatible 
and  not  inconsistent  with  the  fee.     Under  the  English  bv 
statute,  3  July,  1837— *<  An  Act  for  the  amendment  of  lavs 
with  respect  to  wills  *' — it  was   held,  that  whoi  any  real 
estate  shall  be  devised  to  any  person,  without  any  wordaof 
limitation,  such  devise  shall  be  construed  to  pass  the  &e 
simple,  suggested  by  the  legal  statesmanship  of  Lord  Den- 
ham  in  relation  to  the  difficulty  of  settling  the  rule  as  to 
devises  to  trustees.     That  act  establishes  the  rule  ^wheft 
any  real  estate  shall  be  devised  to  a  trustee  without  ao; 
express  limitation  of  the  estate,  to  be  taken  by  such  trustee, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee 
simple  or  other  the  whole  legal  estate  the  testator  had.'' 
Under  our  system  of  laws  and  the  adjudication  of  oar  Cburts 
covering  trust  estates,  we  see  the  applicability  of  the  princi- 
ples laid  down,  and  the  last  item  of  the  codicil  appointing  a 
trustee  for  the  preservation  of  the  property  was  not  such  a 
limitation  .or  restraint  upon  it  as  changed  its  legal  cbaraoter 
as  to  the  amount  of  the  estate  granted.     And  I  hold  that  a 
fee  simple  estate  under  our  laws  may  be  conveyed  in  trust  b; 
a  testator,  to  one  otherwise  wd  juris  for  the  purposea  of  itti 
preservation.    The  right  and  dominion  over  the  estate  vests 
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under  the  law  a  power  in  the  owner  to  protect  it,  through 
the  agency  of  trustees,  to  the  use  and  enjoyment  of  his  bene- 
ficiaries, and  such  interposition  for  its  protection  will  not 
diminish  its  quantity  as  to  interest,  without  words  of  limita- 
tion expressly,  or  by  necessary  implication  of  intent  arising, 
out  of  the  construction  of  the  instrument  under  rules  of  law 
impose  a  lesser  estate.  And  under  the  will  of  Mr.  Felton 
we  do  not  hold  the  trust  applied  to  the  other  property 
granted  by  the  will  exclusive  of  that  given  by  the  codicil, 
but  applies  equally  to  both. 

3.  In  relation  to  the  estate  granted  by  the  3d  item  of  the 
willy  it  is  our  opinion  that  the  minor  children  took  absolute 
estates  therein.  That  item  gives  all  his  property,  not  other- 
wise disposed  of,  equally  to  them ;  his  bequest  is  clear  and 
contains  no  limitation  as  to  the  quantity  of  the  estate  given. 
The  law  of  construction  places  upon  the  words  used  their 
plain  and  unambiguous  meaning.  The  only  question  arises 
upon  the  caution  indulged  by  the  testator  against  imprudence 
or  misfortune,  and  his  consequent  imposition  on  each  of  them 
and  the  property  given  them,  the  same  restrictions  and  regu- 
lations applied  by  the  1st  item  of  his  will  upon  the  estate 
given  therein  to  his  son  John  Micajah.  We  hold  that,  nei- 
ther by  the  language  used  nor  the  '&ir  interpretation  of  the 
testator's  intent,  can  the  property  thus  given  to  be  divided 
equally  among  his  three  children,  under  this  item  of  his 
will,  be  regarded  as  a  life-estate.  The  testator  does  not  say 
fio,  nor  does  he  impose  any  restriction  or  regulation  that 
would,  by  necessary  construction,  lead  to  such  a  result  The 
intention  of  the  testator,  taken  from  the  legal  interpretation 
of  his  words,  is  to  the  effect,  that  after  disposing  of  the  prop- 
erty equally  among  his  children  he  desires  the  protection  of 
the  law  invoked  for  its  preservation  to  their  use  and  enjoy- 
ment, and  the  mode  indicated  is  consistent  with  the  absolute 
estate  which  he  has  given  them.  It  is  not  in  the  province  of 
Courts  to  infer  lesser  estates  than  those  given  in  the  will  by 
supplying  language  essential  to  support  such  a  theory  of  con- 
struction ;  and  without  there  arises  doubt  or  uncertainty  as  to 
the  terms  used  in  the  will,  the  law  does  not  permit  such  a 
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latitude  of  construction  as  authorizes  intent  to  govera,  ia 
matters  of  limitation  to  estates  vested ;  for  this  would  nd  be 
within,  but  without  the  rules  of  construing  wills.  It  woald 
be  the  substitution  of  opinion,  based  on  the  eapriee  of  eonjee- 
iurCy  for  that  substantial  justice  which  confines  the  oonstmc- 
tion  to  the  language  plainly  express.  This  item  gives  u 
absolute  estate,  and  if  we  transpose  the  words  used  this  re- 
sult is  inevitable.  If  we  look  to  the  object  in  view,  we  still 
find  the  same  legal  consequence.  If  we  place  such  estate  un- 
der the  blended  light  of  law  and  logic  we  still  see  that  it  is 
an  absolute  estate.  If  we  carry  our  minds  back  to  the  1st 
item  we  find  he  conveys  in  that  a  life-estate,  by  express 
words.  And  afler  reiterating  the  facts,  he  imposes  certain 
restrictions.  If  we  apply  the  restrictions  to  the  bequests  in 
the  3d  item  of  his  will,  we  still  see  the  distinction  and  dif- 
ference of  the  testator's  disposition.  For  he  uses  language 
capable  of  bearing  no  other  construction  than  an  absolute  ei- 
tate  to  his  minors,  with  regulations  imposed,  not  to  defeat 
the  estate  or  diminish  it,  but  to  secure  the  more  efiisctaallj 
its  enjoyment. 

4.  And  we  hold  that  on  the  death  of  the  minors,  what- 
ever interest  John  Micajah  took  in  their  estate  he  took  as  an 
heir  at  law,  absolutely  with  full  power  to  dispose  of  it,  and 
his  daughter,  Mrs.  Hill,  now  takes,  as  the  heir  at  law  of  her 
father,  whatever  he  would  have  been  entitled  to  in  the  jm- 
mises. 

5.  In  relation  to  the  property  withdrawn  from  the  first 
item  of  the  will  and  disposed  of  by  the  second  item  of  the 
codicil,  we  hold  that  the  children,  including  John  Micajah, 
all  took  an  absolute  estate,  and  the  imposition  of  a  trast 
thereon  did  not  diminish  such  estate,  but  was  within  the  in- 
tent of  the  testator,  the  better  to  secure  it  for  their  enjoyment 
And  in  such  estate,  if  not  disposed  of  by  John  Micajah  dur- 
ing his  life,  his  daughter  took  his  share  therein  as  his  heir 
at  law  at  his  death. 

6.  We  hold  again,  that,  inasmuch  as  Mrs.  Hill  takes  from 
her  father  as  his  heir  at  law,  the  submission  to  arbitratioa  in 
this  case  was  not,  under  the  circumstances  of  repreaentatioa 
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averred,  such  a  submissioo  of  any  interest  she  was  entitled 
to  as  heir  at  law  of  her  father,  (particularly  as  it  does  not  ap- 
pear in  such  arbitration,  that  she  was  legally  represented,)  as 
barred  her  by  such  judgment  on  the  award  of  the  arbitra- 
tors. And  again,  as  heir  at  law  we  hold  that  she  is  not 
barred  by  the  Statute  of  Limitations ;  for  her  rights  as  heir 
at  law  are  not  in  &ct  within  the  time  the  Statute  of  Limita* 
tion  is  of  force. 
Judgment  reversed. 

Wabneb,  J.,  concurring. 

The  testator  devised  a  life-estate  only,  to  his  son,  John 
Micajah,  to  the  Rushin  land,  by  the  first  clause  of  his  will, 
with  remainder  to  his  grand-children,  and  directed  that, 
*^  Should  the  said  John  Micajah  attempt  to  sell  the  same,  or 
become  so  involved  that  the  saipe  would  likely  be  sold  for 
his  debts,  the  proper  Court  having  jurisdiction,  shall  ap- 
point a  procheim  ami,  or  next  friend,  to  protect  the  rights 
of  the  remaindermen  in  the  premises,  in  such  way  as  shall 
be  just  and  equitable/'  Afler  providing  for  his  wife,  and 
the  payment  of  his  debts,  he  devised  and  bequeathed  the 
balance  of  his  property,  consisting  of  lands,  slaves,  planta- 
tion stock,  choses  in  action,  and  all  other  things  whatsoever, 
to  his  three  other  children,  William  Noah,  Augustus  C.  and 
Jane  Elizabeth  Felton,  to  be  equally  divided  between  them, 
share  and  share  alike,  and  declared  that,  ''To  guard  against 
imprudence  or  misfortune  on  the  part  of  aU  my  children^  I 
hereby  impose  on  each  of  them,  and  the  property  herein  be- 
queathed to  them  respectively,  the  same  restrictions,  and 
regulations  hereinbefore  applied  to  my  sou  John  Micajah,  and 
the  interest  he  may  take  under  this  will."  By  the  sixth 
clause  of  the  testator's  original  will,  he  directs  that,  ''  The 
proceeds  of  the  lands  now  laid  out  for  the  town  of  Monte- 
zuma, shall  be  equally  divided  among  all  my  children,  and 
they  are  to  have  a  vested  and  equal  interest  in  said  land  or 
town  site."  No  life-estate  or  estate  in  remainder,  was  created 
by  the  original  will  in  the  Montezuma  property. 

On  the  15th  day  of  April,  1852,  the  testator  made  a  codi- 
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cil  to  his  will,  by  which  he  expressly  revoked  so  much  of  the 
first  clause  of  his  original  will  as  gave  to  his  soiiy  John  Mi- 
cajahy  a  life-estate  in  the  Bashin  tract  of  land,  and  devised 
to  his  said  son  all  his  claiaiy  title  and  interest  to  and  in  the 
town  of  Montesuma,  and  the  parcel  of  land  connected  there- 
with, consisting  of  twenty  acres  which  I  jointly  hold  with 
John  T.  Brown,  and  my  said  son  John  Micajah  is  to  have 
no  portion  of  any  lands,  except  the  Montezuma  property  l» 
the  extent  as  aforesaid;  and  directed  by  said  eodieil  thai 
"  All  my  lands  there  withdrawn  from  the  first  clause  of  ray 
said  will,  are  to  be  sold  by  my  execators^  and  the  proceeds 
thereof,  to  be  equally  divided  among  all  my  children,  shire 
and  share  alike,  including  John  Micajah."  The  testator  by 
his  codicil  appointed  C.  EL  Young  a  tmstee  ibr  all  bis  diil* 
dren,  sons  and  daughters,  and  vested  in  him  the  legal  estate 
to  all  the  property  specified  im  bis  said  will,  for  tbeir  own 
separate  use  and  benefit,  and  authorized  and  required  said 
trustee  to  keep  the  property  of  each  of  his  children  firom 
waste,  and  to  preserve  the  same  in  his  hands,  or  in  such  foroi 
as  he  may  deem  best  for  their  interest  and  happiness,  allow* 
ing  to  my  said  children  the  free  use  and  profits  of  said  piDp- 
erty,  but  not  the  right  to  sell  or  dispose  of  the  same,  withoat 
the  ccHisent  in  writing  of  my  said  trustee  or  his  successors. 
The  testator,  in  the  preamble  to  his  codicil,  afler  leferring  to 
hisoriginal  will,  declares  that  it  is  his  desire  to  cAon^e  some  of 
the  provisions  of  said  will.  It  was  the  intention  of  the  tes- 
tator in  making  the  codicil  to  his  will,  and  such  is  the  legal 
efiect  thereof,  to  expressly  revoke  so  much  of  the  first  clause 
of  his  original  will  as  devised  to  his  son,  John  Micajah,  a  life* 
estate  in  the  Rush  in  tract  of  land,  with  remainder  to  his 
grand'children,  and  he  devised  an  absolute  estate  to  the  Mon- 
tezuma property  to  his  son,  John  Mioyah,  and  not  a  life* 
estate  only,  with  remainder  over  to  his  grand-^hildreo. 
The  ^'change''  which  the  testator  intended  to  make  in  his 
original  will  by  the  codicil  thereto,  was  to  devise  an  abso- 
lute estate  in  the  Montezuma  property  to  his  son,  John  Mi* 
cajah,  instead  of  a  life-estate  in  the  Rushin  tract  of  land, 
and  to  vest  the  legal  title  thereof,  as  well  as  the  leffi  title  of 
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all  the  property  devised  and  bequeathed  to  bis  other  chil- 
dren,  in  C.  H.  Young,  as  trustee,  and  bis  successors  in  trust, 
for  their  own  separate  use  and  benefit,  with  the  limitation 
and  restriction  of  the  right  and  power  of  the  devisees  to  sell 
said  property,  without  the  written  consent  of  said  trustee 
or  his  successors.  A  purchaser  of  tbe  Montezuma  property 
from  Jolin  Micajab,  tbe  devisee  under  tbe  will  of  tbe  testae- 
tor,  with  tbe  written  consent  of  the  trustee  named  therein, 
or  his  successor,  would  have  acquired  an  absolute  fee  simple 
estate  to  tbe  property  so  purchased,  and  not  a  life*estateonly. 
The  devises  and  bequests  of  tbe  testator  to  bis  other  three 
children,  William  Noah,  Augustus  C.  and  Jane  E.  Felton, 
conv^ed  to  them  an  absolute  fee  simple  estate  in  tbe  testa^ 
tor's  property,  the  legal  title  of  which  vested  in  the  trustee 
above  named,  in  the  same  manner  and  witb  tbe  same  limita* 
tions  and  restrictions  applicable  to  tbe  devisee  of  the  Monte* 
zuma  property  to  John  Micajab  as  before  stated ;  upon  tbe 
death  of  either  of  tbe  said  devisees  or  legatees,  tbe  survivor 
or  survivors  took  tbe  share  or  shares  of  the  deceased,  as 
heirs-at-law,  and  not  as  remaindermen  under  tbe  will  of  tbe 
testator. 

The  words  "  to  protect  the  rights  of  tbe  remaindermen," 
as  stated  by  the  testator  in  the  first  clause  of  the  will,  cannot 
have  tbe  effect  to  create  an  estate  in  remainder,  as  claimed 
for  them  in  the  construction  of  the  will,  in  relation  to  tbe 
Montezuma  land,  nor  to  the  devise  and  bequest  made  to  tbe 
testator's  three  youngest  children,  for  the  simple  reason  that 
the  testator  did  not  create  any  estate  in  remainder  in  tbe 
property  thus  disposed  of  by  him,  to  be  protected,  but,  on 
the  contrary,  having  expressly  revoked,  by  his  codicil,  the  de- 
vise of  the  Rushin  land,  which  was  the  only  clause  that  did 
create  an  estate  in  remainder  in  any  of  his  land,  be  then  pro~ 
vided  a  new  and  different  mode  for  the  protection  of  tbe 
property,  by  vesting  the  legal  title  thereof  in  a  trustee  for 
that  purpose,  with  specified  restrictions  as  to  the  disposal  of 
the  same.  After  the  revocation  of  tbe  devise  of  tbe  Bushin 
ands,  as  contained  in  the  firat  clause  of  the  testator's  will, 
there  was  no  estate  in  remainder  in  any  land  to  be  protected| 
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as  none  was  created  or  devised  by  any  other  clause  of  the 
testator's  original  will  or  codicil.     It  was  the  inteotion  of 
the  testator,  and  a  paramount  object  with  him  in  the  exeoa* 
tion  of  his  original  will,  to  protect  the  property  in  the  hands 
of  his  children  against  imprudence  or  misfortune  on  thdr 
part,  and  especially  on  the  part  of  John  Micajab,  to  whom 
he  had  given  a  life-estate  in  the  Rushin  tract  of  land,  with 
remainder  to  his  children;  for  he  expressly  declares,  that 
''should  the  said  John  Micajah  attempt  to  sell  said  propertj, 
or  become  so  involved  that  the  same  would  likely  be  seized 
for  his  debts,  I  direct  that  the  proper  Court  having  jurisdic- 
tion shall  appoint  a  proehien  amij  or  next  friend,  to  protect 
the  rights  of  the  remaindermen  in  the  premises  in  such  way 
as  shall  be  just  and  equitable,"  and  that  was  the  restrictioiis 
and  regulations  which  the  testator  imposed  on  his  other  diii- 
dren  in  the  third  clause  of  his  will,  not  for  the  purpose  of 
protecting  remaindenneny  when  no  estate  in  remainder  had 
been  created  by  the  third  clause  of  his  will,  as  had  been  done 
in  the  first  clause,  but  for  their  own  proteoiion  against  impni- 
dence  and  misfortune.     After  making  his  original  will,  the 
testator  was  not  satisfied  that  he  had  sufficiently  provided 
therein  for  their  protection  against  imprudence  or  misfortune, 
and  desired  to  change  some  of  the  provisions  of  liis  will. 
By  the  codicil  he  did  change  and  expressly  revoke  that  daose 
of  his  will  which  gave  .to  his  son  John  Micajah  a  life-estate 
in  the  Rushin  land,  with  remainder  to  his  children,  and  the 
only  clause  in  the  will  which  conveyed  a  Ufe-eduU  in  laod 
to  any  of  his  children,  or  an  estate  in  remainder  to  any  of 
bis  grand-children,  and  provided  another  and  different  mode 
for  the  protection  of  the  property  against  the  impradence  or 
misfortune  of  all  hie  children  by  the  appointment  of  a  trus- 
tee, and  vesting  in  him  the  legal  estate  of  all  the  property 
which  he  devised  and  bequeathed  to  them  absolutely,  re- 
straining their  right  to  sell  or  dispose  of  the  same  without 
the  written  consent  of  such  trustee  or  his  successors.    Coo- 
struing  the  original  will  and  codicil  together,  it  was  not  fht 
intention  of  the  testator  to  devise  a  U/e-eet/cUe  in  his  Und  to 
any  one  of  bis  children,  with  remainder  to  his  grand-chil- 
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dren,  and  such  is  not  the  legal  effect  thereof^  in  017  judgment. 
I  am,  therefore,  of  the  opinion  that  the  judgment  of  the 
Court  below,  in  making  the  decree  set  forth  in  the  record^ 
should  be  reversed. 

MoCaY|  J.|  dissented,  but  wrote  no  opinion. 


John  B.  Vanover  et  al.^  plaintiffs  in  error,  vs.  W.  H. 

TuBNBR,  defendant  in  error. 

1.  In  a  motion  for  a  new  trial,  if  a  brief  of  the  testimony  has  been  agreed 
opon  by  the  counsel  and  filed  in  the  Clerk's  office,  and  the  Court  has 
granted  a  rule  nisi^  it  is  error  in  the  Court  at  the  hearing  to  dismiss 
the  motion  because  the  brief  of  testimony  was  not  approved  by  the 
Court.  The  granting  of  the  rule  nin  is  a  presumptive  approval  within 
the  meaning  of  the  rules  of  Court. 

2.  A  motion  for  a  new  .trial,  including  the  brief  of  testimony,  may  be 
amended  in  the  same  terms  as  other  proceedings  in  the  Superior  Court. 

Motions  for  New  Trials.  Amendments.  Before  Judge 
Harr£LL.  Terrell  Superior  Court.   November  Term,  1870. 

This  cause  was  ejectment.  At  May  Terra,  1869,  there 
was  a  verdict  for  the  plaintiff.  A  motion  for  new  trial  was 
made  on  various  grounds ;  a  brief  of  the  evidence  was  made 
up  and  plaintiff's  attorney  agreed  that  it  was  correct,  but 
claimed  that  a  certain  deed  mentioned  therein  should  be  set 
out  in  extenso;  a  copy  of  this  deed  was  attached  to  said  brief, 
and  the  motion  in  this  shape  was  submitted  to  the  Judge. 
He  passed  a  rule  nisi  calling  upon  the  plaintiffs'  counsel  to 
show  cause,  at  the  next  term,  why  a  new  trial  should  not  be 
granted.  From  the  record  it  appears  that  this  rule  nisi  was 
issued  after  the  brief  was  amended  by  the  addition  of  the 
copy  deed  to  said  brief  of  the  testimony.  Whether  this  is 
true  is  made  donbtful  by  the  bill  of  exceptions. 

It  states  as  follows:  ''At  the  next  term,  when  this  motion 
came  on  to  be  heard,  the  Judge,  exeuo  mero  motu,  dismissed 
the  motion  upon  the  ground  that  the  brief  of  evidence  in  said 
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case  bad  not  been  approved  by  the  Court,  and  because  aatd 
copy  deed  was  not  embodied  in  said  brief,  when  in  fact  said 
copy  deed  was  appended  to  said  brief.  Movants'  ooonael 
offered  then  to  embody  the  copy  in  said  brief,  and  then  sab- 
mit  it  to  the  Court  for  approval.  This  the  Court  would  Bd 
allow,  and  without  examining  the  brief  of  evidence,  refused 
to  hear  the  motion  for  a  new  trial."  His  refusal  to  allow 
the  brief  amended  as  proposed,  and  his  dismissal  of  the  mo- 
tion, are  assigned  as  error. 

H.  MoRaAN,  A.  HooB,  C.  B.  Wooten,  for  plaintiff  in 
error,  cited  1st  Kelly,  252  j  8th  Georgia,  112;  7th,  436; 
Code,  section  3661. 

F.  M.  Harper,  Vasok  &  Davis,  by  R.  H.  Clark,  for 
defendant 

MoCay,  J. 

1.  Whether  the  agreement  of  counsel  to  the  brief  of  evi- 
dence on  a  motion  for  a  new  trial  supercedes  the  necessity  of 
its  approval  and  revision  by  the  Court,  does  not  seem  ever 
to  have  been  distinctly  decided  by  this  Court.  The  cases  are 
numerous  in  which  it  is  implied  that  the  agreement  of  coun- 
sel is  sufficient :  1st  Georgia,  254 ;  3d,  220 ;  7th,  436 ;  8th, 
111 ;  10th,  93;  13th,  403.  But  in  none  of  these  cases  was 
the  point  actnally  involved  in  the  decision. 

In  this  case  the  Judge  had  granted  a  rule  nisi  for  a  new 
trial.  The  law  requires  the  brief  of  the  testimony  to  be 
filed,  approved  and  revised,  at  the  time  the  motion  is  made, 
and  we  think  the  act  of  the  Court  granting  the  new  trial  is 
a  presumptive  approval  of  the  brief.  If  it  has  been  agreed 
upon,  nobody  else,  in  such  a  case,  can  complain  but  the 
Judge,  and  having  granted  the  rule,  as  it  seems  to  os^  he 
may  fairly  be  presumed  to  have  no  cause  of  complaint  For 
myself,  I  think,  so  far  as  the  actual  brief  of  the  testimony  is 
concerned,  the  agreement  of  the  parties  supercedes  the  neces- 
sity of  the  approval  of  the  Judge.  The  rule  of  Court  ap- 
plies to  oases  when  application  is  ex  parte.     The  parties 
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might  consent  to  a  new  trial,  and  I  am  not  able  to  Bee  why 
they  might  not  agree  to  the  brief  of  the  testimony.  We  put 
tliecase,  however,  on  the  other  ground.  The  ffranting  of  the 
rule  nUi  was  an  approval,  if  the  partiea  had  agreed  to  the 
brief  presented. 

2.  Section  3429  of  the  Code  is  general,  that  all  proceed- 
ings may  be  amended  at  any  stage  of  the  cause,  and  we  see 
no  reason  why,  if  the  ends  of  justice  require  it,  a  motion  for 
a  new  trial  should  not  abide  by  the  same  law. 

Judgment  reversed. 


Sena  J.  Cherry,  et  a/.,  plaintiffs  in  error,  vs.  Thomas  M. 
Jones,  Ordinary,  for  use,  etc.,  defendant  in  error. 

An  action  was  brought  on  a  guardian*  s  bond  against  the  principal  and 
■ecorities,  in  the  name  of  the  Ordinary,  for  the  use  of  the  wards  of  the 
guardian,  to  recover  damages  for  the  alleged  breach  thereof  by  the 
guardian,  and  on  the  trial,  the  plaintiff  offered  in  evidence  the  receipts 
of  the  guardian,  acknowledging  to  have  received  from  the  executors  of 
F.  Cherry,  deceased,  the  sum  of  $7,068  77,  as  the  amount  due  by  them 
to  her  as  the  guardian  of  her  wards.  The  defendants  offered  to  prove 
by  one  of  the  defendants  that  Sena  J.  Cherry,  the  guardian  of  her  five 
minor  children,  received  into  her  hands  three  negroes  of  the  value  of 
$3,000  00.  one  note  on  Whaley  for  $1,800  00  and  one  note  on  Reddick, 
the  witness,  for  $1,360  00 ;  that  it  was  for  said  negroes  and  notes  that 
the  receipts  of  the  guardian  to  the  executors  of  Cherry  were  given ; 
that  no  other  property,  except  said  negroes  and  notes,  and  some 
$700  00  worth  of  property  which  she  bought  at  the  sale,  came  into  her 
hands ;  that  witness  paid  his  note  in  Confederate  money,  in  1868  or 
1864 ;  that  the  consideration  of  the  note  on  Whaley  was  a  negro  slave, 
and  that  Whaley  has  been  since  the  war  insolvent ;  that  the  guardian 
purchased  said  negroes  at  the  sale  of  the  property  of  F.  Cherry  at  the 
price  of  $8,000,  that  when  she  aflerward  became  guardian  of  the  minor 
children,  she,  as  such  guardian,  receipted  the  executors  for  the  estate 
of  said  minors,  that  she  and  the  executors  included  the  price  of  said 
negroes  in  said  receipt,  that  she  held  said  negroes,  and  treated  them  as 
the  property  of  said  wards,  and  that  said  negroes  were  set  free  by  the 
results  of  the  war.  The  Court  ruled  out  all  this  evidence  and  excluded 
the  same  from  the  jury,  to  which  the  defendants  excepted : 

JETe/d,  That  the  Court  below  should  have  i^dmitted  the  evidence  to  go  to 
the  jury,  and  have  given  to  them  in  charge,  the  law  applicable  thereto^ 
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Seldt  aUo,  That  if  Mrs.  Cherry,  before  ahe  became  gaardiao  of  her  mi- 
Dor  children,  purchased  the  negroes  in  her  own  right  at  the  execnton* 
sale  of  her  deceased  hnsband^s  property,  and  was  indebted  to  the  ei- 
ecators  therefor,  and  after  she  became  the  guardian  of  her  childreo, 
receipted  to  them  for  the  amonnt  due  by  her  as  so  much  mooej  re- 
ceived from  them  due  to  her  wards,  and  thereby  cancelled  her  ovn  in- 
debtedness to  them  for  the  slaves  so  purchased,  and  charged  henelf, 
as  guardian,  with  the  debt  as  being  due  by  her  to  her  wards,  it  wu,  h 
law,  a  novation,  and  the  original  contract  between  her  and  the  execu 
tors,  the  consideration  of  which  was  slaves,  was  eztingaished  ind  stsn 
end,  and  cannot  be  set  up  by  the  defendants  in  a  suit  on  the  guardian'i 
bond  as  being  a  debt,  the  consideration  of  which  was  a  slave  or  sUtcs. 

Slave  Debts.  Relief.  Before  Judge  Habrell.  Terrell 
Superior  Court.     November  Term,  ]  869. 

In  1859,  Sena  J.  Cherry  gave  her  bond  to  the  Ordiniir 
of  said  county  for  her  faithful  conduct  as  the  guardian  of 
Susannah  M.,  Margaret  A.,  Elizabeth  A.,  and  Georgians  C. 
Powell,  minors  of  F.  C.  Powell,  deceased,  and  Peter  W. 
Beddick,  John  D.  Whaley  and  James  M.  Powell  signed  the 
same  as  her  securities.  In  1867  the  Ordinary,  for  the  oseof 
Mr.  Dunbar  and  his  wife,  said  Margaret  A.  sued  said  priD- 
oipal  and  securities  on  said  bond,  averring  that  the  bond  was 
broken  by  Mrs.  Cherry's  failing  to  pay  said  Margaret's  share 
of  the  property  of  said  minors,  in  her  hands,  as  guardian. 
The  defendants  jointly  pleaded  that  Mrs.  Cherry  received,  as 
the  property  of  said  minors,  only  three  slaves,  ^then  worth 
83,000  00,  a  note  on  Wilkins  D.  Whaley  for  $l',300  00,  one 
note  on  said  Beddick  for  about  $1,350  00;  that  the  shves 
were  emancipated,  Whaley  is  insolvent  and  his  note  never 
could  have  been  collected,  and  that  Beddick's  note  was  cot- 
lected  and  its  proceeds  paid  over  to  Mr.  Avant,  the  hosbaod 
of  said  Susan  Powell,  as  part  of  her  share;  that  when  said 
bond  was  made,  Beddick  owned  thirty  slaves,  worth  |20,- 
000  00,  and  other  property,  worth  $10,000  00;  that  he  lost 
said  slaves  by  the  result  of  the  war,  and  at  its  close  he  was 
worth  but  $5,000  00;  that  Whaley  was  worth,  when  the 
bond  was  given,  $12,000  00,  and  that  now,  neither  of  the 
defendants  are  worth  anything  over  and  above  what  will 
pay  their  debts. 
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The  plaintiff's  counsel  read  in  evidence  the  bond  and  two 
receipts,  as  follows : 

"  Received  of  L.  G.  Sale  and  E.  Wither,  executors  of  F.  Cherry,  five 
thousand  six  hundred  and  eighty-six  dollars  and  ninety  cents,  as  part 
of  the  amount  due  Sena  J.  Cherry,  as  guardian  of  Susan  M.,  Margaret  A., 
Eliza  A.,  Sena  F.,  and  Georgia  A.  Powell,  minors  of  F.  C.  Powell,  de- 
ceased.  June  2d,  1860.  Seka  J.  Chgrrt,  Guardian.^' 

The  other  was  by  her,  in  same  capacity,  by  which  she  ac- 
knowledged the  receipt  of  $1,381  87,  in  full  of  the  amount 
due  her  as  such  guardian  from  said  executors,  as  such,  and 
was  dated  the  2dth  of  April,  1862. 

On  behalf  of  the  defendants,  Reddick  then  testified  that 
Mrs.  Cherry  received,  as  guardian  of  said  five  minors,  three 
slaves  worth  $3,000  00,  a  note  on  Wilkins  D.  Whaley  for 
about  $1,300  00  and  another  on  him,  Reddick,  for  about 
$1,350  00,  and  that  said  receipts  were  given  for  these  slaves 
and  notes;  that  she  received  nothing  else  except  abont 
$700  00  worth  of  articles,  purchased  by  her  at  the  sale ;  (we 
suppose  of  Cherry's  property  who  seems  to  have  been  their 
guardian  in  his  lifetime);  that  he,  Reddick,  paid  his  note  in 
1863  or  1864,  in  Confederate  currency ;  that  Wilkins  Wha- 
ley's  note  was  given  for  a  slave,  and  that  Wilkins  D.  Whaley 
had  been  insolvent  ever  since  the  war.  He  further  testified 
that  Mrs,  Cherry  bought  said  slaves  at  the  sale  of  Frederick 
Cherry's  estate,  at  about  $3,000  00,  and  that  when  she,  after- 
wards, became  such  guardian  and  signed  said  receipts,  she 
and  said  executor  included  her  bid  for  said  slaves  in  said 
receipts,  and  that  she  held  and  treated  said  property  as  guar- 
dian. Upon  motion  of  plaintiff's  counsel,  all  this  testimony 
of  Reddick  was  ruled  out.  Defendants'  counsel  then  proposed 
to  prove  by  Reddick  what  he  owned  when  he  signed  the 
lK>nd,  the  loss  of  his  slaves  and  what  he  was  worth  at  the 
end  of  the  war,  and  that  Mrs.  Cherry  is  insolvent.  The  Coui*t 
rejected  this  evidence  also. 

Plaintiff's  counsel  then  admitted  that  '^the  necessary  ex- 
penses and  board  of  said  Margaret  were  worth  $800  00." 
The  jury  found  for  the  plaintiff  for  $1,019  00  and   costs. 
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DereailaDt'a  counsel  sued  out  their  writ  of  error,  sajiag  the 
Court  erred  in  ruling  out  aud  rejecting  said  evidence,  and 
"  in  allowing  a  recovery  in  said  action,  either  on  account  of 
the  $3,000  00,  the  price  at  which  ehe  bid  off  mid  negroes  at 
the  sale,  and  also  on  account  of  the  $1,300  00  note  on  Wil- 
kins  D.  Whaley,  the  consideration  whereof  is  a  slave. 
(This  cause  was  continued  for  providential  cause  last  term.) 

C.  B,  WooTBN,  for  plaintiff'  in  error.  Ae  to  slave  oon- 
sideratioDs,  cited  sec.  17,  par.  Ist  Constitution  Ga.,  1863, 
and  39th  Ga.  R.,  654,  and  the  Relief  Act  of.  1868. 

HoYT  &  Simmons,  for  defendant,  did  not  appear. 

Wabnbr,  J. 

The  Court  below  erred  in  raling  oat  the  evidence  offered 
on  the  trial  aa  specified  in  the  record.  The  evidence  should 
have  been  submitted  to  the  Jury,  and  then  the  Court  should 
have  given  to  them  in  charge  the  law  applicable  thereto. 

Let  the  judgment  of  the  Court  below  be  reversed. 


James  A.  Foster,  plaintiff  in  error,  va,  The  Stats  of 
Geobqia,  defendant  in  error. 

IndictiDuntE  for  HdDlter]>,  etc.,  unde~  -— ■-—  "an -r -l^   i»„!..jr.j. 
cannot  be  found  joinllj  against  tl 
an  indictment  Bgainst  both  will  be 

Indictment,  Adultery,  etc 
Randolph  Superior  Court,  Mi 

The  indictment  charged  th 
a  married  man,  and  said  Nanc 
on  the  28th  day  of  October,  it 
other  days  and  times  before  an 
aforesaid,  did,  then  and  there, 
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arms,  oommit  adultery  and  fornication,  hy  then  and  there  co- 
habiting and  having  sexual  intercourse  together  and  with 
each  other,"  contrary  to  the  law,  eta 

Coansel  for  Foster  moved  to  quash  the  indictment,  because 
he  was  jointly  indicted  with  another  and  not  separately.  The 
Court  refused  to  quash  it.  A  jury  was  empannelled,  Foster 
was  tried  and  convicted.  His  counsel  moved  an  arrest  of 
judgment  upon  said  ground  and  upon  others  not  passed  upon 
here.  His  refusal  to  quash  the  indictment  or  to  arrest  the 
jmlgment  on  said  grounds,  is  assigned  as  error. 

Hood  &  Kiddoo,  John  T.  Clabk,  for  plaintiff  in  error, 
cited  section  4460  of  the  Code. 

S.  W.  Parkeb,  Solicitor  General,  by  Newman  &  Hab- 
BisoN,  for  the  State. 

McCay,  J. 

Section  4460  of  the  Revised  Code,  prescribing  the  penalty 
for  adultery  and  fornication,  or  adultery  or  fornication,  db* 
tinctly  provides  that  the  defendants  shall  be  "severally''  in- 
dicted. It  is  a  distinct  offense  in  each.  In  fact,  one  may 
be  guilty  of  adultery  and  the  other  of  fornication ;  and  though 
the  punishment  is  the  bame,  yet  the  law,  as  well  as  the  lexi- 
cographens,  give  a  distinct  name  to  each  offense.  Indeed, 
the  moral  guilt  of  the  one  married  is  greater  than  that  of 
the  one  unmarried.  Whether  the  distinct  provision  of  the 
Code  requiring  several  indictments  is  wise  or  not^  is  immate- 
rial.   "Ita  lex  scripta  est"  is  sufficient. 

Nor  is  the  waiver  of  an  indictment  a  waiver  of  this  ob- 
jection. The  presentment' must  also  be  several.  The  form 
in  the  Code  is  the  same,  whether  the  grand  jury  indict  or 
present:  Section  4535,  Revised  Code.  We  think  the  de- 
murrer ought  to  have  been  sustained. 

Judgment  reversed. 


Vol.  zli-SI. 
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A.  Shaw  &  Son^  plaintiffs  iu  error,  vs.  John  McK.  Gus5, 

defendant  in  error. 

On  the  trial  of  a  claim  case,  it  appeared  that  eight  bales  of  cottoo  bi 
been  levied  on  as  the  property  of  H.,  the  defendant  in  execntioo,  to 
satisfy  a  judgment  obtained  against  him  in  favor  of  the  plaintiff  there- 
in, dated  the  12th  of  May,  1866,  which  cotton  was  claimed  by  A.  Sbv 
&  Son  as  their  property,  they  having,  as  they  alleged,  pnrchased  mi 
cotton  in  pursuance  of  an  agreement  between  them  that  the  claisaoti 
should  furnish  provisions  and  supplies  to  enable  the  defendant  in  jf  fa. 
to  make  a  crop  for  the  year  1866.  The  claimants  did  notattonpttoeD- 
force  any  lien  upon  the  cotton  under  the  provisions  of  the  Code,  if, 
indeed,  they  could  have  done  so  in  this  case.  The  jary  found  the 
property  subject,  and  a  motion  made  for  a  new  trial  on  several  groandsr 
which  was  refused  by  the  Court : 

Held,  That  there  was  no  error  in  the  Court  below  in  refusing  to  ooatiinie 
the  case  to  enable  the  defendant  to  open  the  judgment  on  the  sUte- 
ment  of  facts  presented  by  the  record,  there  being  no  affidavit  sboviof 
such  a  statement  of  facts  as  would  have  authorized  the  judgment  to 
have  been  opened. 

The  Court  charged  the  jury,  '^  that,  if  they  should  believe  from  the  en- 
denoe,  that  the  claimants  under  their  contract  with  Hendiyi  had  tbe 
right  to  demand  the  eight  bales  of  cotton,  and  that  Hendry  was  bound 
to  deliver  the  same  to  him,  in  that  case  they  should  find  for  the  cUim* 
ants  :*' 

Held,  That  the  charge  of  the  Court,  in  view  of  the  facts  of  the  cuse,  vtf 
quite  as  favorable  to  the  claimants  as  they  had  a  right  to  demand,  and 
the  evidence  being  conflicting  on  some  of  the  main  points  involT«d« 
there  was  no  error  in  the  Court  below  in  refusing  to  grant  the  new  tml 
upon  any  of  the  grounds  stated  therein — the  rejection  of  the  crideow 
was  not  sufficient,  for  had  it  been  admitted,  it  could  not  ha?e  chaoged 
the  result  under  the  law  applicable  to  the  facta  of  the  case. 

Lien.  Relief.  Before  Judge  Harbell.  Kandolph  Su- 
perior Court.     May  Term,  1 870. 

On  the  12th  of  May,  1866,  Gunn  obtained  a  judgmen- 
against  Alexander  B.  Hendry.  The  fi,  fou  issued  thereupon 
was  levied  upon  eight  bales  of  cotton,  as  the  property  of 
Hendry,  in  November,  1866,  and  A.  Shaw  &  Son  claimed 
the  same.  Subsequently,  the  Ji.  fa.  was  levied  upon  certain 
seed  cotton,  and  Hendry  filed  his  affidavit  under  the  Keli^f 
Act  to  open  and  scale  said  judgment. 

When  the  claim  case  was  called  fbr  trial,  claimants  move3 
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to  continae  it  till  the  matter  of  scaling  the  judgment  should 
be  tried.     The  motion  was  overruled. 

Plaintiffs'  counsel  then  read  in  evidence  the  fi,  fa,;  proved 
that  said  eight  bales  were  part  of  the  crop  raised  by  Hendry 
in  1866y  and  were^  at  the  date  of  the  levy,  in  the  hands  of 
Hendry's  warehouseman,  and  closed.  The  claimants  and 
Hendry  then  testified,  that,  in  the  Spring  of  1866,  Hendry, 
having  land  and  laborers,  was  unable  to  carry  on  his  farm, 
and  verbally  agreed  with  Shaw  &  Son  that  if  they  would 
furnish  him  and  his  laborers  with  sufficient  supplies  to  carry 
on  said  farm,  they  should  have  the  crop  made,  so  far  as  ne- 
cessary to  repay  th^m,  and  Hendry  should  have  the  excess^ 
if  any;  that,  pursuant  to  this  arrangement,  they  furnished 
supplies,  etc.,  amounting  to  $1,025  00;  that  Hendry  made 
twenty-one  bales  of  cotton  that  year,  paid  off  his  laborers, 
and,  by  consent  of  Shaw  &  Son,  sold  part  of  the  crop  to  an- 
other person,  to  whom  Hendry  owed  an  account  for  supplies^ 
at  thirty  cents  per  pound,  and  got  all  over  his  account  in 
cash,  and  appropriated  it  to  his  own  use;  and  that,  after  said 
levy,  Hendry  consented  that  they  should  take  said  eight  bales 
at  twenty-six  cents  per  pound,  in  settlement  of  said  account, 
and  the  account  had  been  settled  in  that  way. 

They  proposed  to  testify  that  the  laborers  were  about  to 
leave  Hendry  because  of  his  inability  to  pay  them,  and  that 
this  was  prevented  only  by  Shaw  &  Son  pledging  themselves 
and  their  store  to  the  laborers  for  their  wages.  But  the 
Court  ruled  out  this  evidence.  The  Court  charged  the  jury, 
that  if  they  believed,  from  the  evidence,  that  claimants,  un- 
der their  contract  with  Hendry,  had  the  right  to  demand  the 
eight  bales  of  cotton,  and  that  Hendry  was  bound  to  deliver 
the  same  to  him,  they  should  find  for  the  claimants.  The 
jury  found  the  property  subject  to  said  judgment. 

Claimants  moved  for  a  new  trial,  upon  the  grounds,  that 
the  Court  erred  in  refusing  the  continuance  and  in  rejecting 
said  ofiered  testimony,  and  because  the  verdict  was  contrary 
to  said  charge,  against  the  law,  and  strongly  and  decidedly 
against  the  weight  of  the  evidence.  The  Court  refused  a 
new  trial  and  error  is  assigned  on  said  grounds. 
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E.  H.  Platt  ;  B.  S.  Wobbilx.,  for  plainti£&  id  error^  as 
to  oontinuanoe,  cited :  Acts  1868,  p.  149;  6th  Ga.B.»515; 
11th;  636.    As  to  the  verdict :  38th  Ga.  R,  116 ;  Code,  sees. 

1877,  1880. 

Hood  &  Kiddoo,  for  defendant. 
Warneb,  J, 

In  looking  through  the  record  in  this  case,  and  ooosideF- 
ing  the  errors  assigned  therein,  we  are  of  the  opinion  that 
the  judgment  of  the  Court  below  should  be  affirmed,  and  it 
is  so  ordered. 

Judgment  a£Srmed. 


Calvin  Watson,  plaintiflF  in  error,  vs.  B.  F.  Eemp,  de- 
fendant in  error. 

While,  as  a  general  rale,  a  party  in  possession  of  land  will  not  be  pro- 
tected against  the  payment  of  the  pnrchase-moneyi  yet,  if  the  plea  sec 
Qp  the  fact  that  the  possession  did  not  accrne  from  the  porchaae,  bat 
that  defendant  was  in  possession,  and  that  by  fraud  the  note  sued  oa 
was  procured  from  him  under  misrepresentation  of  the  party  obtaining 
it,  that  he  had  good  title,  when  he  had  not,  such  plea  makes  an  iasae  of 
fraud  which  ought  to  be  submitted  to  the  jury. 

Failure  of  Consideration.  Equity  Jurisdiction.  Before 
Judge  Habbell.  Terrell  Superior  Court  May  Term, 
1870. 

Kemp  sued  Watson  on  his  promissory  note  for  $200  00, 
dated  the  3d  of  January,  1867,  and  payable  to  Kemp  oo  the 
following  Christmas.  Watson  pleaded  that  the  note  wms 
given  for  lot  number  ninety-four,  on  which  Watson  resided 
on  the  3d  of  January,  1867;  that  Kemp  represented  to  him 
that  he,  Kemp,  had  a  good  title  to  said  lot,  which  he  made 
Watson  believe;  that  these  representations  were  fUae  and 
made  only  to  defraud  Watson,  and  in  consideration  of  amid 
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note,  Kemp  turned  over  to  him  a  qait>«>claim  title  to  said  lot, 
from  one  Weaver,  to  him,  Kemp,  with  his,  Kemp's,  transfer 
to  Watson  thereupon;  Weaver  had  no  title  or  interest  in  said 
land,  and  so  told  Kemp,  but  Kemp  got  said  quit-claim  from 
him  expressly  to  cheat  Watson,  by  pretending  he  had  a  title 
thereto,  and  threatening  to  oast  Watson;  Watson  was  igno* 
rant  of  these  facts  when  he  gave  the  note,  and  gave  it  to  pre* 
vent  being  turned  out  by  what  he  supposed  was  a  good  titla 
It  being  admitted  that  Watson  was  still  in  possession  of  the 
lot,  upon  demurrer,  said  plea  was  stricken. 

Watson's  counsel  then  proposed  to  amend  said  plea  by 
averring,  that  at  the  time  of  giving  said  note,  there  was  an 
outstanding  title  to  said  lot  (unknown  to  him)  which  would 
be  asserted  against  him,  and  proposed  to  tender  back  said 
quit-claim,  and  claim  a  rescission  of  said  contract,  and  to  ask 
for  a  verdict  covering  all  the  rights  and  equities  of  the  par- 
ties, according  to  the  facts  of  the  case.  The  Judge  said  he 
would  allow  the  pleadings  to  be  so  amended,  but  that  defendant 
could  not  successfully  defend  against  said  note  while  he  re- 
tained possession  of  the  lot  under  purchase  from  plaintiff, 
and  that)  if  Watson  had  any  rights  under  said  facts,  they 
must  be  set  up  in  a  Court  of  Equity.  Thereupon,  the  Judge 
granted  a  judgment  against  Watson  for  the  amount  due  on 
the  note. 

The  striking  said  plea  and  said  decision  as  to  the  amend- 
ment, eta,  are  assigned  as  error. 

F.  M.  Habpeb,  R.  H.  Clabs,  for  plaintiff  in  error. 

C.  B.  WooTEK,  for  defendant 

LOCHRANE,  C.  J. 

It  appears  from  the  record  that  Kemp  brought  his  suit 
against  Watson  on  a  promissory  note  given  for  a  lot  of  land. 
Upon  the  trial,  Watson  filed  his  plea,  alleging  that  the  note 
was  given  for  lot  of  land  number  ninety-four  in  the  sixth  dis- 
strict  of  Terrel  county,  on  which  he  then  resided ;  that  Kemp 
represented  he  had  a  good  title  to  the  lot^  which  he  induced  him 
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to  believe ;  that  these  representations  were  false,  and  intended 
to  defraud  him;  that  when  the  note  was  given,  Kemp  only  gave 
him  a  quit-claim,  made  to  him  bv  one  Weaver,  that  Weaver 
had  no  right,  title  or  interest  in  the  land,  and  had  so  told 
Kemp  when  he  went  to  buy  it,  but  he  insisted  on  this  quit- 
claim being  made,  and  procured  it  with  the  special  purpose 
of  defrauding  him,  which  he  did  by  false  representations, 
stating  that  he  had  the  titles,  and  would  proceed  to  evict 
him.  Becoming  alarmed,  etc.,  he  gave  this  note.  These  are 
the  main  averments  of  his  plea.  It  appears  that  he  ofifered 
to  amend  it  by  adding  that  there  was  in  existence,  a  para- 
mount outstanding  title  which  would  be  asserted  against 
him.  This  plea  was  stricken  by  the  Court  below,  and  this 
constitutes  the  ground  of  error. 

We  think  the  Judge  erred  in  this  ruling.  The  facts  s^ 
up  by  this  plea  if  true,  (and  for  the  purposes  of  this  case 
they  will  be  so  regarded,)  present  a  different  question  of 
law  from  that  which  it  appears  the  Judge  acted  on.  We  re- 
fer to  the  rule  of  law  laid  down  in  10  Georgia,  133.  We 
readily  recognize  the  authority  that  ^'a  party  will  not  be 
protected  against  payment  of  purchase-money  whilst  in  pos- 
session of  the  premises.^'  But  we  do  not  recognize  its  appli- 
cation in  the  case  at  bar.  Here  the  party  who  purchased 
was  in  possession  at  the  time,  and  he  had  acquired  no  right 
by  virtue  of  it.  There  was  no  advantage  accruing  to  him  as 
results  from  the  ordinary  purchase  of  lands.  He  was  oo  the 
lot  when  Kemp  came  to  him,  pretending,  as  he  allies,  to 
have  good  title,  and  the  case  set  up  by  the  plea  is  one  of 
fraud  in  procuring  this  note,  and  questions  of  fraud  in  mat- 
ters of  contract  ought  to  be  submitted  to  the  jury. 

Judgment  reversed. 
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Madison  Bell,  plaintiff  in  error,  vs.  The   State  of 

Georgia,  defendant  in  error. 

1.  Under  the  Constitation  of  1868,  and  by  the  laws  therein  adopted,  the 
Superior  Court  has  jariadiction  to  hear  and  try  criminal  cases  not  in* 
Tolring  life,  or  imprisonment  in  the  penitentiary. 

2.  In  an  indictment  for  larceny  from  the  person,  where  the  property  sto- 
len was  described  as  'Hwelve  five  dollars  and  one  ten  dollars  notes, 
to- wit:  United  States  promissory  or  bank  notes  of  the  yalue  of  seyen* 
ty  dolUrs,''  etc.: 

HMj  That,  after  verdict,  it  is  too  late  to  object  to  the  description  as  in* 
BufScient,  and  as  in  the  alternative. 

« 

Criminal  law.  Certainty.  Arrest  of  judgment.  Consti- 
stitutional  law.  Before  Judge  Harrell.  Randolph  Su- 
perior Court.     May  Term,  1870. 

Bell  was,  at  May  Termi  1870  of  said  Court,  indicted  for 
larceny  from  the  person,  in  said  Court.  The  indictment 
charged  him  with  the  larceny  of  "  twelve  five  dollars  and 
one  ten  dollars  notes,  to-wit :  United  States  promissory  or 
bank  notes  of  the  value  of  seventy  dollars.^'  Upon  it  be 
was  then  and  there  tried  and  convicted.  His  counsel  moved 
in  arrest  of  judgment,  upon  the  grounds,  that  the  Superior 
Court  had  no  jurisdiction  of  said  offense,  and  because  the 
indictment  is  uncertain  in  that  it  charges  him  with  the  lar- 
ceny of  notes  "which  were  either  United  States  treasury  or 
bank  notes.''  The  motioa  was  overruled,  and  he  was  sen- 
tenced to  the  chain-gang  for  eight  months  or  a  fine  of  $75  00 
and  costs.  The  refusal  to  arrest  the  judgment  is  assigned  as 
error. 

John  T.  Clark,  for  plaintiff  in  error,  as  to  uncertainty, 
cited  1st  Whar.  Cr.  L.,  sees.  294,  629,  630 ;  Eos.  Cr.  Ev., 
101-2,  230,  note  5.  As  to  the  jurisdiction  :  Irw's  R.  Code, 
sees.  4344,  4345,  4245 ;  Const.  1868,  art.  5,  sec.  3,  par.  2, 
sec.  4,  par.  1  and  2,  compared  with  Constitution  of  1865, 
art.  4,  sec.  2,  par.  3;  Act  of  29th  Oct,  1870,  pamph.,  89, 

J.  KiDDOo,  S.  W.  Parker,  Solicitor  General  by  Newman 
&  Harbison  for  the  State. 
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McCay,  J. 

The  Constitntion  of  1868,  Article  V.,  section  let,  dedares 
that  ''the  judicial  powers  of  this  State  shall  be  vested  id  a 
Supreme  Court,  Superior  Court,  Courts  of  Ordinary,  Jos^ 
tioes  of  the  Peace,  com  missioned  Notaries  Public,  and  such 
other  Courts  as  maj  have  been  or  may  be  established  by  law.'' 
Section  16th  of  the  same  article  abolishes  the  Couoty-Goiirts. 
Section  14th  abolishes  the  Inferior  Courts.  So  that  at  the 
date  of  the  adc^tion  of  the  Constitution,  the  only  Courts  b 
existence  in  Georgia,  were  the  Courts  mentioned  in  sectioo 
1st,  of  Article  V.,  as  quoted  above. 

The  District  Court,  contemplated  by  the  ooBstittttion,  was 
dependent  upon  legislation  for  its  establidhment,  since  its 
Judges  yr&re  to  receive  ''  such  stated  oompensatioo,  in  their 
respective  districts,  as  may  be  provided  by  law.''  The  other 
Courts  provided  for  needed  no  l^islation  to  pnt  them  io 
operation,  since  the  constitution  adopts  the  Code,  which  fblly 
provides  everything  necessary  for  their  complete  establish- 
ment and  operation. 

It  results  that  the  Convention  contemplated  that  in  the 
several  Courts  mentioned  in  Section  1st  Article  Y.,  was 
vested  the  whole  civil  and  criminal  jurisdiction  (^thisState^ 
except  as  the  Legislature  might  otherwise  provide  or  had 
provided.  Now,  as  there  had  been  no  legislative  provisioD 
for  the  trial  of  criminal  cases,  not  involving  life  or  impri^ 
on  men  t  in  the  penitentiary,  by  any  other  than  the  Superior 
Courts,  (except  the  County-Courts  which  were  abdiabed), 
it  follows  that  the  Constitution  contemplates  some  one  of 
these  spedSed  Courts  was  to  have  the  jurisdiction  t»  tiy 
minor  offenses  until  the  Legislature  should  preseribe  anothtf 
tribunal.  The  constitution  adopts  the  Code  as  the  law  of 
the  State,  when  it  does  not  conflict  with  the  oonstitotioo. 
By  that  Code,  everywhere,  the  jurisdiction  over  all  criminal 
cases,  is  in  the  Superior  Court  The  very  fact  that  no  crim- 
inal can,  by  the  Code,  be  put  upon  his  trial  except  upon  aa 
indictment  by  the  grand  jury,  coupled  with  tbe  &ct,  that 
after  the  abolition  of  the  County*Court^  theie  waa  no  Court 
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with  a  grand  jury  but  the  Superior  Court,  attest  that  the 
Superior  Court  was  the  Court  to  which  the  Convention  sup- 
posed they  had  entrusted  this  jurisdiction,  until  the  Legis- 
lature should  otherwise  prescribe.  So,  too,  the  Act  of  Octo- 
ber 7th,  1868,  clothing  Notaries  and  Justices  with  jurisdic- 
tion over  crimes  of  a  lower  grade  than  felony,  prescribes 
(section  VII.)  that  if  the  accused  shall  refuse  to  waive  ''  in- 
dictment by  the  grand  jury/'  he  shall  be  committed  as  here- 
tofore practiced  by  the  Courts  in  this  State.  Committed, 
how  and  for  what  purpose?  To  be  tried  before  the  Superior 
Court.  So,  too,  section  6th  of  the  IL  Article  of  the  Con- 
stitution of  1868,  transfers  to  the  Superior  Court  the  crim- 
inal as  well  as  the  civil  proceedings  of  the  County-Court. 
Now  the  County-Courts  had  no  criminal  jurisdiction'  except 
in  cases  not  felonies. 

The  form  of  words  by  which  the  Constitution  confers  the 
jarisdiction  on  the  Superior  Courts  over  offenses  less  than 
&lonies,  is  not  as  precise  as  it  might  be.  It  gives  to  the  Supe- 
rior Court  "  exdusive  jurisdiction  over  cases  of  felony,"  seem- 
ing to  take  it  for  granted  that  this  carried  with  it  a  jurisdic- 
tion over  other  offenses,  concurrently  with  any  other  Court  the 
Legislature  might  establish,  with  jurisdiction  over  such  of- 
fenses. And  it  is  in  almost  identical  language  that  previous 
Constitutions  have  conferred  this  jurisdiction. 

The  Constitution  of  1798,  says:  "The  Superior  Courts 
shall  have  easdusive  jurisdidtion  in  all  criminal  casesj  except 
as  relates  to  people  of  color,  etc.,  and  except  in  all  other 
minor  offenses  committed  by  free  white  persons  which  do  not 
subject  the  offender  to  loss  of  life  or  limb,  or  confinement  in 
the  penitentiary ;  in  all  such  cases  Corporation  Courts,  etc., 
may  be  vested  with  jurisdiction."  This  language  grants  ex- 
clusive jurisdiction  in  all  criminal  cases,  except,  etc.;  yet, 
even  after  these  Corporation  Courts  were  established  and  ju- 
risdiction was  conferred  upon  them,  it  was  never  supposed 
that  the  Superior  Court  did  not  have  jurisdiction  concurrent- 
ly with  these  Courts.  In  other  words,  it  was  understood 
that  the  word  "  except,"  applied  only  to  the  word  "  exclu- 
sive" and  qualified  only  it^  leaving  the  jurisdiction  universal. 
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So,  too^  the  Constitation  of  1861  grants  to  the  Superior 
Court  exclusive  jurisdiction  in  all  orimiual  cases,  exce^i  vio- 
lations of  road  laws,  offenses  of  people  of  color,  and  cases 
not  felony :     Art.  4,  sec.  2,  par.  3,  Constitution  of  1861. 

The  Constitution  of  1865  uses  the  same  language.   It 
gives  '^  exclusive  jurisdiction  to  the  Superior  Courts  in  all 
criminal  cases,  esscept  as  relates  to  fines  for  neglect  of  datj, 
contempts  of  Courts,  violation  of  road  laws,  obstruction  of 
water  courses,  and  in  all  other  minor  offenses  which  do  not 
subject  the  offender,'^  etc.     And  then  adds,  ^^jurisdic&m  tn 
all  such  cases  shall  he  vested  in  such  County-Courts  and  Cor- 
poration Courts,  or  such  other  judicatures  or  tribunals  as  dow 
exist,  or  may  hereafter  be  constituted,  under  such  rules  and 
r^ulations  as  the  Legislature  may  have  directed,  or  maj 
hereafter,  by  law,  direct."  The  County-Courts  were  establish- 
ed under  this  clause,  and  jurisdiction  was  giveu  to  them  over 
offenses  not  felonies.     Yet,  from  1865  to  1868  the  Superior 
Courts  continued  to  exercise  jurisdiction  over  such  offenses. 
It  may,  therefore,  fairly  be  said  that,  since  1798|  the  Superior 
Courts  have  exercised  jurisdiction  over  minor  offenses,  bf 
virtue  of  a  grant  of  exdusive  jurisdiction  over  felonies,  sioce, 
in  each  of  the  constitutions,  the  grant  has  taken  this  form,  ia 
substance — ''Exclusive  jurisdiction  over  all  criminal  cases, 
except  cases  not  felonies."     Nor  has  either  of  the  Constita- 
tions  of  1798,  1861  or  1865  any  clause  specially  conferring 
concurrent  jurisdiction,  with  the  Corporation  or  other  Coarts, 
upon  the  Superior  Court,  of  cases  less  tiiau  felonies. 

A  construction  of  words  so  long  concurred  in  and  so  uni- 
form, is  unanswerable.  We  may,  therefore,  fairly  say  that, 
as  the  constitution  confers  exclusive  jurisdiction  upon  the  So- 
perior  Courts  of  felonies,  and  leaves  misdemeanors  to  be  vestal 
by  the  Legislature  until  the  Legislature  otherwise  provides, 
the  Superior  Court  was  intended  to  have,  also,  that  jurisdiction. 

The  idea  of  the  Convention  seems  to  have  been,  that  the 
Courts  mentioned  in  the  1st  section  of  Article  V.,  were  to 
exist  without  interference  by  the  L^islature,  and,  by  adopt- 
ing the  Code,  they  furnished  said  Courts  with  the  full  ma- 
chinery and  authority  for  performing  every  judi<nal  function, 
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civil  or  crimiDai,  that  was  not  by  the  Constitution  denied  to 
any  (hurt  The  Act  of  1870,  in  terms,  conferring  this  juris- 
diction upon  the  Superior  Court,  proves  nothing.  It  is  very- 
common  and  very  wise,  also,  for  the  Legislature  to  pass  Acts 
to  settle  matters  in  dispute,  even  though  they  but  affirm  what 
has  previously  been  the  law.  Without  doubt,  if  the  Consti- 
tution did  not  give  this  power  to  the  Superior  Court,  it  was 
competent  for  the  Legislature  to  confer  it,  since  the  Constitu- 
tion, in  express  terms,  declares  that  the  Superior  Courts  have 
"  such  other  powers  as  shall  be  conferred  on  them  by  law  :*' 
Article  V.,  section  3,  paragraph  2,  Constitution  of  1868. 

2.  Ui)on  the  other  point  made  in  this  case,  we  do  not 
doubt  but  that  the  description  of  the  property  alleged  to 
have  been  stolen  might  have  been  more  precise.  But  we 
do  not  think  the  defect  is  so  gross  as  to  sustain  a  motion  in 
arrest  of  judgment.  The  indictment  charges  the  defendant 
with  stealing  "twelve  five  dollars  and  one  ten  dollars  notes, 
to- wit:  United  States  promissory  or.  bank  notes,  of  the  value 
of  seventy  dollars.'^  The  description  of  the  notes  is  con- 
fused, it  is  true,  but  after  verdict  and  with  the  remembrance 
that  the  jury  must  have  been  satisfied  by  the  proof  that  the 
defendant  did  steal  notes  answering  substantially  the  des- 
cription, we  think  the  objection  comes  too  late. 

Our  Statute,  Code,  section  4536,  provides  that  all  objections 
which  go  merely  to  the  form  of  the  indictment  shall  be  made 
before  trial,  and  no  motion  in  arrest  of  judgment  shall  be 
sustained  for  any  matter  not  affecting  the  real  events  of  the 
offense  charged  in  the  indictment. 

This  is  only  matter  of  description  of  the  thing  stolen. 
Very  evidently  the  pleader  meant  to  describe  United  States 
Treasury  notes.  He  calls  them  promissory  or  bank  notes. 
They  are  promissory  notes,  and  as  they  are  used  as  money 
they  are  often  called  by  the  people  bank  notes,  because  they 
have  for  years  been  accustomed  only  to  see  paper  money,  in 
the  shape  of  bank  notes. 

We  do  not  suppose  the  pleader  meant  Treasury  notes  or 
notes  of  National  Banks;  that,  perhaps,  would  be  objection- 
able as  in  the  alternative.    Our  understanding  of  the  words 
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is,  that,  by  the  words  promissory  or  bank  notes,  he  intended 
the  same  thing,  to-wit :  they  were  promissory  notes,  with  the 
8imilitu4e  of  bank  notes,  printed  on  hank  note  paper,  tnd 
ornamented  with  engravings,  as  bank  notes  are,  and  passing 
as  money.  We  think,  therefore,  this  was  an  objection  going 
only  to  the  form  of  the  indictment. 


John  Sealy,  plaintiff  in  error,  vs.  Edward  Kuttner,  de- 
fendant in  error. 

When  the  landlord  rents  lands  and  tenements  to  another  for  a  fixed  time, 
or  at  the  will  of  the  landlord,  the  tenant  has  only  a  osufroct  in  tbe 
premises,  which  he  cannot  convey  to  another,  except  bj  the  landlord's 
consent. 

Landlord  and  Tenant  Before  Judge  Harrelu  Terrell 
Superior  Court     May  Term,  1869. 

On  the  17th  of  May,  1869,  the  attorney  of  John  Sealy, 
as  agent  of  Mrs.  Sealy,  made  affidavit  that  Kuttner  was  in 
possession  of  certain  land  therein  described  only  as  'Menaut 
by  sufferance,"  and  ^*  not  under  contract  for  rent  from  Sealj, 
agent,  nor  by  contract  with  any  other  person  authorized  to 
rent  the  same/*  and  a  warrant  issued  thereupon  to  give  Sealy, 
agent,  possession  of  the  same.  Kuttner,  by  counter-affi- 
davit, stated  that  he  was  not  holding  under  Sealy,  agent, 
nor  under  any  one  holding  under  him,  but  that  he  is  'Md  peg- 
session,  legally,  under  contract  for  rent  for  the  year  1869." 

On  the  trial,  the  following  undisputed  facts  appeared. 
Sealy,  agent,  as  aforesaid,  rented  said  premises  for  1868  to 
Watts,  who  remained  in  possession  till  March,  1869,  and 
then  rented  the  same  to  Kuttner  for  the  balance  of  1869,  and, 
under  Watts,  Kuttner  took  possession,  was  in  possen^ioa 
when  this  proceeding  was  begun,  and  on  demand,  refused  to 
give  up  the  premises  to  Sealey,  agent  The  facts  testified  to 
further,  were  these.    Sealy  testified  that  Watts'  time  expired 
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the  1st  of  January,  1869,  and  that  he  remained  thereaft^  in 
possession  without  authority,  Sealy  having  refused  to  rent  it 
to  him  for  1869  because  he  had  not  paid  the  rent  for  1868. 
Further,  he  said,  he  did  not  authorize  Harper  to  rent  the 
premises  for  1869,  but  had  said  to  him,  if  he  saw  any  one 
wishing  to  rent  them,  to  send  such  person  to  him,  Sealy. 
Harper  did  afterwards  tell  him  he  had  rented  the  property 
to  Watts  for  1869  and  offered  him  Watts'  notes  for  rent  for 
1869,  but  Sealy  refused  to  take  them.  He  said  that  when 
he  made  the  demand  on  Kuttner,  he  said  if  legal  proceedings 
were  taken  so  as  to  release  him  from  Watts,  he  would  rent 
the  premises  from  Sealy,  agent. 

Plaintiff's  counsel  offered  to  show  that  Watts  was  insol- 
vent, but  the  Court  would  not  allow  that. 

Kuttner  testified,  that  about  March,  1869,  he  rented  the 
premises  from  Watts  for  the  balance  of  that  year,  knowing 
that  Watts  rented  it  from  Sealy,  agent,  for  1868,  and  sup- 
posing he  had  also  for  1869,  and  that  when  said  demand  was 
made  he  said  if  Sealy,  agent,  did  dispossess  him  by  law  he 
would  pay  him  the  rent  instead  of  Watts. 

Harper  testified,  that  he  was  authorized  by  Sealy,  agent, 
to  rent  the  premises  for  1869,  did  rent  them  to  Wattd  for 
that  year  and  take  his  notes,  but  that  Sealy  would  would  not 
accept  them.  There  was  evidence  as  to  the  value  of  the 
premises  per  annum. 

Plaintiff's  counsel  requested  the  Court  to  charge  the  jury: 
Ist.  That  if  Watts'  term  expired  on  the  Ist  of  January, 
1869,  then  he  had  no  right  to  rent  to  the  defendant,  and  if 
defendant  thus  got  possession,  plaintiff  should  recover  the 
possession.  2d.  That  if  Harper  was  authorized  to  rent  the 
premises  for  1869,  and  did  rent  them  to  Watts  for  that  year, 
Watts  could  not,  without  the  landlord's  consent,  sub-let  to 
defendant,  and  if  defendant  got  possession  thus,  without  the 
landlord's  consent,  plaintiff  should  recover.  The  Court 
charged  the  first  request,  and  that  if  the  facts  of  the  second 
request  were  shown,  plaintiff  should  not  recover.  The  jury 
found  for  the  defendant.  Error  is  assigned  upon  said  charge^ 
and  rejection  of  the  evidence  of  Watts'  insolvency. 
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Vason  &  Davis,  by  John  T,  Clark,  for  plaintiff  in  er- 
ror. 

F.  M.  Habpeb,  bj  R.  H.  Clabe:^  for  defendant 

Warner,  J. 

The  Court  below  erred  not  in  charging  the  jury  as  requested 
by  plaintiff's  counsel,  but  in  charging  to  the  contrary  there- 
of, as  set  forth  in  the  record.  When  the  relation  of  landlord 
and  tenant  exists  between  the  parties,  the  tenant  has  only  a 
usufruct  in  the  land,  which  he  cannot  convey,  except  bj  ih 
landlord's  consent :  Code,  section  2253. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Margaret  Johnson,  by  her  next  friend,  plaintiff  in  error, 
vs.  John  Janes  et  ai.,  defendants  in  error. 

Where  a  bill  is  filed  by  a  ward,  tliroagh  her  prochein  ami,  against  her 
guardian,  and  it  appears  from  the  facts  of  the  bill .  that  the  matter  of 
complaint  is  against  the  guardian  for  disposing  of  her  property  onUv* 
fully : 

Held,  That  a  Court  of  Equity  has  jurisdiction  of  the  subject-matter,  aB<i 
such  ward  may  institute  suit  against  her  guardian  by  her  next  fiieod 
for  the  assertion  and  vindication  of  her  rights  in  the  premises. 

Parties  to  Actions.  Before  Judge  Harrell.  Terrell 
Superior  Court.    May  Term,  1870. 

The  bill  of  Margaret  Johnson,  by  her  next  friend,  against 
Janes  and  Ware,  made  this  case :  Her  father  died,  leaving 
to  her  a  considerable  estate.  Janes  was  qualified  as  ber 
guardian.  At  the  administrator's  sale,  one  Johnson  bid  off 
lot  number  one  hundred  and  ninety-three,  in  said  coun^, 
and  Janes  stood  or  agreed  to  stand  his  security  for  the  par- 
chase-money.  In  1862  or  1863,  Johnson  agreed  to  turn  over 
bis  bid  to  Janes;  Janes  agreed  that  the  administrator  should 
make  him,  as  guardian  of  Margaret,  a  title  to  said  land,  and 
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accept  from  Janes,  as  payment  therefor,  Janes'  receipt,  as 
guardian  for  the  amount  due  on  Johnson's  note,  which  was 
to  be  cancelled.  All  this  was  done  except  that  the  adminis- 
trator conveyed  the  land  to  Janes,  individually.  Afterwards, 
Janes  conveyed  said  land  to  his  father-in-law.  Ware,  who, 
at  the  time,  knew  all  the  foregoing.  Ware  has  ever  since 
held  the  land  as  his  own,  and  refuses  to  give  it  up  to  her. 
With  suitable  averrments  as  to  the  value  and  rents,  she  prayed 
that  the  said  conveyances  be  set  aside,  that  Ware  be  decreed 
to  convey  said  land  to  Janes,  as  guardian  for  her,  and  pay 
the  rents  reasonably  due.  . 

Upon  a  demurrer,  upon  the  ground  that  Janes  was  her 
guardian,  as  shown  by  the  bill,  and  that  he  alone  could  sue 
for  her  property,  the  Court  dismissed  the  bill.  That  is  as- 
signed as  error. 

Vason  &  Davis,  R.  H.  Clark,  for  plaintiff  in  error. 

C.  B.  WooTEN,  A.  Hood,  for  defendant. 

LOCHRANE,  C.\r. 

The  record  in  this  case  presents  but  a  single  point  for  ad- 
judication. Janes,  the  defendant,  is  the  guardian  of  Marga- 
ret Johnson,  and  was  such  at  the  time  of  the  institution  of 
the  suit.  The  Court  dismissed  the  bill  filed  by  her  next 
friend  against  him,  in  which  she  avers  mfficient  equity  to 
otherwise  sustain  her  case,  upon  the  sole  ground  that,  hav- 
ing a  guardian,  she  could  not  bring  suit  by  prochein  ami 
against  her  guardian. 

We  will  not  go  into  the  merits  of  the  case,  but  will  dis- 
pose of  the  question  made,  by  holding  that  the  Judge  com- 
mitted error. 

Judgment  reversed. 
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James  D.  Leonard,  trustee,  plaintiff  in  error,  t?».  W.  F. 
Powell,  trustee,  defendant  in  error. 

1.  A  trast-estate  Ia  ordinarily  liable  for  necessaries  for  its  protectioB  lai 
preservation,  and,  to  the  extent  of  the  income,  for  necessaries  for  t]ie 
use  of  the  beneficiaries  who  are  in  want,  unless  the  trust-deed  oilier' 
wise  provides,  but  it  is  not  error  in  the  Court  to  refuse  to  gire  this  prin* 
ciple  of  law  in  charge  to  a  jury,  in  a  case  which  tanis  wholly  on  aa^ 
leged  express  contract  with  the  trustee,  and  where  there  is  no  evidenes 
from  which  the  implied  liability  of  the  trust«estate  can  be  lawfully  M^ 
sumed. 

2.  Where  there  was  a  trust-estate  in  Randolph  county,  in  the  poasesnoi 
of  a  trustee,  for  the  wife  of  A  and  A  with  his  familj  HTed  oa  a  fim 
in  Early  county,  and  articles  were  furnished  to  A  and  used  by  Mm  io 
the  support  of  his  wife  and  family,  the  law  will  not  presume  that  tb€ 
wife  of  A  is  in  want,  and  charge  her  trust-estate  in  Randolph  with  the 
articles  simply  because  it  is  proven  that  the  trustee  has  not  supplied  her. 

Trusts  and  Trustees.  Befere  Judge  Harrell.  Randolph 
Superior  Court    May  Term,  1870. 

This  was  complaint  in  favor  of  James  D.  Leonard,  tms- 
tee  for  bis  wife,  Ann  E.  Leonard,  and  their  minor  children, 
against  Watson  F.  Powell,  trustee  of  Sarah  A.  Powell  and 
her  children,  (said  Sarah  A.  being  the  wife  of  J.  S.  Powell,) 
upon  an  account,  alleging  that  the  goods  and  articles  fur- 
nished were  for  the  benefit  of  the  trust*estate,  and  for  tlie 
support  and  maintainance  of  the  said  Sarah  A.  Powell  aad 
her  children,  and  setting  forth  a  description  of  the  trust  prop- 
erty.  The  cause  was  submitted  upon  the  following  proofii 
to-wit : 

James  D.  Leonard  testified  that  the  account  sned  on  was 
correct;  that  the  articles  set  forth  in  the  acco^nt  were  aotn- 
ally  sold  and  delivered  to  the  family,  consisting  of  the  wife 
and  children  of  J.  S.  Powell  and  Sarah  A.  Powell ;  that 
they  were  goods  suitable  and  necessary  for  the  family ;  that 
Watson  F.  Powell  resided  in  Randolph  county,  some  thirty 
miles  from  where  his  mother  resided  in  Early  oonoty;  he 
did  not  know  whether  or  not  W,  F.  Powell,  trustee,  had  con- 
trol of  the  plantation  in  Early  county,  nor  whether  he  fbr- 
nished  the  family  with  anything  whatever;  that  W.  F. 
Powell  did  not  have  personal  control  of  the  property  in  Early 
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county ;  that  J.  S.  Powell,  the  father,  arranged  and  controlled 
it,  did  the  buying  and  selling  for  the  family,  80  far  as  the 
business  was  concerned  in  Early  county. 

The  trust  property  consisted  in  the  plantation  in  Early 
county,  where  the  family  resided,  and  the  plantation  in  llan- 
dolph  county  on  which  the  trustee  resided.  In  regard  to 
the  goods  sold  and  articles  furnished  to  carry  on  the  Early 
connty  farm,  in  1866,  he  said  that  he  and  J.  S.  Powell  made 
the  contract  to  farm  together,  witness  furnished  the  place 
joining  Powell's  farm  and  the  stock,  etc. ;  J.  S.  Powell  fur* 
nished  the  farm  on  which  he  lived  and  the  stock,  etc.,  that 
W.  F.  Powell,  trustee,  was  not  present  at  the  making  of  the 
contract ;  thai  J.  8.  Powell  was  without  means  to  carry  on  his 
farm,  and  witness  agreed  to  furnish  out  of  the  trust  fund  which 
he  had,  the  provisions,  money,  etc.,  to  make  the  crop,  which 
he  did  furnish,  as  set  forth  in  the  account,  and  that  the  arti- 
cles were  for  the  family  and  plantation  in  Early  county,  and 
that  they  could  not  have  made  a  crop  in  Early  county  and 
subsisted  without  them ;  and  that  he  never  had  received  pay- 
ment for  them.  He  said  the  first  contract  was  made  with 
J.  S.  Powell,  individually,  witness  at  that  time  not  knowing 
that  the  property  held  by  him  was  trust  property,  and  af- 
ter finding  oat  that  there  were  judgments  against  J.  S.  Pow- 
ell, and  that  the  property  was  held  in  trust,  he  demanded  a 
new  contract,  so  as  to  be  secure  in  what  he  paid  out  and  ad- 
vanced, which  new  contract  was  made  by  J.  S.  Powell,  as 
attorney  and  agent  for  W.  F.  Powell.  (Both  these  contracts 
were  exhibited  to  the  witness  and  recognized,  but  neither  of 
them  were  read  in  evidence  to  the  jury.)  Witness  said  that  W. 
F.  Powell  was  not  present  when  either  of  these  contracts  were 
made,  nor  did  he  know  of  his  own  knowledge,  if  the  trustee 
ever  authorized  any  one  in  any  manner  to  make  any  contract 
for  him.  W.  F.  Powell,  trustee,  was  only  on  the  plantation 
two  or  three  times  during  the  year ;  never  had  from  W. 
F.  Powell  during  the  year  any  direct  recognition  of  the  con- 
tract or  the  agency  of  his  &ther  in  making  it,  but  he  knew 
how  they  were  farming  together,  and  that  witness  was  fur- 
nisbiog  all  the  supplies. 

Vol.  zu— S9l 
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At  the  close  of  the  year  witness  applied  to  the  trustee  for 
pajment  of  the  account ;  he  recognised  the  aoooant,  did  not 
dispute  any  item  in  it,  and  made  promisee  to  settle  it;  set 
several  days  to  meet  witness  a^t  Cuthbert  to  settle  it,  bat  Gtid 
he  wished  to  have  his  father  present  to  see  that  all  the  itefD$ 
were  correct ;  he  agreed  to  meet  witness  at  Mr.  Fieldef^s  of- 
fice that  he  might  make  the  calculations  and  see  that  the  set- 
tlement was  correct.  At  the  first  contract  no  one  was  pres- 
ent but  J.  8.  Powell  and  children ;  at  the  second  contract  do 
one  was  present  but  Mrs.  Powell  and  her  sod,  A.  W.  Powdl, 
also  witnessed  it. 

B.  F.  Leonard  testified,  that  he  was  on  the  place  a  part 
of  the  year,  and,  as  agent  for  his  brother,  furnished  a  part  of 
the  articles  and  knows  that  W.  F.  Powell,  trustee,  was  there 
several  times  and  was  aware  of  how  his  brother  and  J.  S. 
Powell  were  carrying  on  business ;  knows  that  W.  F.  Pow- 
ell, trustee,  did  recognize  the  account  afler  it  was  made,  and 
agreed  to  meet  his  brother  and  settle  it. 

W.  F.  Powell,  trustee,  defendant,  testified,  that  the  place 
on  which  he  lived,  in  Randolph  county,  was  held  in  trust 
for  Sarah  A.  Powell ;  he  did  not  hold  the  place  in  Early  io 
trust  for  her ;  did  not  know,  of  his  own  knowledge,  how  tb 
place  in  Early  was  held ;  did  not  have  personal  control  aad 
supervision  of  the  aflairs  of  the  family ;  did  no  buying  wA 
selling  for  them ;  did  not  furnish  any  supplies  for  them,  either 
of  food  or  clothing ;  did  not  know  the  terms  of  the  contraet 
between  his  father  and  J.  D.  Leonard,  or  how  they  were  car- 
rying on  business ;  never  appointed  J.  S.  Powell  an  i^ent  to 
make  a  contract  for  him  as  trustee,  and  never  ratified  any 
contract  made  by  him  as  such ;  did  not  agree  to  settle  tfie  ac- 
count after  it  was  made ;  did  agree,  several  times,  to  meet  Mr. 
Leonard  to  have  a  settlement  between  him  and  his  father,  as 
there  was  a  falling  out  and  bad  feeling  between  them,  and 
witness  thought  it  proper  for  him  to  be  present;  his  fiuber 
and  mother  never  made  any  demands  on  him  for  necessaries: 
if  they  had  he  would  have  furnished  them ;  witnos  thinks 
that  many  of  the  articles  in  the  account  were  not  soited  Id 
the  circumstances  of  the  family. 
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The  Court  charged  the  jury  as  follows: 

1*  If  W.  F.  Powell,  the  trustee,  contracted  with  the  plains- 
tiff  to  furnish  the  articles  charged  in  his  account,  and  they 
were  furnished  by  him,  and  they  were  suited  to  the  circum- 
stances of  the  cestui  que  tnut,  or  for  the  benefit  of  the  trust- 
estate,  then  the  trust-estate,  in  the  hands  of  the  trustee,  was 
liable,  and  it  was  their  duty  to  find  for  the  plaintiff. 

2.  If  J.  S.  Powell  was  the  agent  of  W.  F.  Powell,  the 
trustee,  and  was  specially  appointed  by  him  for  that  purpose, 
and  as  such  agent  he  made  the  contract,  and  the  goods  were 
so  furnished,  or  he  afterwards,  with  full  knowledge  of  what 
J.  S.  Powell  had  done,  ratified  it,  then  the  trust-estate  is  lia- 
ble as  if  the  trustee  himself  had  made  the  contract. 

3.  But  if  the  trustee  did  not  make  the  contract|  or  J.  S. 
Powell  was  not  his  agent  specially  appointed  for  that  pur- 
pose, or  subsequently,  with  a  full  knowledge  of  what  had 
been  done,  ratify  it,  the  trust-estate  was  not  liable  on  J.  8. 
Powell's  contract 

4.  The  trustee  and  the  trust-estate  is  not  liable  to  the 
plaintiff  for  goods  and  money  furnished  the  oedui  qv£  trusty 
under  any  contract,  unless  the  contract  was  with  the  trustee 
or  his  special  agent  for  that  purpose,  or  was  afterwards  rati- 
fied and  approved  by  him;  and  the  plaintiff,  if  he  did  so 
furnish  goods,  without  such  contract  or  ratification,  could 
only  look  to  the  person  with  whom  he  contracted,  and  not 
to  the  trust  property,  for  payment. 

The  counsel  for  the  plaintiff  asked  the  Court,  in  writing, 
to  charge — 

That  the  trust  property  was  liable  for  goods  and  necessa- 
ries suited  to  the  condition  in  life  of  the  cestui  que  trust,  if 
the  trustee  failed  to  furnish  them,  and  that  whether  there 
was  a  special  contract  with  the  trustee  or  his  agent,  or  not. 
And  that  the  trust-estate  was  liable  for  money  and  goods 
furnished  for  the  benefit  of  the  trust-estate,  whether  there 
was  a  contract  made  or  ratified  by  the  trustee  or  not.  Which 
charges  the  Court  refused.  The  jury  found  a  verdict  for  the 
defendant 

Plaintiff  moved  for  a  new  trial,  upon  the  ground  that  the 
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jury  found  ooatrary  to  the  evidence,  and  that  the  Court  errei 
in  the  charge  to  the  jury,  and  in  refusing  to  charge  as  re- 
quested. This  motion  the  Court  overruled,  and  that  is  aft- 
signed  as  error. 

H.  Fielder,  for  plaintiff  in  error. 

L.  S.  Chastain,  B.  S.  Worbill,  for  defendant. 

McCay,  J. 

1.  We  do  not  doubt  but  that,  as  a  general  rule,  a  trust* 
estate  is  liable  for  necessaries  furnished  for  the  protectioo, 
preservation,  and  often,  for  the  improvement  of  the  trust 
property :  Revised  Code,  section  3301.  So,  too,  \^  recog- 
nize the  rigiit  to  charge  the  estate,  under  proper  circam- 
stances,  with  the  debts  of  the  cestui  que  tnut.  NecessariW, 
however^  this  must  depend  upon  the  nature  of  the  trust. 
The  beneficiary  may  have  power  to  charge  the  estate  at  will, 
or  may  have  only  a  right  to  the  income,  or  may  chaigeeitber 
only  to  a  limited  extent,  or  in  a  particular  way.  And  no 
general  rule  can  be  laid  down,  depending,  as  each  case  most 
do,  on  the  nature  and  extent  of  the  interest  of  the  benefietarr 
in  the  property. 

In  this  case,  we  do  not  see  how,  fairly,  the  jury  had  any 
right  to  have  the  rule  explained  to  them.  The  case  taraed 
wholly  on  the  contract  of  the  trustee.  Under  the  evidence, 
if  the  plaintiff  was  entitled  to  recover  at  all,  it  was  on  the 
idea  that  Mr.  Powell,  the  father,  was  the  agent  of  the  trus- 
tee, or  whether,  if  he  was  not  at  first  the  agent,  the  trustee 
had  not  ratified  and  recognized  his  acts  as  acts  done  for  biuL 
This  question  was  fairly  submitted  to  the  jury ;  there 
evidence  pro  and  con  upon  it,  and  the  jury  having 
upon  it,  the  Court  could  not  properly  disturb  the  finding. 

We  do  not  intend  to  say  that  every  contract  a  trustee,  even, 
may  make  will  bind  the  trust  property.  That  will  depend 
upon  the  powers  granted  to  him  and  upon  the  nature  of  the 
contract.  We  think  the  evidence  in  this  case  is  very  meagre, 
so  far  as  it  bears  upon  the  liability  of  the  trust-estate  for  this 
account^  independent  of  the  contract. 
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The  trust  property  seems  to  be  in  Randolph  county.  The 
beneficiary  and  her  children  reside  with  the  husband,  in 
Early,  and  these  goods  were  furnished  to  the  husband  to  carry 
on  his  farm  in  Early.  The  Early  county  property  may,  or 
may  not,  be  trust  property  for  the  use  of  Mrs.  Powell.  One 
of  the  witnesses  does  say  it  was  trust  property,  but  who  was 
the  trustee  and  for  whose  use  it  was  held,  does  not  appear. 

The  defendant,  the  trustee  of  the  Randolph  property,  the 
only  property  a  recovery  here  would  bind,  distinctly  declares 
he  knows  nothing  about  the  Ilarly  property.  There  is,  there- 
fore, absolutely  no  evidence  to  bind  tiie  trust-estate,  in  the 
hands  of  the  defendant,  with  the  value  of  these  goods,  on 
the  ground  that  they  were  furnished  to  protect,  preserve  or 
improve  the  trust  property  in  his'  hands,  since  there  is  no 
connection  proven  at  all  between  these  goods  and  the  only 
trust  property,  to-wit :  the  Randolph,  the  defendant.holds  as 
trustee. 

2.  The  only  other  ground  on  which  the  plaintiff's  case  can 
be  put  is,  that  these  goods  were  necessaries  for  the  beneficia- 
ries. Upon  this  point  the  only  evidence  was,  that  the  trus- 
tee, Mr.  Powell,  had  not  supplied  his  mother  with  a  support. 
Is  this  enough  ?  We  think  not.  She  had  a  husband ;  she 
was  living  in  another  county  with  him,  on  a  place  which 
seems  to  have  belonged  to  some  of  them.  Had  the  Court  or 
jury  any  right  to  presume  she  was  in  want?  The  basis  of 
the  right  to  recover  in  such  .cases  is,  that  the  oesbai  que  trust 
is  in  want,  that  the  plaintiff  has  supplied  that  want  and 
equity  ought  to  remunerate  him. 

Besides,  the  trust  deed  was  not  produced.  It  may  be  that 
the  beneficiaries  have  no  right,  under  the  deed,  to  charge  the 
corpus — ^perhaps,  not  the  income.  It  would  be  striking  very 
much  in  the  dark  to  subject  trust  property  to  a  judgment 
upon  such  loose  proof.  Judgments  are  solemn  things  and 
Courts  ought  to  know  exactly  what  they  are  doing  when 
they  make  them. 

Judgment  affirmed. 
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Leroy  Brown,  plaintiff  in  error,  vs.  B.  N.  Beed  &  Com- 
pany, defendants  in  error. 

This  Courfc  will  not  set  aside  the  verdict  of  the  jary  on  questions  of  &es 
fairly  submitted  to  their  consideration,  without  such  verdict  is  strongly 
and  decidedly  against  the  weight  of  the  evidence  ;  and  in  cases  where 
the  pluntiff  or  defendant  are  witnesses  for  themselves,  their  interest 
goes  to  their  credibility,  to  be  judged  of  exclusively  by  the  joiy. 

Party  as  Witness.    New  Trial.    Before  Judge  HabbelLi 
Terrell  Superior  Court.     May  Term,  1870. 

Orr,  Brown  &  Company,  on  the  23d  of  June,  1867,  give 
B.  N.  Beed  &  Company  their  promissory  note  for  $2,443  54, 
due  the  Ist  of  November,  1867.  On  the  1st  of  Januarf, 
1868,  Leroy  Brown  mortgaged  to  B.  N.  Beed  &  Company 
certain  described  lands,  partly  in  Terrell  county  and  partly 
in  Calhoun  county,  to  secure  $5,033  63  due  to  B.  N.  Bed 
&  Company  by  said  Brown  and  said  Orr,  Brown  &  Company, 
endorsed  by  a  note  dated  June  22d^  1867,  and  due  Ist  Nov- 
ember, thereafter,  for  $2,443  54.  The  aggregated  indebC- 
edness  is  entitled  to  a  credit  of  $2,066  03,  paid  by  Brows, 
leaving  due  to  mortgagees,  at  that  time,  $3,000  00.  (Th( 
date  of  the  note,  as  recited  in  the  mortgage,  is  evideotlT  i 
mistake— it  should  be  23d.)  On  the  17th  of  September, 
1868,  Brown  paid  on  said  note  $282  62. 

At  May  Term,  1869,  of  Terrell  Superior  Court,  B.  N. 
Beed  &  Company  petitioned  for  the  foreclosure  of  said  m<»l* 
gage  on  all  of  said  land.  A  rule  nisi  was  entered  upon  the 
minutes  and  was  in  the  usual  form,  but  it  was  not  signed  by 
anybody.  As  the  record  appears,  the  sheriff  returned,  npoo 
the  petition,  that  he  had  served  Brown  **  personalty  wiUi  a 
copy  of  the  within  rule  nisi/' 

At  November  Term,  1869,  of  said  Court,  Brown  filed  the 
following  objections  to  the  foreclosure :  Said  rule,  as  stfved 
on  him,  is  signed  by  nobody,  and  has  no  certificate  dioiriiig 
that  it  is  part  of  the  minutes  of  said  Court;  and  that  he  l^d 
paid  the  note  in  cotton. 

Upon  the  trial,  the  parties  proceeded  directly  to  the  eootest 
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as  to  said  payment^  taking  no  notice  of  the  alleged  defect  in 
service.  As  to  a  payment  there  was  no  dispute,  but  one  of 
the  plaintiffs  testified  that  they  had  credited  Brown's  open 
aoGount  with  part  of  the  amount  paid  and  had  credited  the 
note  with  the  balance,  only,  and  that  the  payment  was  made 
without  any  instructions  as  to  application.  On  the  other 
hand.  Brown  admitted  that  he  owed  the  open  account,  but 
testified  that  it  was  expressly  understood  and  directed  by  him, 
at  the  time  of  payment,  that  it  should  be  applied  to  the  ac- 
count. Each  party  gave,  in  eostemo,  facts  going  to  show  his 
statement  to  be  true.  The  jury  found  $2,310  68  to  be  due 
on  the  note  and  a  rule  absolute  for  the  foreclosure  of  the 
mortgage  was  taken.  Brown  moved  for  a  new  trial  upon  the 
grounds,  that  the  verdict  was  contrary  to  law,  the  evidence, 
and  equity;  because  the  foreclosure,  as  to  the  land  in  Calhoun, 
in  Terrell  Superior  Court,  was  illegal;  and  because  of  proper 
service  as  aforesaid.  The  Court  said  that  the  question  of 
jurisdiction  as  to  the  Calhoun  land,  and  as  to  the  service, 
were  not  made,  and  refused  a  new  trial.  This  refusal  is  as- 
signed as  error. 

Lyon,  beGbaffenbied  &  Irvin,  for  plaintiff  in  error. 
G.  B.  WooTEN,  for  defendants, 

LOCHRANE,  C.  J. 

In  this  case  it  appears  that  Brown  owed  Reed  &  Com- 
pany a  debt,  for  which  he  executed  a  mortgage,  and  this  liti- 
gation arises  on  its  foreclosure.  The  whole  matter  before  us 
is,  whether  the  jury  found  contrary  to  the  evidence,  and  the 
solution  of  that  question  depends  upon  the  price  which  is  to 
be  credited  for  six  bales  of  cotton.  On  the  Ist  January, 
1868,  when  the  mortgage  was  executed,  the  parties  agreed 
that  the  balance  due  to  Beed  &  Company  was  $3,000  00. 
Brown  introduced  himself  as  a  witness,  and  proved  that  since 
the  execution  of  the  mortgage  he  had  sent  twelve  bales  of 
cotton  to  Beid  &  Company.  Six  bales  were  sent  early  in 
Januaryi  and  were  received,  sold  and  credited  by  Reed  & 


606         SUPREME  COURT  OF  GEORGIA: 

Brown  V9,  Reed  ft  Company. 

Company  at  some  twelve  cents  a  pound,  or  market  yaloe. 
Brown  says  that  he  sent  these  bales  onder  a  contract  that  if 
Beed  &  Company  used  them  or  sold  them  before  the  tune 
the  mortgage  debt  fell  due  he  was  to  pay  twenty-five  eeats 
per  pound.  The  other  six  bales  were  sent  in  September,  and 
Beed  &  Company  allowed  and  credited  him  with  twenty-five 
cents  per  pound.  Orr,  a  member  of  the  firm  of  Orr,  Brown 
&  Company,  testifies  he  was  present  at  the  execution  of  the 
mortgage,  and  did  not  hear  Reed  agree  to  give  Brown  tweafy- 
five  cents  per  pound  for  the  six  bales  sent  in  January.  Mr. 
Reed  testifies  tliat  Orr  wrote  him  to  know  if  he  would  take 
six  bales  of  cotton  at  Dawson  at  twenty-five  cents  per  poand, 
which  he  did,  and  which  is  so  credited.  The  aoooant  oor* 
rent  was  in  evidence. 

Upon  reviewing  this  evidence  we  do  not  hold  that  the 
jury  found  contrary  to  the  evidence.  There  are  many  rea- 
sons why  the  jury  should  have  found  as  they  did  in  r^rd 
to  the  six  bales  shipped  in  January,  and  have  believed  Mr. 
Brown  mistaken  in  his  recollection.  In  the  first  place,  be 
was  the  defendant,  and  this  fact  alone  goes  to  the  credibilitj 
of  a  party.  No  matter  how  honest  or  how  honorable,  the 
law  imposes  this  on  his  privilege  of  being  witness  and  partj. 
In  the  second  place,  the  contract  to  give  twenty-five  oents 
per  pound,  when  the  market  price  was  twelve  cents  was  a 
circumstance  for  the  jury  to  consider.  In  the  thiitl  place, 
the  manner  of  statement,  *^  that  if  he  sold  or  used  them  be- 
fore the  mortgage  fell  due,''  when  the  time  that  had  toelapK 
from  January  Ist  to  the  1st  September  thereafter  oould  hardly 
be  held  as  reasonable  time  to  hold  cotton  on  storage. 

Again,  Mr.  Brown  owed  Reed  &  Company,  and  Reed,  bv 
the  evidence,  came  to  Dawson,  and  while  there  took  a  mort- 
gage fi)r  his  debt,  and  the  jury  might  have  held  that  the  six 
bales  were  sent  as  a  payment,  and  that  the  fiict  of  its  being 
sold  and  credited  evidences  this.  Again,  the  jory  mi^ 
have  looked  to  Orr's  testimony ;  preset  at  the  executioo  of 
the  mortgage,  not  hearing  such  contract,  they  might  have 
looked  to  his  close  relationship  both  to  Brown  and  Reed,  and 
argued  from  his  not  knowing  it  that  it  might  have  beea  a  miB- 
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take.  Again,  Orr's  writing  to  Reed  about  his  giving  twenty- 
five  cents  per  pound  for  the  cotton  sent  in  September,  might 
have  been  weighed  by  the  jury.  In  fact,  divers  propositions 
may  have  entered  into  their  consideration  of  the  case,  and 
we  think  that  the  verdict  is  sustained  by  the  evidence,  and 
upon  the  well  settled  rule  of  this  Court,  we  will  not  interfere 
to  set  aside  the  verdicts  of  juries  in  cases  of  this  character. 

Inasmuch  as  counsel  in  this  case  are  willing  to  allow  the 
deduction  from  the  judgment  to  the  amount  stated  in  ac- 
count, we  affirm  the  judgment  in  this  case  with  directions  to 
write  off  the  sum  necessary  to  reduce  the  judgment  to  $2,- 
161  90. 

Judgment  affirmed. 


John  M.  Hill,  administrator,  plaintiff  in  error,  vs.  George 

Beall,  defendant  in  error. 

An  action  wss  brought  by  the  plaintiff,  as  administnitor,  to  recover  the 
pOBseesion  of  a  piano  from  the  defenijant,  as  the  property  of  his  intes- 
tate, and,  upon  the  trial,  he  failed  to  introduce  his  letters  of  adminis- 
tration in  evidence,  or  to  prove  the  actual  possession  of  the  piano  by 
him  as  such  administrator,  before  the  commencement  of  the  suit,  al- 
tboogh  there  was  evidence  that  the  piano  had  been  appraised  as  the 
property  of  the  intestate : 

Held,  That  the  plaintiff  did  not  show  such  evidence  of  title  as  would  au- 
thorize him,  as  administrator,  to  recover  the  possession  of  the  piano 
from  the  defendant,  who  claimed  to  hold  it  adversely  to  the  plaintiff's 
intestate,  and  that  there  was  no  error  in  the  Court  below  in  granting  a 
non-suit. 

Trover.  Non-suit.  Before  Judge  Habrell.  Terrell  Su- 
perior Court.     May  Term,  1870. 

John  M.  Hill,  as  administrator  of  A.  C.  Hill,  brought 
trover  against  Beall  for  a  piano,  allied  to  have  belonged  to 
intestate,  and  to  be  in  Beall's  possession.  Beall  pleaded 
that  intestate,  in  his  lifetime,  sold  the  piano  to  one  Duncan, 
and  took  his  note  for  $300  00  therefor,  and  that  said  note 
was  in  the  hands  of  said  administrator. 
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Plaintiff's  aUorney  testified  that  A.  C.  Hill  died  in  Feb- 
ruary or  March,  1867;  plaintiff  is  his  administrator;  as 
plaintiff's  attorney  he  demanded  the  piano  from  Beall,  who 
would  not  deliver  it,  saying  that  Duncan  bought  it  from  in- 
testate and  gave  it  to  Mrs.  Beall,  Duncan's  daughter ;  that 
he  supposed  it  was  the  property  of  intestate  till  his  brother- 
in-law  told  him  of  said  purchase.  He  admitted  that  said 
note  was  given  for  the  piano  and  was  sent  to  him  by  plab- 
tiff,  in  Duncan's  lifetime,  to  be  delivered  to  Duncan,  bat 
said  that  Duncan  died  in  July,  1867,  before  receiving  the 
note.  Duncan's  administrator  refused  to  accept  the  note 
when  it  was  offered  to  him.  Duncan  and  plaintiff  were  in 
witness'  office,  and  Duncan  said  he  had  bought  it  as  afore- 
said, but  that  he  and  the  plaintiff  had  rescinded  the  trade, 
and  the  piano  belonged  to  intestate's  estate,  and  was  in  his 
possession  subject  to  the  order  of  plaintiff.  After  this  and 
before  Duncan's  death,  the  piano  was  appraised  as  the  prop- 
erty of  said  estate.  There  was  evidence  of  the  value  and 
rental  of  the  piano.     No  other  testimony  was  offei^. 

Upon  motion  of  defendant's  counsel,  the  Court  ruled  oot 
the  said  sayings  of  Duncan.  Defendant's  counsel  then  moved 
for  a  non-suit,  because  plaintiff's  letters  of  administradott 
had  not  been  introduced  as  evidence,  and  because  it  was  not 
shown  that  the  piano  belonged  to  intestate's  estate  at  the 
time  of  demand. 

The  non-suit  was  granted.  The  rejection  of  Duncan's 
sayings  and  the  granting  of  said  non-suit,  are  assigned  as 
error. 

C.  B.  WooTEN,  by  Hill  &  Candler,  for  plaintiff  in 
error. 

Hikes  &  Hobbs,  A.  Hood,  by  E.  H.  Beall  and  B.  H. 
Clark,  for  defendant. 
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Wabner,  J, 

On  the  statement  of  facts  contained  in  the  record  of  this 
case,  there  was  no  error  in  the  judgment  of  the  Court  below 
in  awarding  the  non-suit. 

Let  the  judgment  of  the  Court  below  be  a£Srmed. 


WiLLiAH  HAWfiB,  plaintiff  in  error,  v$.  Elizabeth  Paul, 

administratrix,  defendant  in  error. 

1.  Where,  on  the  trial  of  a  bill  in  equity  in  relation  to  the  settlement  of 
copartnership  transactions,  the  question  in  controversy  is  the  amount 
doe  on  the  books,  and  on  the  trial,  the  defendant  lays  the  foundation 
sufficiently  in  law  for  the  admisraon  of  secondary  evidence  of  the  ex- 
tracts of  the  books,  and  the  Court  rejects  the  testimony : 

Mddf  That  while  questions  of  diligence  are  addressed  to  the  Court,  and, 
in  doubtful  cases  of  accessibility  or  diligence,  this  Court  will  be  reluc- 
tant to  interfere ;  yet,  when  the  evidence  is  material  to  the  elucidation 
of  qoestions  before  the  jury,  and  the  loss  of  the  original  is,  under  the 
rales  of  law,  sufficiently  accounted  for,  this  Court  will  direct  its  ad- 
mission. 

2.  Where  the  extracts  of  books  lost  are  attached  as  exhibits  to  the  an- 
swer to  the  bill,  and  are  in  evidence,  this  fact  does  not  deprive  the 
party  of  the  right  to  introduce  secondary  evidence,  if  material,  and 
the  foundation,  for  its  admission  is  properly  laid. 

Secondary  Evidence.  Before  Judge  Habrell.  Stewart 
Superior  Court.     August  Term,  1870. 

Jeremiah  Paul,  by  his  bill  against  Hawes,  made  this  case* 
In  1868  he  boaght  an  undivided  half  interest  in  certain 
mills  and  land  from  Hawes,  on  credit,  for  $3,000  00,  gave 
his  notes  therefor,  and  formed  with  him  a  partnership,  by 
which  he  was  to  take  charge  of  said  mills  in  person ;  Hawes 
waa  to  furnish  a  laborer.  They  were  to  divide  the  expenses  of 
the  mill,  and  the  j^rofits  were  to  be  applied,  first,  to  the  sup«- 
port  of  Paul's  family,  and  then  one-half  of  the  net  balance 
was  to  be  credited  on  said  notes.  By  Paul's  consent,  Hawes 
sold  $1,600  00  worth  of  said  land  and  took  the  proceeds. 
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Paul  furnished  him  about  $400  00  in  supplies,  from  the  mill. 
In  1856,  Hawes  wished  to  sell  the  balance  of  the  land  and 
the  mills,  to  one  Davis,  at  |3,000  00  cash  to  himself,  and 
agreed,  if  Paul  would  consent  to  this  sale,  he,  Hawes,  would 
give  up  to  Paul  his  said  notes  and  divide  equally  with  him 
the  proceeds  of  said  partnership.  Paul  consented,  the  sale 
to  Davis  was  made,  and  Davis  bought  of  Hawes  other  part- 
nership property,  Hawes  took  the  books  of  the  firm,  pre- 
tending to  wish  to  collect  and  settle  the  firm  business,  bat 
now  refuses  to  let  Paul  have  the  books,  or  come  to  any  ac^ 
count  with  him,  or  to  give  up  said  notes.  Heoflfered  to  give 
up  Hawes'  bond  for  titles,  prayed  that  he  be  compelled  to 
account  and  give  up  said  notes,  and  that,  meanwhile,  he  be 
enjoined  from  selling  the  notes  and  from  collecting  the  ac- 
counts, and  that  the  books  be  put  into  the  hands  of  a  Re- 
ceiver. Paul  died,  and  his  wife,  Elizabeth,  became  his  ad- 
ministratrix, and  was  made  a  party  in  his  stead. 

The  averments  of  the  bill  were  admitted,  except  as  here 
modified.  The  partnership  was,  by  written  agreement,  to 
include  the  mill,  a  blacksmith  shop  and  raising  of  stock. 
Proceeds  were  to  be  applied,  first,  to  paying  Hawes'  hire  for 
his  blacksmith  and  other  slaves  furnished,  and  furnishiDg 
them  provisions  and  clothing;  then  half  of  the  net  proceeds 
was  to  be  Paul's,  and,  deducting  from  his  half  a  reasonable 
support  for  his  family,  the  balance  was  to  be  credited  on  said 
notes,  which  were  for  $1,000  00  each,  due  one,  two  and  three 
years  after  date.  In  1856  this  partnership  was  dissolved,  by 
Davis  agreeing  to  buy  out  Hawes  and  take  his  place  in  the 
partnership  with  Paul.  Paul  was  to  get  up  his  notes  for 
$3,000  00  and  give  Davis  his  notes  for  $2,000  00  and  have 
from  Davis  an  undivided  half  interest  in  said  land  and  mills 
when  he  paid  Davis  $2,000  00,  according  to  the  terras  agreed 
upon  by  them.  He  said  the  other  property  sold  to  Davis 
went,  like  the  lands  and  mill,  as  part  of  the  firm  property. 
Hawes  admitted  he  had  the  books,  said  he* waa  ready  to  give 
np  the  notes  and  settle,  but  Pkul  was  not.  He  claimed  thai 
the  firm  owed  Paul  little  if  anything.  To  this  answer  be 
attached  as  exhibits  what  purported  to  be  a  list  of  the  persons 
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owing  the  firm  and  the  amount  due  to  each.  In  October^ 
1858y  there  was  a  verdict  against  Hawes  for  81^066  74,  with 
an  order  that  he  give  up  Paul's  notes.  Hawes  appealed.  On 
the  appeal  trial,  complainant  read  evidence  of  conversations 
of  Hawes,  to  show  how  much  was  made  by  said  business, 
and 'closed.  Defendant's  counsel  proposed  to  introduce  seo- 
ondary  evidence  of  the  contents  of  the  books  of  the  firm. 
To  account  for  the  non-production  of  the  books,  Hawes  tes- 
tified that  he  delivered  them  to  C.  A.  Evans,  his  attorney, 
and  had  never  seen  them  since,  and  could  not  produce  them, 
B.  S.  Worrill,  Esq.,  Hawes'  solicitor,  stated  thai  he  and 
£van8  were  partners  in  the  practice  of  law,  representing 
Hawes,  that  these  books  were  in  their  office  when  they  drew 
said  answer  and  when  Evans  went  into  the  Confederate  ar- 
my ;  that  he  had  searched  for  them  diligently,  but  could  not 
find  them.  It  was  admitted  that  Evans  had  not  been  ap- 
plie<l  to  for  the  books.  Worrill  said  he  did  not  write  to  him 
because  he  was  satisfied  Evans  left  the  books  in  their  office, 
as  aforesaid,  and  could  tell  nothing  about  their  whereabouts. 
The  Court  held  that  the  loss  of  the  books  was  not  sufficiently 
accounted  for,  and  would  not  allow  the  evidence.  The  jury 
gave  a  verdict  against  Hawes  for  $600  00  and  interest,  and 
it  was  decreed  that  said  notes  should  be  given  up.  The  re- 
fusal to  admit  secondarv  evidence  of  tlie  contents  of  said 
books  is  assigned  as  error. 

B.  S.  Worrill,  J.  L.  Wimberly,  for  plaintiff  in  error, 
cited  Irwin's  R,  Code,  section  3714. 

E.  H.  Beall,  for  defendant. 

Lochrane,  C.  J. 

This  was  a  motion  for  a  new  trial,  arising  out  of  a  case  in 
equity,  tried  in  Stewart  Superior  Court,  in  relation  to  the  set- 
tlement of  corpartnership  transactions.  The  record  is  volu- 
minous, but,  in  the  view  which  we  take  of  the  errors  assigned, 
it  will  not  be  necessary  to  go  at  length  into  the  various  mat- 
ters that  encumber  the  record.    The  point  of  difference  is  in 
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the  amoont  alleged  tx>  be  doe,  about  wbidi.testimony  wisiih 
troducedy  and  out  of  which  grows  the  main  oontroTersjr. 

Upon  the  trial  of  the  case  below,  the  bill  and  answer  were 
read  to  the  jury,  and  the  acoounts  taken  from  the  books  were 
attached  as  exhibits  to  the  answer.  During  the  progren  of 
the  case  the  defendant  offered  evidence  of  the  contaits  of  the 
mill-books  of  Hawes  and  Paul,  and  laid  the  foandation  (on 
its  introduction,  bj  proving  first  by  Hawes  himself^  that  he 
delivered  the  original  books  of  the  partnership  to  Geoend 
Evans,  that  he  had  not  seen  them  since,  and  that  they  were 
not  in  his  possession,  nor  did  he  know  where  they  were; 
secondly,  B.  S.  Worrill,  the  partner  of  Evans,  staled  that  he 
and  Evans  had  the  books  in  their  law-o£Soe  when  they  made 
out  the  answer  of  Hawes  to  the  bill,  that  the  books  remained 
in  the  office  until  Evans  went  into  the  army,  that  he  bad 
made  diligent  search  for  them,  but  could  not  find  them.  The 
Judge  rgected  the  secondary  evidence,  holding  that  the  loss 
of  the  books  was  not  sufficiently  accounted  for.  We  are  ci 
opinion  that,  under  section  3714  of  the  Code,  the  Conrt  erred 
in  rejecting  this  testimony,  as  the  cause  shown  was  suffident 
to  show  that  the  books  were  not  accessible  to  the  diligeoce 
of  the  purty. 

1.  It  is  true,  that,  under  the  rules  of  law,  questions  of  dili« 
gence  are  addressed  to  the  Court,  and  we  will  not,  ordtDarily, 
interfere  with  the  judgment  of  the  Court  in  matters  of 
doubtful  diligence  or  accessibility.  But  when  the  introducdon 
of  secondary  evidence  is  material  to  the  elucidation  of  ques- 
tions before  the  jury,  and  the  loss  of  the  original  is,  nnder 
the  rules  of  law,  sufficiently  accounted  for,  it  becomes  our 
duty  to  direct  its  admission,  that  the  rights  of  parties  may 
be  properly  and  legally  presented  to  the  jury  for  th^r  intd- 
ligent  adjudication. 

2.  The  doubt  in  this  case  arises  upon  the  fiiot  that  the  ex- 
tracts from  these  books  were  attached  as  ezhibita,  and  as 
such  were  admitted  in  evidence.  It  is  also  to  be  presumed 
that  the  Judge  below  charged  the  jury  in  regard  to  the  ef- 
fect of  the  answer  as  evidence,  and  that  the  party  had  the 
benefit  which  the  law  gives  him  in  the  premises^    Bat  not- 
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withstanding  this  general  rule,  we  can  well  see  how  the  party 
in  this  case  might  be  injured^  in  the  consideration  of  the 
jury,  by  the  rejection  of  the  evidence  offered,  and  are  not 
satisfied  that  the  whole  merits  of  this  case  have  been  passed 
upon.  The  evidence  rejected  was  material  evidence.  The 
party  was  entitled  to  its  admission  under  the  rules  of  law  in 
this  case,  and  we  reverse  the  decision  of  the  Court  below, 
that  the  matters  in  controversy  may  be  more  fully  inquired 
into  and  the  legal  rights  of  the  parties  upon  the  considera- 
tion of  the  whole  evidence  in  this  case  be  adjudicated. 
Judgment  reversed. 


Thomas  Castello,  plaintiff  in  error,  vs.  Sophronia  Oas- 
tello, defendant  in  error. 

An  action  for  divorce  was  brought  by  the  bosbsnd  against  his  wife,  al* 
leging  M  a  ground  for  divorce,  the  willful  and  continued  desertion  of 
the  wife  for  the  term  of  three  years : 

Heldy  That  the  husband  was  a  competent  witness  on  the  trial  thereof, 
under  the  provisions  of  the  87Q8th  section  of  the  Code ;  but  he  could 
not  testify  as  to  any  facts  derived  by  him  from  the  confidential  relation 
of  husband  and  wife. 

Divorce.  Party  as  Witness.  Before  Judge  Habrall. 
Stewart  Superior  Court.    October  Term,  1870. 

In  March,  1870,  Thomas  Castello  sued  his  wife,  Sophronia, 
for  a  divorce,  averring  that,  three  years  before,  she  abused 
him  in  the  most  insulting  manner,  when  he  was  violently  ill 
and  helpless,  refused  to  render  him  any  assistance,  aban- 
doned his  home,  and  had  remained  away  ever  since.  On  the 
trial,  after  proving  the  marriage,  plaintiff  was  offered  as  a 
witness  to  prove  said  averments.  The  Court  held  him  to  be 
incompetent  and  there  was  a  verdict  for  defendant.  The  re- 
jection of  plaintiff  as  a  witness  is  assigned  as  error. 

MosES  &  Downing;  C.  B.  Russell,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
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Warner,  J. 

The  husband  was  a  competent  witness,  on  the  trial  of  tli€ 
case,  under  the  provisions  of  the  3798th  section  of  theOode, 
but  could  not  testify  as  to  any  facts  derived  bj  him  from  the 
confidential  relation  of  husband  and  wife. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Benedict  Hall  <&  Company,  plaintiffs  in  error,  w.  Bek- 
JAMIN  F.  Davis,  defendant  in  error. 

Iq  order  to  render  the  drawer  liable,  the  holder,  must  present  the  drift 
at  the  place  designated  for  payment,  and  gire  notice  of  refosat  to  the 
drawer  Notice  is  a  condition  precedent  to  his  liability,  and  aoii 
be  averred  and  proved,  and  if  there  be  anything  in  the  case  which  the 
plaintiff  relies  on  dispensing  with  such  presentation  and  notice,  ss  thit 
the  drawee  had  no  effects  in  the  hands  of  the  drawer,  and  is  not  dtm- 
ag^d,  that  mast  be  averred  and  proven,  and  withont  this  the  cue  ii 
not  prima  facie  made  out  against  the  drawer. 

Bills.  Notice.  Before  Judge  Habrsll.  Stewart  Supe 
rior  Court.     October  Term,  1870. 

This  was  complaint  by  Benedict  Hall  &  Company  against 
Benjamin  F.  Davis,  upon  the  following  draft: 

«  $139  60  New  York,  Feb'y  18th,  1868. 

"  Three  days  after  date,  pay  to  the  order  of  Benedict  Hall 

&  Co.  one  hundred  and  thirty-nine  60-100  dollars  value  re* 

ceived,  with  current  rate  of  exchange  on  New  York,  at  tbo 

office  of  John  King,  Columbus,  6a. 

"  B.  F.  Davm. 

"  To  J.  E.  Thompson,  Green  Hill  P.  O.,  Ga.'' 

At  the  trial,  it  \ms  admitted  that  John  King's  office  was 
not  a  chartered  bank.  PlaintiflTtf'  counsel  read  in  evideoce 
said  draft  and  closed.  Whereupon,  on  motion  of  de&Ddant's 
counsel,  a  non-suit  was  granted.     This  is  asBigned  as  ^lor. 
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K  G.  Raipord,  by  John  Peabody,  for  plaintiffs  in  error, 
as  to  notice  to  drawer,  cited:  R.  Code,  sec*  2739.  And 
said,  at  any  rate,  the  jury  should  have  passed  upon  the  case: 
E.  Code,  sec.  3270;  30th  Ga.  R.,  271. 

J.  L.  WiMBEBLY,  by  E.  H.  Beali^  for  defendant. 

LOCHBANE,  C.  J. 

The  record  in  this  case  discloses  that  suit  was  instituted  at 
the  April  Term  of  Stewart  Superior  Court,  upon  a  bill  of 
exchange,  or  draft,  given  by  B.  F.  Davis,  defendant  in  error, 
to  the  plaintifls  in  error.  The  draft  is  dated.  New  York, 
February  18th,  1868,  and  was  payable  at  the  office  of  John 
King,  Columbus,  Georgia,  three  days  after  date,  and  was  ad- 
dressed to  and  accepted  by,  J.  E.  Thompson.  At  the  Octo- 
ber Term,  1870,  the  case  came  on  for  trial,  and  the  plaintiff 
submitted  the  draft  in  evidence,  and  dosed  his  case.  Where- 
upon, counsel  for  defendants  moved  a  non-suit,  which  was 
granted  by  the  Court,  and  this  is  the  error  assigned. 

The  question  in  this  case  is,  whether  Davis,  the  drawer  of 
this  paper,  was  entitled  to  notice  of  its  non-payment,  or 
whether  the  plaintifls  were  compelled  to  aver  and  prove  facts 
dispensing  with  the  notice,  under  the  rules  of  law,  to  have 
made  out  bis  case. 

Under  the  2739th  section  of  our  Code,  the  change  made 
in  the  law  relative  to  notice,  we  hold,  applies  only  to  en- 
dorsers, and  does  not  alter,  repeal,  or  annul  the  well-estab- 
lished principles  of  law  governing  the  liability  of  drawers 
and  their  rights  to  notice  of  non-payment. 

This  bill  is  a  foreign  bill,  being  drawn  in  New  York  and 
payable  in  Georgia,  and  is  invested  with  all  the  necessary  re- 
quirements of  presentation  and  notice  of  non-payment  to 
charge  the  drawer,  as  are  applicable  to  foreign  bills  of  ex- 
change. 

Story  on  Bills  lays  down  the  general  principle,  that,  in  or- 
der to  charge  a  drawer  of  a  foreign  bill  of  exchange  with 
liabilitj,  it  must,  if  due  at  a  certain  day  after  date,  be  pre- 

VOIi.  ZLX<--40, 
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sented  at  its  maturily  for  payment,  and  if  not  paid,  it  most 
be  protested^  and  notice  given  to  the  drawer.  Story  on  Bills, 
373|  €i  seq.  The  same  doctrine  is  held  in  Chittj,  197.  In 
order  to  render  the  drawer  of  a  bill  of  exchange;,  foreign  or 
domestic,  liable,  the  holder  most  present  it  for  aeceptiDoe 
and  payment,  and  give  notice  of  refbsal  to  the  drawer:  Stofy 
on  Bills,  311,  et  9eq. 

Notice  of  non-payment  is  generally  indispensable  to  charge 
the  drawer  of  a  bill  of  exchange.  It  is  a  oonditioa  prece- 
dent to  his  liability,  and  most  be  averred  and  proved,  and  if 
there  is  anything  in  the  case  which  the  plaintiff  relies  npoo, 
as  dispensing  with  demand  and  notice,  as  that  the  drawer 
had  no  effects  in  the  hands  of  the  drawee  and  is  not  damaged, 
that  must  be  averred  and  proven  on  the  trial:  Bayl,  107; 
7  East,  1231 ;  Chitty,  1976,  215. 

That  it  was  indbpensable  that  the  plaintiff  shoold  have 
shown  its  presentation  and  notice  of  non-payment  or  ao  ex- 
cose  which  would  have  been  good  in  law,  is  the  opinion  of 
ihe  Coort,  in  10  Georgia,  333.  And  here  there  is  no  alle 
gation  of  notice.  In  this  view  of  the  case,  we  are  of  ofin- 
ion  that  it  was  precedent  to  the  liability  of  the  drawor,  that 
he  should  have  had  notice,  and  that  the  plaintiff,  &iliiigto 
prove  this,  or  account  in  law  for  the  fitilnre  fay  averment  and 
proof  that  would  have  taken  this  case  out  of  the  genend 
rule,  failed  to  make  such  a  case  as  could  go  to  the  jury,  or 
upon  which  they  could  have  found  for  the  plaintiff 

This  doctrine  is  affirmed  by  this  Court  in  24  Georgia, 
445,  in  the  case  of  SmUk  va.  Barnes,  and  upon  the  antboiitv 
slated,  we  believe  the  Court  was  right  in  granting  the  order 
of  nonsuit  in  this  case. 

Judgment  affirmed. 
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Thomas  B.  Raines,  plaintiff  in  error,  vs.  Chakles  Dun- 
ning et  al.,  defendant  in  error. 

Where  A,  holding  an  execution  against  B,  caused  his  lands  to  be  levied 
upon,  and  before  the  sale,  it  was  agreed  between  them  that  B  should 
sell  to  A  the  lands  in  satisfaction  of  the  judgment,  which  was  shortly 
afterwards  donei  B  making  a  deed,  and  A  satisfying  the  judgment,  and 
it  subsequently  appeared  that,  after  the  contract  was  made,  but  before 
it  was  consuinmated  by  writing  and  signature,  C  had  purchased  from 
B  the  timber  upon  a  laige  portion  of  the  land,  with  full  notice  of  the 
agreement  between  A  and  B,  and  had  taken  a  deed  from  B  ante*  dated, 
so  as  to  go  behind  A's  judgment  against  B,  with  intent  to  defraud  A, 
and  permitted  A,  without  notice,  to  go  on  and  perfect  his  agreement 
with  B,  in  ignorance  of  the  sale  of  the  timben 

Jffeldj  That  this  was  a  fraud  upon  A,  and  a  bill  to  cancel  the  deed  con- 
yejing  the  timber  to  C,  and  to  enjoin  him  from  cutting  the  timber  is 
not  demurrable  for  want  of  equity. 
Immaterial  evidence  need  not  be  embodied  in  the  bill  of  exceptions. 

(See  end  of  report--B.) 

Equity.  Fraud.  Bill  of  Ezceptionst  '  Before  Judge 
Habbell.  Quitman  Superior  Court  November  Term,  1870. 

The  case  made  by  Baines'  bill  against  Dunning  et  al,  was 
this:  Id  November,  1869,  Baines  obtained  a  judgment 
against  James  Suggs  for  $3,600  00.  The^./a.  was  issued 
and  levied  upon  Suggs'  land,  which  was  advertised  by  the 
sheriff  for  sale.  Pending  this  advertisement,  on  the  30th  of 
March,  1870,  Suggs  sold  and  conveyed  to  Baines  said  lands 
for  $2,700  00  and  put  Baines  into  possession  of  the  same. 
The  Ji.  fa.  was  credited  with  $2,700  00  by  this  sale.  Dun- 
ning, knowing  the  existence  of  this  Ji.  /a.,  and  that  it  was 
levied  on  said  land,  and  that  Baines  and  Suggs  had  agreed 
upon  said  bargain  and  sale,  and  that  nothing  more  was  to  be 
done  but  to  execute  the  deed,  credit  the  Ji.  fa.  and  stop  the 
sheriff's  sale,  on  the  24th  of  March,  1870,  without  notice  to 
Baines,  induced  Suggs  to  convey  to  him  all  the  timber  on 
part  of  said  land  for  $375  00,  to  be  paid  in  lumber.  This 
conveyance  was  dated  the  10th  of  November,  1869,  to  de- 
fraud Baines.    Baines  did  not  know  anything  of  this  sale  of 
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the  timber  on  the  30th  of  March,  1870.  In  Febniary,  1870, 
Dunning  was  trying  to  arrange  for  buying  said  timber  from 
Baines  and  did  not  then  pretend  to  have  any  interest  therein. 
In  July,  1870,  Raines  had  found  out  that  Dunning  held  said 
conveyance  of  the  timber  and  charged  him  with  having  ante- 
dated the  same  to  defraud  him,  and  thereupon  he  and  Ihiii- 
ning  agreed  to  the  sawing  up  of  said  timber  upon  certain 
terms.  Had  Raines  known  this  he  would,  as  he  could,  have 
sold  said  lands  at  sheriff's  sale  instead  of  acting  as  be  did. 
Though  Dunning  has  never  paid  Suggs,  he  has  taken  pos- 
session of  said  part  of  said  lands  and  has  begun  catting  and 
removing  the  timber,  in  utter  disregard  of  Raines'  wishes  or 
interests.  Dunning  is  of  doubtful  solvency,  and  Suggs  has 
no  property  which  can  be  reached  by  the Ji,  fa.  The  prafer 
was  for  a  rescission  of  the  conveyance  to  Dunning  and  far 
injunction  against  his  further  trespassing  upon  Raid  land.  A 
temporary  injunction  was  granted  and  an  order  issued  tan 
Dunning  to  show  cause  why  it  should  not  be  extended. 

In  answer  to  this  order,  Dunning's  counsel  demurred  to 
said  bill  for  want  of  equity,  and  upon  Danniog  and  Soggs 
answering  the  bill,  moved  for  a  dibsolution  of  said  injunctioa. 

Upon  argument  of  the  demurrer,  the  Chancellor  dismissed 
the  bill  for  want  of  equity,  and  that  is  assigned  as  error. 

(The  bill  of  exceptions  recited  that,  ''after  reading  bill, 
answers  and  certain  affidavits  in  support  of  the  bill,  and  afler 
argument  had,''  the  bill  was  dismissed  as  aforesaid.  These 
affidavits  not  being  set  out  in  or  attached  to  the  bill  of  ex- 
ceptions, counsel  for  defendant  in  error  moved  to  dismiss  it 
The  Court  ruled  that,  as  the  cause  turned  wholly  on  the  de- 
murrer to  the  bill,  the  affidavits  were  immaterial,  and  over^ 
ruled  the  motion  to  dismiss.) 

B.  S.  WoRRTLL,  for  plaintiff  in  error,  cited  Rev.  Code, 
sees.  3116,  3118;  1  Story's  £q.,  sees.  208,  209,  210. 

Hood  &  Kiddoo,  by  Mobes  &  Downing,  for  defend- 
ants. 
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McCay,  J. 

We  do  not  think  this  a  good  bill  to  set  aside  the  deed  from 
Saggs  to  the  complainant^  and  the  entry  of  satisfaction  upon 
the  fi.fa» 

True,  if  the  sale  of  the  timber  is  a  good  sale,  then  Suggs 
committed  a  fraud  upon  Raines :  But  this  bill  charges  that 
the  sale  to  Dunning  was  not  good,  that  it  was  a  fraud.  If 
this  be  true,  then  Suggs'  deed  is  not  fraudulent,  and  Raines 
has  no  right  to  complain,  since  however  badly  Suggs  and 
Dunning  have  acted,  he  is  not  hurt. 

We  suspect,  this  phase  of  the  bill,  (that  under  the  general 
prayer  for  relief  the  complainant  might,  under  the  facts,  get 
a  decree  setting  aside  the  whole  agreement  between  him  and 
Suggs,)  is  an  after  thought.  The  gravamen  of  the  bill  is 
against  Dunning.  Suggs  is  a  proper  party,  for  it  is  his  deed 
to  Dunning  that  is  attacked.  As  a  bill  against  Suggs,  Dun- 
ning is  not  a  proper  party,  since  if  his  deed  is  a  good  one, 
he  has  nothing  to  do  with  the  case. 

But  we  think  the  bill  has  equity  in  it  against  Dunning. 
If  the  facts  stated  be  true,  his  purchase  of  the  timber  was 
mala  Jides  as  against  complainant. 

The  judgment  was  a  lien  on  all  the  land,  including  tl^ 
timber;  the  timber  was  clearly  an  element  in  the  considera- 
tions which  induced  Raines  to  satisfy  the  judgment;  theGon-- 
tract  was  complete  before  Dunning  interfered.  In  conscience, 
both  Raines  and  Suggs  were  bound.  The  deed,  subsequently^ 
to-wit:  on  the  30th  of  May,  was  nothing  but  the  reduction 
to  writing  of  the  previous  agreement.  Dunning,  with  a  full 
knowledge  of  what  Raines  had  agreed,  creeps  slyly  in  and 
bnys  the  timber.  If  the  facts  stated  be  true,  he  knew  he 
was  practicing  a  fraud,  aiding  Suggs  to  impose  upon  Raines, 
and  the  fiict  that  he  antedated  the  deed  is  no  light  evidence 
of  his  bad  intentions.  To  our  minds  it  is  clear  that,  If  these 
facts  be  true,  and  this  deed  to  Dunning  stands  as  good,  a 
fraud  has  been  committed  on  Raines,  in  which  Dunning  was 
a  willful  and  conscious  agent.    It  is  not  equitable  that  he 
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should  reap  the  fruits  of  his  aid  to  Suggs.  And  we,  there- 
fore, hold  the  bill  a  good  one,  and  think  the  Judge  erred  io 
dismissing  it  and  refusing  the  injunction.  .What  the  ml 
truth  is,  as  matter  of  course,  does  not  appear  to  us. 

Whether,  on  the  coming  in  of  the  answer,  with  such  sup- 
plementary affidavits  as  the  parties  may  see  fit  to  produce,  the 
Judge  may,  or  may  not,  dissolve  it,  we  do  not  say. 

Judgment  reversed. 


Myra  T.  Hickson,  plaintiff  in  error,  vs.  Geobos  H. 
Bryan,  administrator,  et  al.^  defendants  in  error. 

Where  H.  died  intestate ,  leaving  a  widow  as  his  sole  heir-at-law,  wlio 
elected  to  take  her  dower  in  the  lands  of  her  deceased  hnsbaad,  and 
afterwards  applied  for  a  homestead  out  of  the  other  lands  of  her  de- 
ceased husband : 

HMf  That,  after  electing  to  take  her  dower,  she  was  not  entitled  to  a 
homestead  out  of  the  other  lands  of  which  her  husband  died  seised 
and  possessed. 

Homestead.    Dower.     Before  Judge  Johiison.     Harris 
Superior  Court     April  Term,  1870. 

'  In  November,  1868,  Myra  T.  Hickson,  widow,  as  head  of 
a  family,  applied  for  the  benefit  of  the  Homestead  Act  Ctf* 
tain  creditors  objected,  upon  the  grounds  that  the  Homestead 
Act  is  contrary  to  Article  I.,  section  10,  of  the  Constitution 
of  the  United  States;  because  said  widow  elected  to  take 
dower  out  of  her  husband's  lands,  and  that  the  dower  as- 
signed to  her  was  worth  more  than  $2,000  00  in  specie;  be- 
cause she  had  had  her  year's  support  set  apart,  in  peisooalt^, 
out  of  said  estate,  and  it  was  worth  over  $1,000  00  in  specie; 
because  the  personalty  of  deceased  had  been  sold  and  con- 
verted into  notes  and  money,  which  has  been  paid  out  and 
transferred ;  because  the  widow  cannpt  have  homestead,  ex- 
clusive of  dower,  and  the  plat  of  the  homestead  is  out  of 
different  lands  from  the  dower  lands ;  the  land  platted  for  her 
homestead  is  worth  more  than  $2,000  00  in  specie;  because 
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the  widow  had  had  the  use  of  all  the  corn  and  other  things 
on  the  ikrm,  free  of  charge,  for  one  year,  in  addition  to  the 
other  allowanoes.  The  Ordinary  allowed  the  petition,  and 
the  creditors  appealed.  By  a  bill  in  equity,  etc.,  the  admin- 
istrator of  applicant's  husband  became  one  of  the  parties  ob- 
jecting on  the  appeal.  They  further  objected  that  she  had 
no  child,  but  one  by  a  former  husband,  and,  therefore,  was 
not  the  head  of  a  family. 

Mrs.  Hickson's  attorney,  at  April  Term,  1870,  demurred 
to  all  of  these  objections,  except  that  one  declaring  that  the 
land  platted  for  the  homestead  was  worth  over  $2,000  00. 
The  demurrer  was  overruled.  It  being  admitted  that  dower 
had  been  assigned  to  her,  the  Court  held  that^  therefore,  she 
was  not  entitled  to  a  homestead  and  dismissed  her  applica- 
tion. The  overruling  of  the  demurrer  and  said  decision  are 
assigned  as  error, 

Ramsey  &  Kamsey;  H.  L.  Benning,  for  plaintiff  in 
error. 

James  M.  Mobley  ;  E.  H.  Wobrill,  for  defendants. 

Wabneb,  J. 

On  the  statement  of  facts  disclosed  by  the  record  in  this 
case,  there  was  no  error  in  the  judgment  of  the  Court  below 
in  deciding  that  the  applicant  was  not  entitled  to  a  home- 
stead (after  electing  to  take  her  dower,)  out  of  the  other  land 
of  her  deceased  husband. 

Let  the  judgment  of  the  Court  below  be  a£Srmed. 
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C.  B.  Taliafbbro,  pkiDtiff  in  error,  w.  Epsey  O.  Pbt, 

defendant  in  error* 

1.  Where  a  party  rents  land  from  another  and  a  distress-warrant  for  rmt 
is  levied  for  snch  rent,  and  the  wife,  by  her  next  friend,  applies  for  ex- 
emption of  personalty  under  the  Homestead  laws  in  the  property  m 
levied  on  for  rent,  and  upon  objections  being  filed  before  the  Ordioszy, 
he  sustains  the  objections,  and  the  case  is  appealed  to  the  Superior 
Court,  and  the  objections  are  demurred  to,  and  sucfa  demurer  na> 
tained,  the  objections  showing  the  fact  that  the  distiaini  was  for  rent  of 
the  property : 

Heldf  That  the  landlord's  lien  on  the  property  was  paramoont,  and  the 
Court  erred  in  sustaining  such  demurrer  to  the  olijections  filed  in  this 
case. 

2.  The  right  to  homestead  and  exemption  may  be  waived  by  the  hishaad 
and  his  waiver  will  bind  his  wife  and  minors*    LocHaA.VB,  C.  J. 

Homestead  Act    Lien*    Before  Judge  JoHNsaN*    Mos- 
oogee  Superior  Coart.    May  Term,  1870. 

Epsey  O.  Pry  averred  that  she  was  the  mother  of  five  mi- 
nor children ;  that  her  husband  would  not  apply  for  the  ex- 
emption of  his  personalty  under  the  Homestead  Act,  and 
prayed  that  the  personalty,  in  her  schedule  annexed,  be  aei 
apart  under  said  Act.    Over  $450  00  worth  of  the  said  per- 
sonalty consisted  of  cotton,  corn,  fodder,  and  potatoes.     Tal- 
iaferro objected  upon  the  ground  that,  prior  to  her  applicatioo, 
he  had  had  a  distress-warrant  for  rent  for  $728  75  levied 
upon  all  of  the  property  in  said  schedule,  and  the  sberiflT  has 
the  same  in  possession  under  said  levy;  that  ''when  Pty 
rented  the  place  from  him,  he  gave  him  a  lien,  in  writing,  oo 
all  the  crop  to  be  raised  on  said  place  and  on  all  the  pei8<Mial 
property  of  said  Pry,  until  the  rent  shall  be  paid,"  in  which 
writing  Pry  waived  the  benefit  of  all  exemption  and  home- 
stead laws.     Pry  filed  his  statement  that  said  property  eon- 
merated  in  said  schedule  was  all  that  he  had  whidi  was  sab* 
ject  to  lev;  and  sale.    The  Ordinary  refused  to  set  the  same 
apart  for  her  and  she  appealed.    On  the  appeal,  her  ooansd 
demurred  to  said  objections,  the  demurrer  was  sustained  aod 
the  judgment  of  the  Ordinary  was  reversed.    This  is 
signed  as  error. 
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H.  L.  Benning  ;  J.  J.  AfifiRCBOMBiEy  for  plaintiff  Id  er« 
ror. 

Ingbam  &  Crawford;  N.  L.  Howard,  for  defendant, 
cited  Sev.  Code,  sec.  2260;  3%h  Ga.  K.,  14. 

LOCHBAKE,  C.  J. 

It  appears  from  the  record  in  this  case  that  John  O.  Pry 
rented  lands  from  Taliaferro,  the  plainiifP  in  error,  executing 
a  mortgage  upon  all  the  growing  crops  and  personal  property 
belonging  to  him,  for  the  security  (»f  the  payment  of  the 
rent  and  a  mortgage  waiver  of  the  benefit  of  all  exemptions 
and  homestead  laws. 

The  plaintiff  in  error,  by  distress-warrant,  levied  upon 
the  personal  property  of  John  O.  Pry,  consisting  of  two 
mules,  cotton,  com,  fodder,  etc.  After  the  distress- warrant 
was  levied,  the  wife  of  John  O.  Pry  applied,  by  her  next 
friend,  to  have  the  property  thus  levied  on  set  apart  to  her, 
under  the  homestead  laws  of  this  State.  When  the  case 
came  before  the  Ordinary,  Taliaferro  objected  to  the  applica* 
tton,  alleging  the  facts  herein  before  recited.  The  Ordinary 
sustained  the  objection,  holding  the  landlord's  lien  to  be  para* 
monnt,  under  the  facts  of  this  case.  An  appeal  was  taken  to 
the  Superior  Court.  Upon  the  hearing  of  the  appeal,  the 
plaintiff  in  error  demurred  to  the  objections  filed  in  this 
cause  in  the  application.  The  Court  sustained  the  demurrer 
on  the  grounds  that  they  were  insufficient,  in  law,  to  bar  the 
plaintiff,  reversing  the  order  of  the  Court  of  Ordinary  and 
remanding  the  case  back  to  be  disposed  of  in  conformity  to 
the  judgment  of  the  Court  below,  and  this  judgment  is  as- 
signed as  error, 

1.  By  the  well  established  authority  of  this  Court,  in  41st 
Georgia  Supreme  Court  Reports,  and  previous  decisions,  the 
landlord's  lien  is  paramount  to  the  right  of  the  husband  or 
the  wife  for  exemption  of  personalty,  under  the  homestead 
laws.  In  the  case  of  Phelps  vs.  Porter,  40th  Georgia  Re- 
l>orts,  485,  property  levied  on  under  mortgage  Ji,  fa.,  and 
claimed  by  the  wife  under  the  Homestead  Act  was  held  by 
this  Court  to  be  subject  to  the  levy,  and  could  not  be  taken 


624         SUPREME  COURT  OF  GEORGIA. 

Marble  vs.  Laney. 

under  the  homestead  laws  by  the  wife  or  children.  Judge 
McCay^  delivering  the  opinion,  announced  the  brief  bat  preg- 
nant principle  of  common  justice  and  legal  right  when  ite 
said,  ^^  there  is  no  equity  in  applying  property  not  paid  for 
to  the  use  of  even  the  wife  and  children/'  It  would  beman- 
festly  unjust,  and  violative  of  the  rules  of  the  law  to  permit 
parties  to  use  the  property  of  another  under  a  contract  fer 
rent  and  then  claim  the  proceeds,  either  in  kind  or  in  c&sh, 
otherwise  invested,  without  first  settling  with  the  landlord 
for  the  use  and  occupancy  of  his  property.  And  we,  there- 
fore, hold  that  a  landlord's  lien  is  paramount  Ibr  rent  of  the 
premises,  and  the  Court  below  erred  in  sustaining  the  demar- 
rer  to  the  objections  filed  in  this  case. 

2.  For  myself,  I  may  remark,  in  relation  to  the  written 
waiver,  by  the  husband,  in  the  execution  of  the  mortgs^ 
that  the  wife,  in  becoming  the  applicant  for  the  exemption, 
is  only  remitted  under  the  provisions  of  the  law  to  the  same 
position  the  husband  occupied,  and  his  waiver  is  binding  on 
all  parties  who  claim  by,  through,  or  under  him ;  and  such 
waiver  before  filing  the  application  for  exemption  is  as  bind- 
ing upon  her,  standing  in  his  shoes  as  the  head  of  the  ftmily, 
as  if  the  husband  himself  had  fijed  the  application ;  the  law, 
in  its  generous  provisions  of  homestead,  neither  in  spirit  wx 
letter,  confers  power  or  opportunity  for  committing  fraud. 

Judgment  reversed. 


A.  E.  Makble,  plaintiff  in  error,  vs.  Bobbbt  P.  liLSKTy 

defendant  in  error. 

When  a  Justice  of  the  Peace  commits  an  error  of  law  in  a  matt»  nuilerial 
to  the  issue  before  him,  as  if  he  takes  jurisdiction  of  a  claim  of  son 
than  one  hundred  dollars,  and  a  certiorari  is  applied  for,  and  all  the 
requirements  of  the  law,  in  reference  to  a  certiorari,  arecompEed  with, 
it  is  error  in  the  Judge  of  the  Superior  Court  to  refuse  the  writ  of  cer- 
tiorari, 

Jusisdiction  of  Jnstioes  of  the  Peace.  Interest.  BeSon 
Judge  Johnson.  Muscogee  Superior  Court  April  TnBi» 
1870. 
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Laney  sued  out  an  attachment  against  Marble.  In  the 
affidavit,  which  was  attested  by  no  officer,  he  claimed  $91  46, 
besides  interest.  The  attachment  was  returnable  to  the  Jus- 
tice's Court.  The  paper  sued  on  was  a  promissory  note  on 
Marble  for  $451  46,  due  the  22d  of  February,  1860,  upon 
which  were  the  following  credits:  March  29th,  1861, 
$100  00;  September  10th,  1861,  $130  00,  and  August  9th, 
1862,  $130  00. 

When  the  case  was  called,  Marble  appeared  by  attorney. 
The  attachment  was  dismissed  because  the  affidavit  was  not 
attested  by  any  officer.  At  the  same  time  that  this  motion 
was  made,  the  attorn^  objected  to  the  jurisdiction  of  the 
Justice,  because  said  nqte  set  out  in  the  pleadings  showed 
more  than  $100  00  of  principal  due  on  it  when  the  suit  was 
brought.  The  Justice  overruled  the  objection  and  gave 
judgment  against  Marble,  but  did  not  enter  upon  his  docket 
the  amount  for  which  he  rendered  judgment. 

Upon  recital  of  the  foregoing  facts  in  a  petition  by  Mar- 
ble's attorney,  Judge  Johnson  was  asked  to  grant  a  certiorari 
to  review  said  action.  He  refused  the  certiorari^  and  that  is 
assigned  as  error. 

L.  F.  Gebrard,  for  plaintiff  in  error,  said  the  plaintiff 
claiming  the  full  amount  due  on  said  note,  the  Justice  had 
no  jurisdiction:  Const.  1868,  section  6th,  Art  V.;  Revised 
Code,  see.  3410 ;  36th  Ga.  R.,  599.  Interest  how  calculated : 
Bev.  Code,  section  2029.  The  judgment  should  be  for  a 
fixed  sum  :  Code,  sees.  4097,  35,  12.  The  case  should  have 
been  dismissed  with  the  attachment:  Code,  sec.  3233. 

No  appearance  for  the  defendant, 

\ 
McCay,  J. 

This  record  shows  a  most  flagrant  abuse  of  his  power  by 
the  magistrate.  He  not  only  had  no  jurisdictioo  of  the  case 
originally,  it  being  clearly  a  claim  for  more  than  one  hun- 
dred dollars,  but  after  he  had  dismissed  the  attachment, 
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there  was  nothing  to  give  judgment  upon.  That  was  the 
foundation  of  the  whole  proceeding.  It  was  said  in  argu- 
ment, that  the  Judge  of  the  Chattahoochee  Circuit  will  sanc- 
tion no  certiorari  from  a  Justice's  Court  without  an  affidavit 
that  the  debt  is  not  due,  if  the  judgment  is  for  the  plaintiff— 
or  that  it  is  due,  if  for  the  defendant  We  agree  that  the 
judgment  of  a  magistrate  is  not  to  be  scanned  with  Uie  eye 
of  a  l^al  critic,  but  when  his  action  is  clearly  ill^al  npoo 
a  vital  point,  certiorari  lies  to  reverse  it.  There  is  a  limit 
even  to  the  charity  with  which  a  higher  tribunal  moat  deal 
with  the  proceedings  of  a  Justice  of  the  Peace. 

In  this  case  we  think  that  limit  is  reached,  and  the  Judge 
ought  to  have  sanctioned  the  petition  and  ordered  the  writ 
to  issue.  This  writ  is  provided  by  the  Constitution.  The 
Judge  of  the  Superior  Court  is  charged  with  the  duty  of  cor- 
recting errors  in  inferior  tribunals.  If  it  appears  affirmsr 
tively  that  the  error  is  only  pro  forma  and  that  no  wrong  has 
been  done,  it  may  be  that  a  wise  discretion  will  refuse  to  in- 
terfere. But  that,  as  we  think,  must  affirmatively  appear. 
At  any  rate,  on  a  question  of  jurisdiction,  it  seems  to  as, 
that  the  duty  to  review^  if  the  usurpation  in  fact  exists,  is 
imperative. 

Judgment  reversed. 


Felix  MgCarble,  administrator,  plaintiff  in  error,  m.  X. 

J.  FoGARTY,  defendant  in  error. 

The  errors  complained  of  in  the  petition  for  eerHorari  were  saficdenlia 
law  to  have  authorized  the  Judge  to  have  sanctioned  the  oorfMroriaBd 
it  was  error  to  refuse  to  do  so.  ^ 

Physician.  OertiorarL  Witness.  Before  Judge  JomaoK, 
Muscogee  County.    Chambers,  May,  1870. 

Fogarty  sued  McCardle  as  administrator  of  BrassiU^  npon 
an  open  account  for  $31  26,  in  a  Justice's  Court  All  the 
items  of  the  account  were  for  medicines  famished  to 
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persons  (we  suppose  members  of  deceased's  family)  except 
five,  which  were  for  visits,  prescription  and  medicine,  and 
amounted  to  $18  60.  The  account  was  made  out  in  favor  of 
**  N.  J.  Fogarty,  M.  D.,"  and  against  "  the  estate  of  Thomas 
Brassill."  McCardle,  in  person,  pleaded  in  writing  that 
said  acconnt  **  is  unjust  in  all  particulars ''  and  that  "  Fo- 
garty never  was  known  in  this  city  as  a  medical  doctor/' 
The  Justice  suggested  that  said  pleas  were  informal,  and  pro- 
posed to  draw  them  in  form,  and  thereupon  wrote  out 
what  he  called  the  general  issue,  but  put  nothing  in  it  de- 
nying Fogarty's  right  to  charge  as  a  physician.  Supposing 
it  was  all  right,  the  trial  was  had  under  said  pleadings. 

Fogarty  then  testified  that  his  said  services  and  medicines 
were  worth  the  sums  charged  therefor  in  said  account,  and 
that  the  account  was  correct.  Upon  cross-examination,  he 
denied  that  he  had  stated  to  McCardle  that  he  charged  noth- 
ing for  the  medicine  charged  at  $2  00  in  said  account,  and 
6aid  if  such  thing  occurred  it  applied  to  some  other  article 
gotten  by  deceased  himself.  He  admitted  that  he  was  not 
licensed  as  a  physician,  but  said  he  was  a  licensed  apothecary. 
McCardle  then  testified  that  Fogarty  did  tell  him  that  he 
charged  nothing  for  said  item  charged  at  $2  00.  The  Jus- 
tice gave  judgment  against  McCardle,  as  administrator,  for 
the  full  amount  of  said  account. 

A  certiorari  in  proper  form,  etc.,  stating  the  foregoing 
facts,  was  presented  to  Judge  Johnson,  asking  a  reversal  upon 
the  grounds  that  said  account  did  not  exhibit  any  indebted- 
ness of  said  intestate  in  bis  lifetime,  nor  any  of  said  admin- 
istrator as  such ;  because  Fogarty  was  allowed  to  testify  in 
his  own  behalf;  because  under  Forgarty's  admission  he  was 
not  entitled  to  any  recovery  on  said  account,  and  because  he 
had  no  right  to  a  judgment  for  said  $2  00.  Judge  Johnson 
refused  to  sanction  the  certiorari^  and  that  is  asssigned  as 
error. 

MoBBS  &  DowmNG,  for  plaintiff  in  error,  said  Fogarty 
was  not  a  com^tent  witness :  Code,  sec.  3798 ;  37tb  (}a.  B.| 
586,  623 ;  39th,  186 ;  40th,  491. 
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No  appearanoe  for  defendant. 
Warner,  J. 

In  oar  jadgment,  the  errors  complained  of  in  the  petition 
for  certiorari  were  sufficient,  in  law,  to  have  authorised  the 
Judge  to  have  sanctioned  the  same:  Code,  3977, 3980;  Coo- 
atitution  1868,  paragraph  2,  section  3,  Article  V.  And  it 
was  error  to  refuse  to  do  so. 

Let  the  judgment  of  the  Crourt  below  be  reversed. 


Theophilus  Sapp,  plaintiff  in  error,  vs.  Felix  McArdle, 

administrator,  defendant  in  error. 

Where  summonB  of  garnishment  is  served  npon  an  administrator  htkn 
the  twelve  months  have  expired : 

Meldt  Under  section  8498  of  the  Code  of  this  State,  snch  gamishmeat 
may  be  served  under  the  provision  of  law  which  postpones  his  ansvei 
until  he  is  enabled,  from  the  administration  of  the  estate,  salely  to  tst 
swer  the  same. 

The  effect  of  such  garnishment  is  to  retain  in  the  hands  of  the  admisis- 
trator  the  property  finally  to  be  ascertained  and  disposed  of  by  the 
Court  on  a  review  of  all  the  priorities  and  equities  of  existing  cUioust, 
under  the  rules  of  law,  and  is  not  in  conflict  with  the  section  3d07  of 
the  Code,  prohibiting  suit  to  recover  a  debt  dne  by  deeedeat  natil  Ae 
expiration  of  twelve  months  from  his  qualification. 

Garnishment  on  Administrators.  Before  Judge  JoHKS05« 
Muscogee  Superior  Court    May  Term,  1870. 

Sapp  sued  out  attachment  against  one  Clark,  and  had  a  gar^ 
nishment  served  upon  McArdle,  as  the  administrator  of  one 
Brassill,  When  Sapp  had  obtained  judgment  againal  Clark,  be 
wished  to  proceed  against  said  garnishee.  Bat  the  garnishee 
averred  that  said  garnishment  was  served  upon  him  in  less 
than  twelve  months  after  the  granting  of  his  letters  el  ad- 
ministration,  and  moved  to  dismiss  it.  The  &6i  not  beiog 
denied,  the  Court  dismissed  the  garnishment  That  is  ts- 
signed  as  error. 
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Mos£S  &  Downing,  for  plaintiff  in  error. 
N.  L.  Howard,  for  defendant. 

LOCHRANE,  C.  J. 

This  case  comes  before  the  Court  upon  a  question  of  law. 
Summons  of  garnishment  having  been  served  upon  McArdle, 
who  was  an  administrator,  before  the  expiration  of  the 
twelve  months  from  granting  his  letters  of  administration, 
the  Court  below  discharged  him  from  the  process  of  garnish- 
ment and  this  is  assigned  as  error.  Under  section  3498  of 
the  Code  of  this  State,  it  is  provided,  garnishment  will  issue 
for  any  debt  or  demand  owing  by  said  estate  to  any  other 
person,  if  the  creditor  will  swear,  in  addition  to  the  oath  re- 
quired in  ordinary  cases,  that  his  debtor  resides  without  the 
State  or  is  insolvent.  In  such  cases  the  executor  or  adminis- 
trator shall  not  be  compelled  to  answer  the  garnishment  un- 
til the  estate  in  his  hands  is  sufficiently  administered  to  ena- 
ble him  safely  to  answer  the  same. 

In  the  view  which  we  take  of  this  statute,  we  are  satisfied 
that  process  of  garnishment  may  be  served  upon  an  executor  or 
an  administrator,  and  it  is  the  clear  and  unquestioned  intent 
of  the  law  that  the  provisions  existing  relative  to  the  pro- 
tection of  such  executors  or  administrators  (protecting  them 
from  suit  for  twelve  months,)  shall  not  extend  so  as  to  in- 
hibit the  process  of  garnishment,  retaining  in  their  hands 
such  amount  as,  upon  administration  of  the  estate,  may, 
within  their  hands,  be  subject  to  its  process.  In  the  early 
history  of  this  Court  it  was  held,  notwithstanding  the  12th 
section  of  the  Judiciary  Act  of  1799,  that  an  administrator 
might  be  made  a  party  to  a  bill  and  enjoined.  Section  2507 
of  the  Code  provides,  no  suit  to  recover  a  debt  due  by  the 
decedent  shall  be  brought,  etc.  The  reason  of  the  law  is  to 
protect  administrators  from  being  hurried  into  litigation  be- 
fore they  have  been  enabled  to  ascertain  the  rights  and  lia- 
bilities of  their  decedents.  But  inasmuch  as  the  Code,  in  fact, 
protects  the  administrator  with  ample  time  to  enable  him, 
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safely,  to  answer  in  the  premises,  and  judgment  is  postponed 
until  he  can  ascertain  the  condition  of  the  estate,  we  feel  that 
there  can  no  injury  result  from  the  construction  of  this  Act 
authorizing  such  process  when  the  effect  is  only  to  retain  in 
their  hands,  by  way  of  injunction,  the  property,  finally  to  be 
ascertained  and  disposed  of  by  the  Court,  on  a  view  of  all  the 
priorities  and  equities  of  existing  claimants. 

Judgment  reversed,  on  the  ground,  that  the  Court  erred  in 
dismissing  the  summons  of  garnishment. 


Samuel   D.  Irvik,  administrator,  plaintiff  in  error,  m. 
Creditors  of  James  Bond,  defendants  in  error. 

When  a  bill  was  filed  by  an  administrator  to  marshal  the  assets  of  an  is- 
solvent  estate,. alleging  that  there  were  conflicting  rights  as  to  the  dis- 
tribution of  the  assets  in  his  hands,  and  that  the  a&irs  of  the  estate 
were  so  complicated  that  he  could  not  safely  administer  the  same  with- 
out the  direction  of  the  Court,  and  upon  hearing  the  bill  read,  the 
Court,  on  its  own  motion,  dismissed  the  same,  for  want  of  equitj,  tnd 
because  the  bill  was  multifarious : 

Hddf  That  the  allegations  contained  in  the  complainant's  bill  made  such 
a  case  as  would  authorize  a  Court  of  Equitj  to  entertain  it  for  the  pur- 
pose of  marshaling  the  assets  of  the  estate  and  directing  the  adminis- 
trator, as  to  the  distribution  thereof;  that  the  remedies  given  by  law 
for  the  protection  of  the  administrator  were  not  as  adequate  and  com- 
plete, according  to  the  statement  of  fiicts  set  forth  in  the  record,  as  ia 
a  Court  of  Equitj,  and  that  it  was  error  in  the  Conri  below  to  dismiss 
the  complainant's  bill. 

Equity.  Marshaling  assets.  Multifariousness.  Before 
Judge  Johnson.    Muscogee  Superior  Court     July,  1870. 

When  this  cause  was  called  below,  the  Court  asked  the 
counsel  for  Irvin,  the  administrator  in  this  bill  for  mar- 
shalling assets  and  for  direction,  whether  he  was  ready  to 
proceed  with  the  cause.  He  replied,  that  but  two  of  the  is- 
sues, to-wit :  the  daim  of  homestead  by  Mrs.  Bond,  and  irfiat 
amount  she  should  have  in  lieu  of  dower,  oould  then  be 
tried ;  that  the  whole  case  was  not  ready  for  trial,  beoaose 
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complainant  had  certain  Buite  pending,  in  and  by  which  he 
expected  to  recover  and  thereby  increase  the  assets.  He  pro* 
posed  to  try  the  said  two  issues  and  continue  the  balance  of 
the  cause.  The  Court  refused  to  try  the  case  by  piecemeal 
and  said  he  would  examine  the  bill  before  passing  upon  the 
motion  to  continue.  The  Court  then  asked  counsel  for  the  de- 
fendant whether  they  had  any  motion  to  make,  and  they  said 
"no/'  The  bill  was  then  read  to  the  Judge  for  his- informa- 
tion. AAer  hearing  it,  upon  his  own  motion,  he  dismissed 
the  bill  for  want  of  equity,  and  because  it  was  multifarious. 

This  is  assigned  as  error,  upon  the  grounds  that  there  was 
equity  in  the  bill,  the  continuance  should  have  been  granted, 
and  because  the  Court  ought  not  to  have  dismissed  the  cause 
when  defendant's  counsel  did  not  move  to  dismiss  it. 

The  bill  made  this  case,  with  a  full  exhibit  of  the  papers, 
records,  etc.,  therein  alluded  to:  On  or  about  the  24th  day 
February,  1867,  James  Bond,  of  Spalding  county,  departed 
this  life  intestate,  leaving  a  widow  and  two  children,  both 
minors,  him  surviving,  as  well  as  a  considerable  estate,  both 
real  and  personal. 

At  the  special  instance  and  request  of  Bond,  on  the  26th 
day  of  June,  1867,  Irvin  took'  out  letters  of  administration 
ujion  his  estate  and  immediately  assumed  the  management 
and  control  of  said  estate  as  such  administrator,  and  so  far 
as  in  his  power  lay,  possessed  himself  of  its  assets,  and  took 
all  necessary  steps  to  make  them  available  for  the  payment 
of  its  indebtedness ;  and  by  due  notice  in  the  "Macon  Jour- 
nal and  Messenger,''  a  public  gazette,  having  an  extensive 
circulation  throughout  the  State,  called  upon  all  persons  hav- 
ing demands  against  said  estate  to  present  them. 

For  a  full  and  complete  and  accurate  statement  of  the  as- 
sets of  said  estate,  at  the  time  complainant  entered  upon  the 
discharge  of  his  duties,  and  assumed  control  of  them  as  they 
appeared  after  a  most  thorough  and  laborious  investigation, 
he  refers  to  the  exhibits  attached,  which  he  prays  may  be 
taken  and  considered  as  a  part  of  this  bill.  Exhibits  B  and 
C  contain  inventory  and  appraisement,  and  schedule  of  notes. 
and  ehosea  in  action — the  latter^  whether  in  the  hands  of  in* 

Vol.  zu— iL 
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testate  at  his  death,  of  of  attorneys  at  law  for  ooUectioD  and 
settlement 

Exhibit  D  is  an  application  for  leave  to  sell  the  lauds  of  said 
estate,  and  order  of  the  Court  allowing  the  same,  and  ooDlaina 
all  the  real  estate  described  in  the  appraisement^  as  well  as 
all  other  lands,  designated  as  ^' wild"  or  ''  scattered  laoda,'' 
to  which  he  could  find  any  scrap  of  title  in  his  inteaUte ; 
whether  consisting  of  a  single  deed  or  quit-claim,  or  of  wiuit 
appeared  prima  fade  to  be,  a  full  diain  from  the  State  down 
to  himself. 

The  legal  title  to  lots  thirty*six,  forty-five  and  the  Sootli 
half  of  forty-four,  in  the  third  district  of  Calhoun  coan^— 
a  small  plantation  of  six  hundred  and  twenty-five  acres, 
in  cultivation  at  the  time  of  intestate's  death — was  in  aae 
James  E.  Janes,,  a  brother-in-law  of  intestate,  who  acquired 
said  title  under  the  following  circumstances:  Intestate 
some  year  or  more  previous  to  his  death,  sold  and  eoo- 
veyed  said  lots,  together  with  other  property,  to  one  Immou 
Janes,  son  of  David  H.  Janes,  of  the  county  of  Bandolph, 
for  the  sum  of  eight  thousand  dollars,  taking  his  nofaes  se- 
cured by  mortgage,  upon  the  premises.  Before  the  period 
arrived,  when,  according  to  contract,  intestate  was  to  pot 
said  Lamar  in  possession,  the  latter  notified  him  that  it 
would  not  be  in  his  power  to  meet  the  payments.  In  order 
to  get  out  of  the  dilemma  in  which  he  was  placed,  intestate 
commissioned  said  James  E.  Janes  to  get  the  contract  with 
said  Lamar  rescinded,  and  furnished  him  with  the  notes  and 
Biortgage  to  acQomplish  that  purpose.  Said  James  £  Jaaes 
entered  into  negotiation  with  said  Lamar,  by  propoaing  to 
take  the  trade  off  bis  hands,  and  the  result  was,  the  ooov^- 
ance  of  said  land  by  Lamar  Janes  to  James  £.  Janes — the 
former  receiving  as  the  consideration  for  said  conv^aase  the 
notes  previously  given  to  intestate — the  latter  being  the  mere 
agent  of  intestate  in  the  transaction.  These  facts  beii^  well 
known  to  complainant,  be  felt  it  to  be  his  duty  to  adaawaster 
said  lands^  and  promptly  notified  said  James  £,  Jaoe9»  thtf 
he  must  either  pay  the  amount  due  upcm  aaid  Lamar  Jaws* 
BoteS|  given  in  payment  for  said  lands,  or  convey  thtm  is 
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complainant  as  administrator.  Said  James  E.  Janes  being 
in  Memphis,  Tennessee,  by  letter  accepted  the  latter  alter- 
native, and  proposed  to  make  a  deed  of  quit-claim  to  com- 
plainant, upon  his  return  to  Georgia,  which  he  expected 
to  do  in  a  short  time.  Bal  very  soon  thereafter  the  said 
James  E.  Janes  sickened  and  died,  without  having  exe- 
cuted said  conveyance.  Complainant,  however,  proceeded  to 
administer  said  lands,  as  will  appear  from  account  sales  num- 
ber four — attached  as  part  of  Exhibit  E — and  attached  to  his 
deed  conveying  said  lands,  an  affidavit  of  the  facts  as  herein 
stated,  together  with  the  original  letter  of  the  said  James  E. 
Janes  on  the  subject,  for  the  protection  of  the  purchaser  at 
said  sale. 

The  affairs  of  said  estate  are  and  have  been  greatly  com- 
plicated, by  a  number  of  transactions  with  various  parties, 
by  said  Bond,  running  through  a  period  of  some  fifteen  years 
previous  to  his  death,  in  which  large  amounts  were  involved, 
Bond  being  known  as  an  extensive  dealer  and  trader  in 
lands,  negroes,  and  whatever  else  was  on  the  market,  subject 
to  the  contingencies  of  trade,  speculation  and  the  changes 
and  fluctuations  of  the  times.  Though  never  an  accurate 
business  man— owing  to  his  want  of  system  and  order — he 
was  for  the  most  part  successful,  though  oft^n  embarrassed, 
without  the  fact  being  known,  except  to  those  intimately  ac- 
quainted with  his  business  transactions ;  his  whole  plans  were 
deranged,  and  all  the  machinery  of  his  operations  thrown 
out  of  gear  by  the  late  war,  which  ended  disastrously  and 
rendered  him  bankrupt.  It  was  this  fact  known  to  himself, 
but  concealed  from  all  others  except  complainant,  which 
hastened  his  end. 

Among  other  transactions,  was  one  with  Peter  McLaren, 
now  of  the  county  of  Dougherty,  which  took  place  in  the 
year  1866.  An  agreement  was  entered  into  in  New  York, 
on  the  16th  day  of  September,  1866,  between  Williagi  W. 
Cbeever,  representing  James  Bond,  and  Peter  McLaren,  by 
which  Bond  agreed  to  sell  to  McLaren  his  plantation  in  the 
Seoond  distict  of  Dougherty  county,  containing  seventeen  hun- 
dred and  fifty  acres^  known  as  the  *^  Bond  Place/'  (and  one  of 
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the  best  cotton  plantations  in  that  county,)  for  $16  00  per  acre; 
$6,625  00  of  the  purchase^money  was  to  be  paid  on  the  Ist  day 
of  January,  1857,  $5,401  25  to  be  paid  on  the  Ist  day  of  April, 
1857,  and  the  balance,  of  $15,000  00,  to  be  payable  whenever 
Peter  McLaren  could  sell  a  plantation  he  then  owned,  on  the 
east  side  of  Flint  river,  in  the  Ninth  district  of  Baker  coonty, 
at  $10  00  per  acre ;  and  seven  hundred  and  seventy  acres,  more 
or  less,  on  west  side  of  Flint  river,  at  $10  00  per  acre.  Subse- 
quently, and  before  the  final  consummation  of  the  trade.  Bond, 
not  being  fully  satisfied  with  said  agreement,  and  not  disposed 
to  ratify  it,  there  was  an  arrangement  made,  by  which  he 
was  to  remove  his  hands  to  McLaren's  place,  on  the  east  side 
of  Flint  river,  in  the  Ninth  district  of  Baker  counfy,  and 
cultivate  and  keep  the  same  in  repair  until  he  oonld  eflRect  a 
sale— -then,  the  amount  of  sale,  at  $10  00  per  acre,  was  to  be 
credited  on  McLaren's  note  for  $15,000  00.  Under  this  agree- 
ment. Bond  surrendered  to  McLaren  the  possession  of  the 
plantation  in  the  Second  district  of  Dougherty  county,  and 
transferred  his  hands  and  planting  interest  to  said  plantation 
of  McLaren,  in  the  Ninth  district  of  Baker  oonnty.  After 
cultivating  said  last  named  plantation  for  two  yeais.  Bond, 
with  the  full  knowledge  of  McLaren,  in  the  Fall  of  Ae 
year  1858,  sold  the  same  to  L.  G.  Holloway,  and  John  Lake, 
partners  under  the  firm  name  of  Holloway  &  Lake,  of  the 
State  of  South  Carolina,  who  took  possession  of  the 
and  have,  by  themselves  or  those  holding  under  them, 
in  its  possession,  use  and  occupation  until  the  present  lime, 
and  have  paid  in  full  the  purchase-money  for  same  esoept 
principal,  $821  45,  interest  to  2l8t  February,  1869,  $460  00, 
making,  in  all,  $1,281  45,  which  remains  unpaid,  and  is 
still  due  the  estate  of  intestate,  for  reasons  which  vrill  here- 
after more  fully  appear.  After  the  sale  of  said  plaataticm 
to  Holloway  &  Lake,  a  disagreement  took  place  betiMen 
Bond^and  McLaren,  which  resulted  in  suit  upon  McLsaKo^ 
notes.  In  the  meantime,  however,  and  before  the  brlogii^ 
of  said  suits,  McLaren  had  paid  off  the  first  note^  'ftlKi^ 
due  on  the  Ist  day  of  January,  1857,  for  $5,625,  aod'Wd 
made  two  payments  on  the  seoond  note  for  $5,4D1  95,  Yit : 
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one  payment  dated  June  2l8t,  1858|  of  $1^200;  the  other, 
dated  April  Sth,  1859,  of  2,000.  The  suits  were  brought 
by  Lyon  &  Irvin,  of  Albany,  Greorgia,  in  whose  hands  said 
notea  had  been  placed  for  ooUeotion,  and  did  not  come  to  an 
issue,  until  the  war  suspended  all  business  in  the  Courts,  and 
rendered  their  vigorous  prosecution  impossible.  During  the 
war,  vis:  in  the  year  1863,  when  all  values  were  unsettled, 
an  effi>rt  to  compromise  was  made  by  the  attorneys  of  intes* 
tate,  and  a  compromise  agreed  upon  by  complainant,  acting 
as  attorney  of  James  Bond,  and  the  said  Peter  McLaren,  by 
which  said  Peter  McLaren  agreed  to  make  titles  to  the  land 
on  east  side  of  Flint  river,  in  the  Ninth  district  of  Baker 
county,  to  Holloway  &  Lake ;  to  make  titles  to  the  seven  hun- 
dred and  seventy-five  acres  of  land  on  west  side  of  Flint  river, 
to  one  Samuel  P.  Davis,  then  and  now  of  the  county  of  Baker, 
to  whom  complainant,  as  attorney  of  Bond,  had  bargained  it,  at 
the  price  of  $10  00  per  acre.  He  also  agreed  to  pay  up  at  once,  in 
cash,  the  balance  found  to  be  due  upon  the  (5,401  26  note,  as 
well  as  interest  then  due  upon  one-half  of  the  note  for  $15,000. 
Under  this  agreement,  (which  was  not  in  writing,)  to  compro- 
mise and  settle  the  whole  matter  in  controversy,  with  full 
faith  and  confidence  in  said  Peter  McLaren,  that  he  would 
carry  it  out  and  comply  with  it  to  the  letter,  and,  in  fact, 
with  the  express  understanding  in  reference  to  a  sale  to  Sam- 
uel P.  Davis,  complainant,  as  the  attorney  of  said  Bond,  on 
the  4th  day  of  July,  1863,  closed  a  trade  with  said  Samuel 
P.  Davis,  for  the  land  on  the  west  side  of  Flint  river,  at 
$10  per  acre,  taking  said  Davis'  two  notes  for  $3,850  each ; 
one  to  become  due  on  the  1st  day  October,  1863,  and  the 
other  on  the  1st  day  of  October,  1864 ;  and,  at  the  same 
time,  gave  said  note  of  Peter  McLaren  credit  for  the  amount, 
(upon  his  $15,000  conditional  note,)  vis:  $7,775.  Said 
Samuel  P.  Davis  paid  off  and  discharged  the  first  note  fall- 
ing due,  in  Confederate  money ;  the  other,  and  last  note,  is 
still  due  and  unpaid,  for  the  reason  that  McLaren  afterwards 
refused  to  make  titles  to  said  Davis,  in  compliance  with  the 
bond  of  intestate,  bearing  date  July  4th,  1863,  when  the 
trade  with  Davis  was  consummated.    Intestate  has  never 
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executed  titles  to  Peter  McLaren  for  the  plantatioa  in  tint 
Second  district  of  Dougherty,  further  than  to  make  oat  a 
deed  and  sign  it,  and  place  it  in  complainant's  hand  as  an 
escrow,  to  be  delivered  only  upon  settlement  of  all  matten 
in  controversy.  Complainant,  as  the  attorney  of  said  James 
Bond,  made  repeated  efibrts  to  close  up  and  complete  the  set* 
tiement  with  said  Peter  McLaren,  but  always  without  suc- 
cess, until  negotiations  were  suspended  by  the  death  of  in- 
testate. Sinoe  the  qualification  of  complainant  as  admintfl^ 
trator,  he  has  filed  his  bill  against  said  Peter  McLaien,  in 
Dougherty  Superior  Court,  praying  a  rescission  of  the  entire 
contract  between  him  and  intestate,  upon  the  ground  that 
said  Peter  has  acted  in  bad  faitli  in  fitiling  to  comply — has 
repudiated  the  contract  by  refusing  to  comply  with  it,  to  the 
irreparable  damage  of  intestate ;  the  grounds  of  which  it  is 
unnecessary  here  to  set  fbrth«  which  is  still  pending  and  un* 
determined.  To  recapitulate,  there  is  now  due  the  estate, 
and  dependent  upon  the  issue  of  this  litigation : 

Amoant  interest  upon  McE^uren's  conditional  note  for  $16,000  00 

about $3,7S7  70 

Amount  dae  npon  note,  $5,401  2$,  about 3,665  aS 

Upon  note  of  Holloway  ft  Lake,  principal  and  interest..—..--  1,^1  45 
Upon  note  of  Samuel  P.  Davis,  principal  and  interest 5,000  00 

Total  amount •..$1S,7S4  7S 

All  of  which  is  subject  to  the  lien  of  said  Kichard  F.  Ljron 
and  Samuel  D.  Irvin,  as  attorneys  at  law^  for  their  fe»,  in 
prosecuting  the  same,  and  are  referred  to  simply  to  show  the 
exact  condition  of  the  estate  present  and  proapeotive. 

Complainant  has  commenced  suit  against  the  said  Hollo- 
way  &  Lake  by  attaohmmit,  in  Mitchell  Superior  OiNift, 
they  being  non-residents  of  this  State,  and  the  lands  add 
being  now  in  that  county,)  to  recover  the  balance  doe  upon 
the  note,  but  no  judgment  can  be  obtiuned  until  the  litiga* 
tion  with  said  Peter  McLaren  is  ended,  and  their  tiife  per- 
fected. 

Complainant  has  commenced  his  action  of  oompIuBt  in 
Baker  Superior  Court,  against  Samuel  P.  Davia^  jadgmeit 
upon  which  will  be  delayed  for  the  same  reaaon.     He  may 


ATLANTA,  JANUABY  TERM,  1871.        637 

Irvin  V9*  Ciaditon  of  Bond* 

also  fieel  it  to  be  due  creditors  of  said  estate  to  file  a  bill  to 
rescind  the  contract  with  said  Samael  P.  Davis,  because  of 
the  peculiar  circumstances  of  the  case,  and  to  prevent  the  in- 
justice of  a  defense  which  he  learns  he  intends  setting  up, 
and  which  he  may  be  able  to  sustain  in  a  Court  of  common 
law.  His  two  notes  cost  intestate  the  full  amount  of  their 
face,  in  Peter  McLaren's  note,  made  before  the  war,  upon  a 
gold  basis ;  he  has  paid  one  in  Confederate  money  when  it 
was  worth  but  one-thirteenth  of  gold  value.  He  will  now 
seek  to  show  that  the  land  is  only  worth  $2  00  per  acre,  at 
present  prices,  and  he  having  paid  one-half  the  purchase* 
monqTi  should  only  pay  about  one-seventh  of  the  amount  of 
the  note  still  due.  Bather  than  submit  to  such  a  verdict, 
would  it  not  be  better  to  rescind  the  contract,  and  pay  him 
back  the  value  of  his  Confederate  money,  and  make  him  ac- 
count for  the  rents  and  profits  since  its  occupation  by  him, 
thus  placing  him  and  the  estate  in  statu  quof 

In  January,  1859,  intestate  made  a  large  trade  with  George 
W.  Bowell,  of  the  county  of  Baker,  and  others,  by  which 
he  purchased  and  obtained  possession  of  a  large  settlement  of 
land  in  the  seventh  district  of  Baker  county,  including  three 
distinct  tracts: 

1st.  A  plantation  known  as  the  Brooking  place,  contain- 
ing about  twelve  hundred  acres. 

2d.  The  Lawrence  O.  Bowell  place,  containing  about 
(750)  seven  hundred  and  fifty  acres,  for  which  he  was  to  pay 
$6  60  per  acre,  without  interest,  whenever,  and  not  until  the 
titles  to  said  tract  should  be  made  **  perfect,  clear  and  satis- 
&ctory"  The  reason  for  this  stipulation  was,  because  this 
contract  was  made  with  the  heirs-at-Iaw  of  Lawrence  G. 
Howell,  whose  estate  was  somewhat  involved,  and  wholly  un- 
represented at  the  time. 

3d.  George  W.  Bowell's  place,  containing  twelve  hun* 
dred  and  fifty  acres,  at  $10  00  per  acre,  to  be  paid  for  as  fol- 
lows, viz: 

Bj  the  6th  day  of  Febraary  next  thereafter $8,500  06 

By  the  2d  day  of  May,  1869 1,600  00 
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And  the  balance  in  two  equal  installmentSy  payable  oo  lit 
January,  1860  and  1861.  Some  time  subeequent  tberato, 
the  contract  in  reference  to  the  latter  place  was  cbaoged  in 
some  particulars,  not  now  recollected,  on  aoooaot  of  the  em- 
barrassments of  the  said  Gleorge  W.  Rowelly  and  the  liabtlitr 
of  the  land  to  seizure  and  sale,  under  certain  judgments  then 
existing  against  him.  By  this  dtange,  however.  Bond,  fur 
his  own  protection,  was  forced  to  take  up  and  get  the  control 
of  certain  fi.  fas.j  here  set  uot,  as  well  as  to  pay  off  a  lien  of 
$1,000  00  to  one  James  Baggs,  of  the  eounty  of  Baker, 
which  he  held  by  virtue  of  a  Coroner^s  deed,  (Rowell  beii^ 
sheriff  of  the  county,)  to  the  land  in  question.  During  tlie 
year  1860  the  title  to  the  Brooking  place  was  perfected  to 
Bond,  and  then  and  afterwards,  previous  to  his  death,  full 
payment  was  made  by  him  of  the  parobase-moiiey  due  there- 
on. 

Complainant's  information  is^  that  the  title  to  the  Lawrence 
O.  Bowell  place  has  never  been  periected,  and  no  payments 
made  thereon ;  bat  in  this,  his  information  may  sol  be  oor- 
rect.  Isaac  E,  Bower,  of  the  county  of  I>ecat»r,  is  the  pre- 
sent administrator  on  said  Lawrence  G.  RowelFs  estate. 

The  title  to  the  GSeorge  W.  Rowell  place  has  never  been 
perfected.  The  said  Greorge  W.  Bowell  departed  this  life 
some  time  in  1862  or  1863,  and  his  estate  is  now  fe{)reseDted 
by  his  widow,  Mrs.  Martha  S.  Bowell^  administratrix,  of  the 
county  of  Baker. 

The  account  of  the  estate  i^  intestate,  with  the  estate  of 
the  said  Gteorge  W.  Bowell,  at  the  present  tiEne,  to  his  best 
information  and  belief,  is  about  as  follows,  vis : 

BOWBLL  BSTATS,  CV. 

By  1,250  acres  land,  at  $10  00 ^..^$12;fi00  00 

Dr. 

To  amount  paid  out  at  v^rtens  tiniee,  on  acooont  of  said  laade^  and  A 
/<».,  paid  off  and  taken  control  of,  as  follows,  riz.: 

1860— September  7tb— Paid  by  Lyon  &  Irrin,  attoraeys  for  Jaaw  Boa4 

on  the  following  JL  fa^i 
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Axmso  H.  GoLQOiTT,  ^ 
Hbkrt  a.  Tartsr,  and 
James  Baogs, 

Ghobgb  W,  Bowcll. 


Mortgage  FL  Fa, 

Principal  and  interest  paid ^$965  06 

.  Qost  mortgage  ^.  /a., rv.....     20  60 

Cost  common  law  Ji.  fa., 11  76 


$997  81 

There  was  a  common  law  judgment  and  JL  fa»,  for  same  amount  as 
above,  founded  upon  same  cause  of  action. 

Isaac  E.  Bowsr, 


va, 
George  W.  Rowelu 

Churchill, 

Walkley,  and 

Johnson, 

Gbobgs  W.  Rowelu 

Young,  Atkins  and 

Dunham, 

vs, 

George  W.  Rowell. 


Amount  paid,  tnclnding  principal,  in- 
terest and  cost $1,008  62 


Amount  paid^-prinoipal,  interest  and 

cost $676  08 


Amount  paid — principal,  interest  and 

cost,  due  upon  this  ft,  fa.  at  date.  $486  71 


Total  amount  paid  on^  /<».,.. $ 

Interest  on  same  10  years,  to  7th  September,  1869 

To  cash  paid  James  Baggs  for  you,  by  S.  D.  Irvin,  attorney, 

October  20th,  1860 

To  interest  on  same,  to  October  20th,  1869 

To  cash  pud  G.  W.  Rowell,  by  James  Bond,  as  per  receipt, 

dated  December  16th,  1860. 

To  interest  on  same  to  December  16th,  1868 

As  appears  from  books  of  intestate  as  follows : 

1860. 

To  rent  of  179  acres  land,  at  $2  60 , 

To  cash  $100  00,  cash  $80  00,  cash  $291  00 

To  cash  paid  for  pump^soled  boots 

1861. 

To  cash  $76  00,  paid  Manly  &  Hodges  for  you,  $80  99 

Rent  of  804  acres  land,  at  $8  00 

Com  furnished  you  by  Walker 

One  pair  medical  bags 

200  yards  osaabuigs 

1862. 

January  4 — To  cash  paid  Mrs.  Rowell • 

Interest  on  last  amounts  from  date  of  eilch.. 


$  8,167  72 
2,217  40 

1,000  00 
680  00 

700  00 
892  00 

447  60 

471  00 

7  60 

111  99 

912  00 

187  00 

26  00 

80  00 

60  00 

$10,889  11 
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Some  time  during  the  late  vmr,  in  the  yewr  1862  or  1863, 
intestate  sold  the  George  W.  Bowel  i  and  the  L.  6.  Boweil 
lands,  to  one  William  L.  Walthour,  then  of  the  eoanl?  of 
Liberty,  but  now  of  the  county  of  Baker,  (place  of  resideoee 
not  positively  known,)  for  a  prioe  unknown  to  oomplaioant; 
but  the  information  is,  that  he  received  pay  for  said  {daces 
in  Confederate  money,  or  in  Atlantic  &  Gulf  Railroad  stock, 
at  Confederate  prices,  except  the  sum  of  $1,038  08,  for 
which  he  held  the  note  of  said  Walthour,  bearing  date  21st 
February,  1863,  and  due  one  day  after  date,  and  which  said 
note  is  now  in  the  hands  of  complainant,  as  administrator, 
due  and  unpaid.  And  complainant's  information  furth^  is, 
that  his  intestate  executed  to  said  W.  L.  Walthour  titles  to 
said  lands,  with  covenant  of  warranty. 

And  complainant  is  informed,  and  believes,  that  at  the 
time  this  trade  was  consummated,  intestate  had  every  reason 
to  believe,  and  did  believe,  that  he  could  soon  thereafter  per- 
fect the  titles  to  said  lands,  as  administration  had  been  taken 
out  upon  said  Lawrence  G.  Bo  well's  estate,  and  he  had  aa 
abundance  of  the  common  currency  of  the  country,  with 
which  to  pay  up  the  balance  due  by  him  thereon.  There  were 
some  complications  in  the  way  of  a  settlement  which  ren« 
dered  a  resort  to  equity  necessary,  and  intestate  aooordiogly 
employed  Isaac  E.  Bower,  E/sq.,  attorney  at  law,  then  <si  the 
county  of  Baker,  to  file  a  bill  in  Baker  Superior  Court, 
against  Martha  S.  Boweil,  administratrix  of  Gkorge  W.  Bow* 
ell  and  Thomas  Allen,  administrator  de  bonis  nan  of  L.  S. 
Brooking,  deceased,  to  perfect  said  titles.  Said  bill  was  filed 
to  the  May  Term,  1863,  of  said  Court,  and  the  amount  doe 
was,  by  intestate,  placed  in  the  hands  of  said  Isaac  E.  Bower, 
to  be  paid  over  when  the  necessary  decree  could  be  had  in 
said  case.  But  owing  to  the  rapid  depreciation  in  the  cur- 
rency, and  the  slow  progress  of  the  case,  owing  to  the  iinfor* 
tunate  condition,  of  the  country,  said  parties  notified  the  at* 
torney  of  intestate  that  the  currency  in  his  hands  would  aol 
be  received  in  payment  of  balance  due.  This  oaasedAit* 
turn  of  the  amount  in  the  hands  of  Isaac  E.  Bower  to  fates* 
tatCi  and  a  suspension  of  proceedings  until  a  better  cucm^ 
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was  provided,  and  a  state  of  affairs  more  favorable  to  the 
dosing  up  and  settlement  of  said  business  should  dawn  upon 
the  country.  And  so  the  matter  stood  at  the  time  of  inteS" 
tate's  death,  and  so  it  remains  still,  said  Martha  8.  BowelI| 
claiming  the  balance  due  the  estate  of  George  W.  Rowelli 
and  said  W.  L.  Walthour,  clamorous  for  a  perfect  title  to  the 
lands  of  which  he  is  in  possession,  and  protection  against  the 
claim  of  said  G.  W.  Rowel I's  estate,  as  against  said  lands. 
Complainant  is  unable  to  pay  up  the  balance  due  the  estate 
of  Rowell,  or  to  make  good  the  warranty  of  his  intestate  to 
the  said  W.  L.  Walthour. 

Among  other  items  of  indebtedness  against  this  estate  is  a 
note,  bearing  date,  February  2l8t,  1861,  due  one  day  after 
date,  for  the  sum  of  $6,160  69,  which  is  held  by  John  C. 
Butler,  of  the  county  of  Bibb,  as  administrator  of  Dr.  M. 
A.  Franklin,  subject  to  two  credits,  one  of  $300  00,  dated 
June  27th,  1862,  the  other  for  $3,000  00,  dated  some  time 
thereafter.  As  collateral  security  for  this  note,  complainant 
holds  a  note,  of  which  the  following  is  a  true  copy,  viz : 

"  Bond's  Mills,  Baker  County,  Ga., 
$12,516.  January  2d,  1860. 

On  the  first  of  January,  A.  D.,  1867,  after  date,  we  promise 
to  pay  to  the  order  of  Charles  G.  Gunter,  twelve  thousand 
five  hundred  and  sixteen  dollars,  value  received,  payable  at 
the  Bank  of  Columbus,  at  Columbus,  Georgia. 

(Signed,)  C.  T.  GUNTER, 

D.  C.  McINTYRE. 

^  Endorsed  on  back — C.  G.  Gunter, 

D.  J.  Bunting." 

Credited  as  follows  on  back  of  note:  " Received,  Colum- 
bus, April  4th,  1864,  of  C.  T.  Gunter,  three  thousand  five 
hundred  and  fifty-nine  dollars  on  this  note — three  thousand 
of  which  is  principal,  and  five  hundred  and  fifty-nine  dol- 
lars is  interest  on  the  three  thousand  dollars  for  the  time  this 
note  has  to  run  before  maturity/' 

Said  note  still  belongs  to  estate  of  intestate^  subject  to  th^ 
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claim  of  Franklin's  administrator  upon  it,  as  oollateral  kg 
the  note  of  intestate,  as  aforesaid.  John  C.  Butler  had  com- 
menced  suit  against  intestate  upon  the  note  first  above  des> 
cribedy  previous  to  his  death,  and  has  served  ooraplainaiit 
with  gdre  facias,  with  a  view  of  obtainine  a  judgment  against 
him  upon  said  debt  And  complainant  charges,  that  anlesi 
said  administrator,  John  C.  Butler,  can  realise  the  sum  due 
bj  intestate,  upon  said  collateral  in  his  hands,  tbere  are  no 
assets  in  the  hands  of  complainant  out  of  which  tlie  same 
may  be  paid. 

Among  other  complications  in  which  he  finds  the  estate  of 
his  intestate,  is  a  debt  due  to  William  B.  Parker,  of  the 
county  of  Bibb,  and  a  liability  to  John  Jones,  of  the  ccMtnty 
of  Spalding,  connected  therewith,  as  follows,  to-wit:  The 
claim  of  William  B.  Parker  is  founded  upon  the  following 
note,  viz: 

$6,775.  Maoon,  6a.,  Sept  ITth^  1863. 

On  the  6th  day  of  August,  eighteen  hundred  and  sixty- 
five,  I  promise  to  pay  to  the  order  of  William  B.  Parker, 
fifty-seventy  hundred  and  seventy-five  dollars,  for  value  re» 
ceived,  it  being  for  three  lots  of  land  in  the  12th  district  of 
Miller  county,  numbers  two  hundred  and  three,  two  hundred 
and  four  and  two  hundred  and  eighty-three  adjoining,  snd  I 
guarantee  said  Parker  against  ail  cfeby,  loss  or  expense  in 
collecting  this  note.  (Signed) 

Jaxeb  Basi>. 

It  seems  that  this  note  was  given  in  renewal  of  other  notes, 
which  were  given  on  the  6th  day  of  August,  1858,  when,  ao» 
cording  to  said  Parker's  statement,  said  trade  was  first  con- 
summated, at  which  time  Parker  executed  a  bond,  conditioned 
to  make  titles  to  said  lots  of  land  upon  payment  of  eaid 
original  notes.  When  the  notes  were  renewed,  and  a&  tks 
time  said  note  for  $5,776  00  was  given,  it  seems  tha^  nid 
Parker  took  up  his  bond,  and  executed  a  deed  of  oonvcjnnoe 
to  intestate,  for  said  lots  of  land,  and  took  from  intestnto  a 
mortgage  deed  upon  the  land,  to  secure  the  paymoit  of  the 
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note.  It  further  appears,  from  the  statements  of  the  said 
John  Jones,  that  about  the  Ist  day  of  September,  1863,  said 
Bond  executed  a  deed,  conveying  said  lots,  so  bought  from 
Parker,  and  one  other,  to  said  John  Jones,  for  a  constdera-* 
tion  paid  by  said  Jones  in  South- Western  Railroad  stock, 
which  statement  was  verified  by  an  exhibition  of  the  deed  of 
Bond  to  John  Jones,  winch  had  been  duly  recorded  in  the 
proper  o£5ce  in  Baker  county.  When  complainant  took  pos« 
session  of  the  papers  of  his  intestate,  he  found  among  them 
the  grants  from  the  State  of  Georgia  to  William  B.  Parker, 
and  deed  of  William  B.  Parker,  bearing  date  17th  day  of 
September,  1863,  conveying  said  lots  two  hundred  and  three, 
two  hundred  and  four  and  two  hundred  and  thirty-three,  in 
Twelfth  district  of  Miller  county,  (which  was  a  mistake,  as 
said  lots  are  situated  in  Baker  county,)  to  James  Bond.  Ou 
receiving  notice  of  said  John  Jones'  claim  to  said  lands,  and 
being  satisfied  from  an  inspection  of  James  Bond's  deed  to  him 
that  the  title  papers  of  right  were  his,  he  surrendered  them 
to  the  said  John  Jones,  on  the  twelfth  day  of  August,  1867. 

Said  Parker  has  commenced  proceedings  to  foreclose  his 
said  mortgage  upon  said  lands,  in  the  Sui>erior  Court  of 
Baker  county,  and  has  also  commenced  his  action  of  com- 
plaint against  complainant,  as  administrator,  in  the  Superior 
Court  of  Spalding  county,  to  recover  the  amount  due  upon 
said  note.  For  want  of  means,  and  claims  of  higher  digni* 
ty  against  said  estate,  he  cannot  pay  either  the  note  due  the 
said  Parker,  or  make  good  the  warranty  of  bis  intestate  to 
the  said  John  Jones. 

Among  other  demands  against  said  estate,  is  the  one  in  fa- 
vor of  John  H.  Newton,  of  Clark  county,  set  out  as  Exhibit 
F ;  it  being  a  note  for  $1,303  07,  due  March  13, 1865,  which 
was  given  for  lot  of  land  numW  sixty-two,  in  Eighth  dis- 
trict of  Baker  county,  upon  which  the  said  Newton  holds  a 
mortgage  to  secure  said  note,  duly  recorded  in  said  county  of 
Baker.  And  in  equity  and  good  conscience,  and  under  the 
law  of  the  State,  said  Newton  should  look  to  said  lot  of  land 
alone  for  payment,  and  not  to  any  of  the  assets  of  said  estate. 

William  H.  Stark^  of  the  county  of  Chatham^  in  the  year 
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1866|  and  before  the  death  of  said  James  Bond,  obtained 
judgment  of  fbreclosare  against  said  James  Bond,  in  the  So* 
perior  Court  of  Mitchell  oounty,  upon  a  mortgage  deed,  bear* 
ing  date  first  day  of  January,  1863,  upon  lots  of  laud  num- 
bers thirty-six  aud  thirty-sevep,  in  the  Tenth  district,  num- 
ber two  hundred  and  sixty*three,  in  the  Ninth  district,  aod 
three  hundred  and  forty-two,  in  the  Eleventh  district,  of 
Mitchell  county,  given  to  secure  the  payment  of  a  promis- 
sory note,  bearing  even  date  with  said  mortgage  deed,  where- 
in the  said  James  Bond  promised  to  pay  said  W.  H.  Stark, 
or  order,  one  year  after  the  date  thereof,  $3,211  03,  for  value 
received. 

There  has  been  no  sale  of  said  lands  under  said  judgment 
of  foreclosure,  and  he  is  apprehensive  of  suit  by  said  Stark 
against  him,  as  administrator,  to  recover  whatever  amoant 
may  remain  unpaid  upon  said  mortgage  debt,  after  sale  of 
equity  of  redemption  in  said  lands. 

There  is  still  pending  and  undetermined,  in  the  Superior 
Court  of  Terrell  county,  a  bill  filed  by  fklmund  T.  Walker, 
of  the  county  of  Mitchel,  against  Jared  Irwin,  of  said  coun- 
ty, now  deceased,  and  James  Bond.  This  bill  was  filed  to 
the  November  Term,  1859,  and  seeks  to  recover  out  of  said 
James  Bond  the  sum  of  $1,450  00,  amount  (md  to  Jared 
Irwin,  (alleged  to  be  the  agent  of  said  Bond,)  for  the  pur- 
ehase  of  lot  of  land,  three  hundred  and  thirty-nine,  in  the 
Eighth  district  of  originally  Early,  then  and  now  Miteheil 
eounty,  to  which  the  bill  charges.  Bond  had  no  title,  and  that 
said  Walker  had  been  ousted  from  bis  possession  under  his 
purchase  from  Bond  and  Irwin  by  a  superior  paramount  title 
in  another  person. 

Mrs.  Selah  E.  Bond,  widow  of  said  James  Bond,  notified 
him  soon  after  his  appointment  as  administrator,  that  she 
had  elected  to  take  her  dower  in  the  lands  lying  in  Moseo* 
gee  county,  aud  a  sum  of  money  to  be  hers  absolutely  in  Ken 
of  dower  in  all  the  other  lands  of  which  intestate  died  seised 
and  possessed.  Accordingly,  she  made  application  to  theSo- 
perior  Court  of  said  county,  at  the  November  Termi  1807^ 
to  have  commissioners  appointed  to  lay  off  and  assign  her 
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dower  id  said  lands  in  Muscogee  county.  At  the  November 
Term,  1868,  of  said  Court,  said  commissioners  reported,  and 
their  report  was  made  the  judgment  of  the  Court,  assigning 
and  setting  apart  to  her,  twelve  acres  of  ground  in  the  viL« 
lage  of  Wynton,  on  which  is  situated  the  residence  of  the 
said  James  Bond  at  the  time  of  his  death ;  also  one-third  of 
the  value  of  a  lot  of  land,  containing  sixty-nine  acres,  lying 
about  nine  miles  from  the  city  of  Columbus.  Commissioners 
appointed  by  the  Ordinary,  previous  to  his  appointment  and 
qnalification  as  administrator,  set  apart  to  said  widow  and 
her  two  children,  all  the  household  and  kitchen  furniture  for 
their  use,  and  $3,000  00  in  money,  for  their  year's  support, 
as  provided  by  law. 

And  said  Selah  E.  Bond,  by  application  to  the  Ordinary 
of  said  county,  in  December,  1868,  obtained  an  order,  under 
authority  of  what  is  known  as  the  '*  Homestead  Exemption 
Act,"  of  1868,  setting  apart  the  premises  upon  which  her 
dower  had  previously  been  assigned  as  a  homestead  ;  and  in 
addition  thereto  an  order,  requiring  complainant,  as  admin-* 
istrator,  "  to  pay  over  to  John  W.  Duer,  Ordinary,  for  the 
use  of  said  Selah  E.  Bond  and  children,  the  sum  of  $1,000  00 
ID  specie,  or  its  equivalent,  out  of  money  in  the  hands  of  said 
administrator,  or  when  the  same  shall  come  to  his  hands,  out 
of  notes  and  chosee  in  action  belonging  to  said  estate,  the 
same  being  personal  property,  to  be  by  his  direction  invested 
for  the  sole  use  and  benefit  of  herself,  and  her  said  minor 
children.''  Of  which  proceeding  complainant  had  no  notice 
whatever,  until  he  received  a  certified  copy  of  the  same  from 
the  Hon.  John  W.  Duer,  accompanied  with  a  demand  for  the 
$1,000  00  in  specie,  as  provided  in  said  order,  which  said  de- 
mand he  refused  to  comply  with  : 

1st.  Because  he  had  no  money  in  his  hands,  realized  from 
notes  or  ehaaea  in  action,  belonging  to  said  estate ;  and — 

Secondly.  Because  he  thought  said  order  was  wholly  un- 
authorized by  law — that  the  law,  known  as  the  ^'  Homestead 
Act,"  did  nqt  authorize  such  a  proceeding,  and  that  the  judg- 
ment of  the  Court  of  .Ordinary  was  of  no  binding  force  and 
effect,  and  would  not  protect  him  in  the  payment  of  said  sum 
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of  money.  And  he  presento  eaid  matter  to  this  Courts  aod 
asks  its  direction  in  the  premises,  whether  he  shall  pay  oat 
of  the  assets  of  said  estate,  when  realised,  said  sum  of  moneji 
in  compliance  with  said  order  of  the  Court  of  Ordinary. 

As  administrator  of  said  James  Bond,  he  has  used  all  pos- 
sible diligence  in  endeavoring  to  realise  from  the  assets  of  said 
estate;  he  has  been  unable  to  collect  any  of  the  notes  by  suit 
or  otherwise,  as  most  of  the  parties  shown  to  be  debtors  are 
insolvent,  dead,  or  the  demands  barred  by  the  Statute  of  Lim- 
itations ,'  the  litigation  with  Peter  McLaren,  and  other  cases 
oonnected  therewith,  has,  so  far,  baffled  bis  efibrts,  and  that 
of  his  counsel,  to  bring  it  to  a  successful  termination ;  the 
lands  of  the  estate,  scattered  as  they  were,  have  yielded, 
comparatively,  but  a  small  sum.  The  lands  in  Cherokee^ 
Georgia,  were  held  by  a  very  doubtful  and  imperfect  title, 
and  were  so  scattered  as  not  to  authorise  complainant,  in  the 
condition  of  monetary  affairs  in  the  country  sinoe  his  ap- 
pointment, to  employ  a  special  agent  to  look  after  them,  nor 
did  his  own  time  permit  his  doing  so  in  person.  According- 
ly, ailer  due  deliberation,  and  consideration,  he  thought  it  to 
the  interest  of  all  parties  concerned,  to  put  them  in  the  hands 
of  a  reliable  and  efficient  real  estate  agent  for  sale.  Accord* 
ingly,  he  employed  George  W.  Adair,  of  Atlanta,  who  b 
known  to  be  energetic,  reliable  and  efficient,  and  after  adver- 
tising the  same  for  over  thirty  days,  in  the  daily  and  wedcly 
''  Atlanta  Intelligencer,''  a  paper  having  the  most  ezt^isive 
circulation  in  that  section  of  the  State,  those  lots  which  were 
not  claimed,  were  put  up  at  public  outcry,  and  sold  in  At- 
lanta on  the  first  Tuesday  in  March,  1868,  with  the  resnltas 
set  forth  in  Exhibit  E.  Some  of  said  lots  were  claimed  by 
other  parties,  as  noted  opposite  their  numbers  in  said  ezbibit, 
with  possession  long  enough  to  hold  the  same  under  the  law. 
And  purchasers  have  notified  him,  since  the  sale,  that  mun- 
bers  of  the  lots  purchased  by  them  were  in  adverse  poisca 
sion,  with  good  chains  of  titles ;  but  as  he  only  sold  ^  es- 
tate's interest,  whatever  it  might  be  therein,  with  thedistiiict 
understanding  that  if  the  estate  had  no  title  the  poidttssr 
had  no  recourse  on  him,  he  has  not  inoorred  liabilitgr  oa 
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count  thereof.  Aa  an  evidence  of  the  want  of  confidence  in 
the  value  of  lands,  and  the  scarcity  of  money,  he  states  that 
he  had  advertised  the  lUtle  farm  in  Calhoun  county  for  sale, 
before  the  Court-house  door  in  said  county,  on  first  Tuesday 
in  January,  1868,  and  at  the  time  and  place  appointed,  could 
only  get  offered  for  same,  $1  00  per  acre,  one-third  cash,  one-* 
third  in  twelve  months,  and  one-third  in  two  years,  with  in- 
terest. He  withdrew  it  from  sale,  and  rented  it  for  the  year 
1868,  for  one  hundred  and  sixty  dollars,  ($160  00,)  and 
and  again  readvertised  it  for  sale,  on  first  Tuesday  in  Nov- 
ember, 1868.  On  the  last  mentioned  day,  he  could  only  get 
offered  $2  00  per  acre;  but  by  postponing  sale  until  first 
Tuesday  in  December,  1868,  he  finally  sold  it  on  that  day 
for  $3  00  per  acre. 

The  titles  to  lands  in  lower  Georgia  were  nearly  all  im- 
perfect, many  of  them  coming  to  intestate  through  Seymour 
R.  Bonner,  deceased,  whose  name  is  sufficient  to  throw  doubt 
and  discredit  on  any  chain  of  title  in  that  section,  where 
many  ejectment  suits  have  been  decided  against  them.  Those 
lands  were  extensively  advertised  in  the  ''  Albany  Tri-week- 
]y  News,''  and  in  the  ''  Bainbridge  Argus,''  and  sold  at  pub- 
lic outcry,  for  $1,288  26. 

The  whole  amount  realized  from  the  sale  of  lands  belong- 
ing to  said  estate,  or  to  which  it  had  claim  of  title,  exclusive 
of  the  Calhoun  county  farm,  is  the  sum  of  three  thousand 
and  thirty-nine  dollars  and  ninety-two  cents,  ($3,039  92) ; 
including  the  Calhoun  county  plantation,  the  sum  of  four 
thousand  six  hundred  and  sixty-four  dollars  and  ninety-two 
cents,  (#4,664  92,)  and  he  presents  this  question  to  the  Court, 
in  connection  therewith :  Whether  the  widow  of  intestate  is 
entitled  to  any  dower  interest  in  said  Calhoun  county  plan- 
tation, or  the  proceeds  oi  sale  of  same,  under  the  fistots  pr^ 
sented,  the  legal  title  being  in  James  E.  Janes,  the  agent  or 
trustee  of  intestate  at  the  time  of  his  death. 

Among  other  demands  against  said  estate,  is  ao  account 
rendered  by  James  Clark^  now  of  the  connty  of  Teneell,  for 
the  sum  of  seven  thousand  five  hundred  and  ninety  dollars 
and  ninety-rix  cents,  ($7,590  96,)  a  good  portion  of  which 

Vokxu-o. 
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he  believes  to  be  just.  Said  Clark  is  a  very  poor  man,  and  as 
the  same  person  is  pot  down  in  schedule  of  assets^  as  debtor 
to  estate  on  divers  notes  therein  set  forth,  and  as  said  aoeoant 
cannot  be  paid  for  want  of  assets,  it  is  equitable  that  said 
notes  should  be  set  off  against  it,  and  that  said  notes  sboiikl 
be  considered  as  paid,  particularlj  as  said  Clark  is  insolvent 

There  are,  also,  in  hand  and  included  in  the  list  of  assets, 
particularly  set  out,  three  notes  on  C.  B.  Franklip,  amount- 
ing to  the  sum  of  $657  78.  Said  Franklin  is  an  beir-at^Iaw 
of  Dr.  M.  L.  Franklin,  of  whose  estate  the  said  John  C 
Butler  is  administrator,  and  said  notes  were  given  for  cash 
loaned,  and  were  intended  by  the  said  C.  B.  Franklin  and 
James  Bond  to  be  payments  on  said  Franklin's  interest  in 
said  Franklin  estate  note.  Said  Franklin  is  a  non-resideot 
of  the  State  of  Georgia;  wherefore,  he  prays  that  said  notes 
may  be  set  off  and  allowed  as  payments  upon  said  aole  oS 
intestate,  in  the  hands  of  John  C.  Butler. 

Upon  a  private  memorandum  book  of  intestate  was  found 
an  account  against  L.  6.  Janes,  another  creditor  of  intestate, 
whose  demand  against  the  said  estate  is  set  out,  amountiDg 
to  the  sum  of  $5,184  00,  composed  of  the  following  items, 
viz  I  *  *  *  Which  account  he  pleads  as  a  set-off  against 
the  demand  of  the  said  L.  G.  Janes,  and  prays  judgment 
against  said  Janes  for  the  balance  due  thereon,  after  dedoci- 
ing  the  amount  of  his  demand. 

Two  of  the  drafts  of  the  said  James  Bond,  accepted  br 
William  G.  Porter  &  Company,  of  Apalachioola,  Florida, 
vi2:  those  dated  March  2l8t,  1862,  one  for  $400  00,  and 
the  other  for  $430  00,  due  at  ninety  days,  were  net«r  nged 
by  said  intestate,  but  were  held  and  kept  by  intestate,  to  be 
returned  to  said  acceptors,  until  his  death,  and  after  the 
quajiification  of  this  adminidtrator,  were  found  by  him  aoMog 
the  papers  of  said  estate.  Which  said  drafts,  aeeeptod  as 
aforesaid,  have  been  mislaid  so  that  he  cannot,  at  prusmt, 
find  them ;  but  he  avers  the  fact  to  be  as  herein  stated^  and 
that  the  said  William  G.  Porter  &  Company  cantio^  m  aar 
oontingenoy,  be  called  upon  by  Any  other  person  for  paywal 
of  said  acceptances,  and  prays,  that  if  s^  drafts^  aad  mtoep- 
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tanoes  of  the  same  by  said  parties  can  be  and  are  found,  he 
may  return  them  to  said  aooeptors,  and  if  not  founds  that  they 
may  be  established  by  order  of  this  Court^  and  allowed  to 
said  estate  as  oredits  and  in  satisfaction  of  so  much  of  the 
account  of  said  William  6.  Porter  &  Company. 

C.  P.  Walker,  then  of  the  oounty  of  Calhoun^  but  now  of 
the  county  of  Terrell,  combined  and  confederated  with  one 
Thomas  J.  Dunn,  his  attorney-at-law,  now  of  the  county  of 
Calhoun,  a  short  time  previous  to  the  death  of  intestate,  viz : 
in  the  month  of  Febrnary,  1867,  and,  contriving  how  to  in- 
jure and  annoy  the  said  James  Bond,  sued  out  numerous  at- 
tachments, some  returnable  to  Justices'  Court,  and  one  to  the 
Superior  Court  of  Calhoun  connty,  alleging  as  a  ground,  and 
the  only  ground  for  the  suing  out  of  same,  '^  that  said  James 
Bond  was  removing,  or  about  to  remove  out  of  said  county 
of  Calhoun ;"  and  caused  said  attachments  to  be  levied  upon 
ten   bales  of  cotton,  then  on  the  plantation  of  said  James 
Bond,  in  said  county  of  Calhoun ;  which  cotton  was  released 
from  the  levy  of  said  attachments  by  said  Bond  previous  to 
his  deathj  by  giving  a  replevy  bond.     Said  cotton  was  ship- 
ped from  said  plantation  to  the  warehouse  of  Hardeman  & 
Sparks,  Macon,'  Georgia,  afler  its  release  from  said  attach- 
ments, and  remained  in  said  warehouse  unsold,  until  after 
his  appointment  as  administrator,  when  he  sold  the  same, 
and  has  used  the  proceeds  thereof  in  the  due  course  of  ad- 
ministration.    The  debt  or  demaud  of  the  said  Walker, 
claimed  to  be  due,  and  upon  which  said  attachments  were 
founded,  consists  of  divers  notes,  all  bearing  date  during  the 
war,  or  between  1860  and  1865,  and  amounting,  in  the  ag- 
gr^ate  to  about  the  sum  of  twelve  hundred  dollars,  ($1,200.) 
The  ground  upon  which  said  attachments  issued  was  wholly 
untroe;  so  known  to  be  by  said  Walker  when  the  same  were 
saed  out,  and  they  were  sued  out  for  the  purpose  of  obtain- 
ing an  unjust  advantage  of  the  said  James  Bond,  and  of  his 
creditors,  having  claims  of  superior  dignity;  for  said  James 
Bond  never  had  been  a  resident  of  the  county  of  Calhoun, 
but  was,  at  the  time,  and  had  been  since  the  year  1866,  a  res- 
ident  of  the  county  of  Muscogee,  and  was  not  subject  to  the 


660    SUPREME  COURT  OF  GEORGIA. 

Irrin  M.  Creditori  of  Bond. 

process  of  attachment  in  the  county  of  Calhoun,  apoo  the 
ground  stated  in  said  attach  men t,  or  upon  any  other  groand, 
at  the  time,  or  any  other  time  previous  to  his  death.  As  tlie 
representative  of  said  estate,  he  has  been  made  a  |iarty  defeo- 
dant  to  said  attachments,  and  forasmuch  as  the  propertj 
levied  upon  has  been  administered  by  him  and  duly  accoan- 
ted  for,  and  the  claim  of  said  C.  P.  Walker,  if  justly  doe,  of 
inferior  dignity  to  others  against  said  estate,  and  his  attach- 
ments  unjustly  and  improperly  sued  out,  it  is  not  just  or 
equitable  that  he'should  be  compelled  to  litigate  farther  with 
the  said  C.  P.  Walker  in  the  county  of  Calhoun. 

He  appended  a  true  statement  of  his  account  with  the  es- 
tate of  his  intestate,  showing  the  amounts  received  and  ptid 
out  up  to  the  present  time,  and  the  balance  on  hand.  He 
has  received  the  total  sum  of  $7,891  68 ;  has  paid  out,  in- 
cluding commissions  allowed  him  upon  first  return,  $6,371 73. 
The  balance  in  hand,  at  this  date,  is — 

Cash,  less  commissions $1,519  95 

Note  of  G.  W.  Golley,  of  Calhoun  county,  Georgia,  due  Jaon- 

ary  Ist,  1870,  with  interest  from  date. ••«.«..••      812  09 

Total $2,881  96 

All  of  the  creditors  of  said  estate,  so  £ir  as  they  have 
come  to  his  knowledge,  are  residents  \)f  the  counties  set  forth, 
except  that  Joseph  E.  Knowles  and  George  W.  Knowles  re- 
side in  the  State  of  Louisiana,  and  are  represented  by  Lyon 
&  Irvin,  attorneys  at  law,  of  the  county  of  Bibb ;  John  Ban- 
dolph  Whitehead  resides  in  the  county  of  Miller ;  tiie  resi- 
dence of  William  H.  Albert  is  unknown,  but  he  is  represented 
by  James  Johnson,  attorney  at  law,  of  the  county  of  Chttf- 
ham,  and  Samuel  Williams  resides  in  the  county  of  Temfl; 
all  of  whom  are  judgment-creditors  of  said  estate;  theftoftes 
set  down  in  the  schedule  of  indebtedness  as  Bryant  Fohoia'ay 
of  Lowndes  county,  are  controlled  by  T.  Gr.  Turner,  o^  die 
county  of  Brooks,  whose  attorneys  are  Peeples  &  Stoiptt^  of 
the  county  of  Spalding. 

In  consideration  of  the  premises,  and  forasmiidi  at  Be  tt 
without  remedy,  according  to  the  strict  rules  of  the 
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law,  by  reason  of  the  large  outstanding  indebtedness  of  said 
estate,  the  numerous  creditors  thereof,  the  want  of  assets  out 
of  which  they  may  be  paid,  the  litigation  now  pending  to 
recover  and  make  available  assets  of  said  estate,  the  compli- 
cated condition  of  its  affairs  generally,  the  necessity  of  avoid- 
ing a  multiplicity  of  suits,  and  to  save  expense,  as  well  as  to 
protect  him  by  the  judgment  or  decree  of  Court,  in  reference 
to  the  matters  presented  for  its  direction,  he  prayed  for  in- 
junction against  said  creditors,  etc.,  commanding  and  direct- 
ing such  of  them  as  have  already  commenced  actions,  other 
than  for  foreclosure  of  mortgages,  forthwith  to  desist  from 
prosecuting  their  said  actions  against  him,  as  administrator, 
and  such  as  have  not  commenced  suit,  to  refrain  from  doing 
so,  until  the  further  order  of  Court;  and  for  svipcena  against 
each,  commanding  them  to  present  their  several  and  respec- 
tive claims,  and  settle  their  several  and  respective  priorities 
as  to  payment,  out  of  such  funds  as  may  be  in  hand,  upon 
the  winding  up  and  settlement  of  said  estate;  to  answer  such 
matters  as  may  be  necessary  for  them  or  either  of  them  to 
make  answer  unto;  and,  finally,  to  stand  to,  abide  and  per- 
form the  final  order  or  decree  of  tlie  Court  in  the  premises. 
And  for  the  Court,  upon  the  hearing  of  this  bill,  to  direct 
what  amount  he  shall  pay  to  the  said  Selah  E.  Bond,  in  lieu 
of  dower,  iu  the  lands  of  said  estate;  whether  he  shall  pay 
anything  upon  said  order  of  the  Court  of  Ordinary  of  Mus- 
cogee county,  purporting  to  be  passed  under  authority  of  the 
''Homestead  Exemption  Act;"  and  what  creditors  are  enti- 
tled to  priority  of  payment  in  the  distribution  of  the  assets 
of  said  estate;  and  to  allow  him  to  amend  this  bill,  from  time 
to  time,  as  circumstances  require,  in  order  to  show  what  assets 
may  have  been  realized  upon,  and  the  balance  subject  to  dis- 
tribution under  the  order  of  the  Court;  and  to  grant  a  rea- 
sonable allowance  for  counsel  fees  and  expenses,  in  bringing 
these  matters  to  a  hearing;  and  upon  a  final  hearing  hereof, 
to  grant  a  perpetual  injunction  against  all  the  creditors  of 
said  estate,  and  for  general  relief. 

Lyok,  deGbaffenbied  &  Irvin,  for  plaintiff  in  error. 
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Fleming  &  Rutherford,  Pbeples  &  Stewart,  La- 
nier &  Anderson,  N.  L.  Howard^  for  defendants. 

Warner,  J. 

The  allegations  in  the  complainant's  bill  make  sach  a  ease 
as  will  authorize  a  Court  of  Equity  to  entertain  it  for  the 
purpose  of  marshaling  the  assets  of  the  estate  and  directiog 
the  administrator  as  to  the  distribution  thereof.  The  reme- 
dies provided  by  law  for  the  protection  of  the  administnitor, 
under  the  statement  of  facts  set  forth  in  the  record,  are  not 
as  adequate  and  complete  as  in  a  Court  of  Equity,  and  it  was 
error  in  the  Court  below  to  dismiss  the  bilL 

Let  the  judgment  of  the  Court  below  be  reversed. 


Jakes  F.  Winter,  plaintiff  in  error,  vs.  Matthews,  Btjbke 

&  Cameron,  defendants  in  error. 

1.  A  new  plaintiff,  suing  for  the  nse  of  the  former  plaintiff,  may  be  bmBc 
by  amendment.  And  the  amendment  is  snfBctentlj  oertatiif  if  the 
pleadings  contain  sufficient  to  enforce  the  yerdict.     R. 

2.  Where  a  party  receiyes  money  for  investment,  and  the  eyidoKe  oon- 
flicts  as  to  the  nse  made  of  the  funds,  and  as  to  whether  they  were  in 
fact  used  in  investment,  and  the  question  is  fairly  submitted  to  the  jmr, 
on  the  law  of  the  case,  and  the  verdict  of  the  jaiy  ia  snatained  by  tk« 
evidence : 

Held,  That  in  such  case  there  is  no  error  in  the  Coort  below  in  t^BaedH 

a  new  trial  on  this  ground. 
Where  the  plea  and  proof  of  the  defendant,  by  his  own  testimoByi  mak& 

out  a  case  of  illegal  contract,  and  there  is  other  evideae*  dsoyiiig  it 

and  the  juiy  find  against  such  plea  on  the  &ct8  snbmittod  andcr  th« 

law  to  the  jury : 
Held,  That  the  verdict  was  not  contrary  to  law,  as  the  ap|>Iieatiopi  of  tbe 

law  in  such  case  turned  upon  the  question  of  ^t,  of  wlatk  tbe  jozy 

were  properly  to  judge. 

Amendment.    New  trial.   Before  Judge  JoHSfSOir.    Mos- 
cogee  Superior  Coart.    May  Adjourned  Term,  187(X 
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The  petition  of  Matthews,  Burke  &  Cameron  averred  that 
at  certain  times,  therein  set  forth,  they  furnished  Winter  cer- 
tain specified  sums  of  money  to  be,  by  him,  invested  in  high 
wines  for  their  benefit,  upon  his  promise,  within  a  specified 
time,  to  return  said  money  and  part  of  the  profits  on  said 
high  wines,  and  that  he  did  not  make  such  investment  and 
would  not  repay  said  money.  Winter  pleaded  that  he  did 
make  the  investment  as  directed  by  plaintiffs,  and  that  the 
investment  was  to  be  and  was  in  one  hundred  barrels  of 
whisky  then  in^bond  in  New  York,  with  intent  by  plaintiffs 
to  make  large  profits  by  not  paying  the  revenue  justly  due 
thereon  to  the  United  States,  with  intent  to  defraud  the 
United  States.  The  evidence  showed  that  Winter  received 
the  money  from  one  Brocket,  who  subsequently  transferred 
his  claim  to  Matthews,  Burke  &  Cameron.  Brocket  nar- 
rated, in  his  way,  the  manner  of  the  deposit,  that  said  Winter 
was  to  be  personally  responsible,  and  his  effort  to  get  back 
the  money  or  its  representative,  if  it  was  invested,  and  his 
failure,  and  that  he  was  wholly  ignorant  of  any  fraudulent 
intent  in  the  premises.  Winter,  in  his  own  behalf,  also  tes- 
tified as  to  said  facts ;  said  he  was  not  to  be  personally  liable 
and  stated  the  facts  upon  which  the  plea  as  to  fraud  on  the 
revenue  was  based,  etc. 

The  plaintiffs'  counsel  had  addressed  the  jury  and  defend** 
ant's  counsel  was  replying.  Then  plaintifis'  counsel  pro-» 
posed  to  amend  the  petition  by  making  it  in  favor  of  Brocket 
for  the  Qse  of  said  Matthews,  Burke  &  Cameron.  This  was 
allowed  and  was  done  by  interlining  Brocket's  name  and 
making  it  read,  ''The  petition  of  F.  L.  Brocket,  who  brings 
the  suit  for  the  ase  of,"  etc.,  and  by  striking  off  the  $  in 
''petitioners"  throughout  the  petition,  the  defenditit^s  coun- 
sel not  requiring  a  more  formal  amendment. 

The  jury  found  for  the  plaintiff  for  the  amount  sued  for. 
Winter  moved  for  a  new  trial  Upou  the  grounds,  that  the 
verdict  was  contrary  to  the  evidence  and  the  prinoiples  of 
equity  and  justice,  strongly  and  decidedly  against  the  weight 
of  the  evidence  and  against  the  law,  and  because  of  his  fkil- 
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ure  to  get  certain  evidence  which  he  ooald  get  for  another 
trial.  The  Court  refused  a  new  trial,  and  that  is  assigned  as 
error,  on  all  the  grounds  for  the  new  trial,  and  because  the 
Court  erred  in  allowing  said  amendment  In  the  argameot 
here  the  point  as  to  the  new  evidence  was  waived. 

Peabody  &  Brannon,  for  plaintiff  in  error,  inmsted  that 
the  manner  of  making  the  amendment  was  too  loose^  etc. 

H.  L.  Bekning,  E.  H.  Worrill,  for  defendants. 

LOCHRANE,  C.  J. 

1.  This  was  a  motion  for  a  new  trial  upon  the  groands  that 
the  jury  found  contrary  to  the  evidence  And  law.  A  prelimi- 
nary question  is  made  on  the  (deadings  as  to  the  ancertaintj 
of  the  plaintiffs'  petition.  The  suit  was  originally  in  fiiv<v 
of  Matthews,  Burke  &  Cameron,  and,  without  obgeciion,  was 
amended  by  adding  a  general  money  count,  and  the  name  of 
F.  L.  Brocket,  who  sues  for  their  use.  We  need  not  say  that 
nnder  our  law  amendments  are  allowed  at  any  sti^  of  the 
proceedings,  as  matter  of  right,  and  dther  in  form  or  rab- 
stance,  if  there  be  enough  in  the  pleadings  to  amend  by. 
Section  of  the  Code  3429.  And  by  section  3436  this  very  ease 
is  provided  for :  "  When  it  becomes  necessary  for  the  par- 
pose  of  enforcing  the  rights  of  such  plaintiff,  be  may  amend 
by  substituting  the  name  of  another  person  in  his  ekibmi,  suing 
for  his  use.'' 

The  point  raised  on  the  amendment  as  made,  that  it  is 
uncertain  as  to  parties,  we  do  not  hold  valid.  The  dedara* 
tion  is  in  the  name  of  Brocket,  for  the  use  of  these  partiei^ 
who  allege  with  sufficient  distinctness  the  canse  of  actioii, 
and  as  th^  declaration  as  amended  was  neither  demtered  lo 
nor  claimed  as  a  surprise,  and  the  case  proceeded  to  verdiel, 
we  would  be  cautious  in  holding  any  exceptions  to  tbe|ilettd- 
ings,  that  contained  sufficient  to  enforce  the  vffipdiety  involdog 
sadi  exercise  of  power. 

2.  In  this  case,  the  evidence  shpwcd  thai  Winter  birf  »* 
eeived  money  from  Brocket  for  investment.    This  &ct  is 
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not  diapated ;  it  appears,  bj  the  receipts  of  Winter,  that  he 
got  the  money,  and  this  suit  was  instituted  to  recover  it  back. 
Brocket,  whose  interests  had  been  assigned  to  these  usees, 
testified,  that  on  the  7th  of  September,  1867,  he  had  his  first 
interview  with  Winter,  brought  about  by  the  intervention  of 
one  Burton,  and  at  which  time  the  larger  portion  of  the 
money  was  handed  to  Winter.  The  evidence  discloses  that 
this  money  was  to  be  invested  by  Winter,  and  that  he  was  to 
manage  the  affairs,  and  Brocket  was  to  look  to  him  for  the 
return  of  the  money  and  profits.  How  be  was  to  invest,  or 
through  whom  the  matter  of  arrangements  and  profits  were 
to  be  consummated,  were  not  divulged.  The  division  of 
profits  was  defined  and  Brocket,  after  paying  over  the  money 
and  taking  the  receipt  therefor,  retired  from  the  scene  with* 
out  knowing  anything,  except  that  there  was  to  be  an  invest* 
raent  that  promised  large  results,  in  some  ten  days,  from  the 
purchase  of  one  hundred  barrels  of  whisky.  After  waiting 
the  denouement  of  this  business  thus  arranged,  Brocket 
sought  Winter,  desiring  settlement,  but  got  none.  In  some 
of  the  several  interviews  following,  Brocket  desired  to  be  put 
in  communication  with  the  party  who  held  the  property. 
This  was  not  at  first  efiected.  Brocket,  evidently  from  the 
evidence,  was  uneasy  and  followed  up,  with  pertinacity  his 
efibrts  to  either  get  at  the  investment,  or  get  the  money.  In 
one  of  these  frequent  importuntties  Winter  expressed  doubt 
of  a  certain  man  named  Bobbins  having  acted  fairly  in  the 
investment.  After  this.  Brocket,  by  letter,  directed  Winter 
not  to  invest,  etc.  In  none  of  these  varied  interviews  did 
Winter  show  any  receipt  from  Bobbins  for  the  money,  bat 
invariably  expressed  his  own  responsibility  for  the  money—* 
at  one  time  offering  his  own  note,  at  sixty  days,  for  it,  which 
was  declined,  except  he  would  give  a  firm  note.  Brocket 
also  stutes,  that'ii)  his  hunt  after  the  money,  he  went  to  Rob- 
bins,  who  said  the  amount  was  invested  in  wines  in  bond, 
bat  his  business  was  with  Winter.  It  appears  that  Winter 
was  the  bondsman  of  Bobbins,  who  had  a  bonded  warehouse^ 
and  Brocket  swears  that  he  bad  no  knowledge  of  anything 
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illegitimate  being  intended,  that  he  did  not  know  how  the 
profits  were  to  be  realized. 

Brown,  a  witDess  introduced,  stated  that  he  was  present  at 
an  interview  between  Winter  and  Brocket;  in  the  intenrieWi 
Winter  said  he  had  loaned  the  money  to  Bobbins,  who  was 
in  Washington,  and  when  he  returned  the  money  should  be 
paid,  (appointing  ten  days  afterwards  as  the  time.)  He  went 
at  the  appointed  time  to  Winter's  o6Boe;  Brocket  demanded 
the  money  of  Winter  he  had  loaned  him;  Winter  said  he 
presumed  Bobbins  had  invested  it  in  low  wines;  Brocket 
then  demanded  if  he  had  invested  it,  to  show  him  in  what; 
Winter  wrote  a  short  note  to  be  delivered  to  Bobbins  at  one 
hundred  and  nine  Washington  street;  they  went  and  foand 
him,  delivering  the  letter;  his  reply  was,  that  he  knew  noth* 
ing  of  any  investment  for  Winter;  they  returned  to  Winter's 
office  and  he  was  gone. 

Plaintiff  also  introduced  the  sworn  plea  of  Mr.  Winter, 
which  set  out,  among  other  things,  that  this  money  was 
handed  to  him  to  invest  in  whisky,  at  forty  oenta  per  gallont 
the  object  being  to  cheat  the  United  States  out  of  its  tax; 
that  he  took  the  money  without  responsibility  to  tarn  over 
as  might  be  requested ;  that  he  had  turned  it  over  to  Bob- 
bins at  ouOe ;  that  he  was  not  to  be  interested  nor  responsible; 
that  Brocket  told  him,  after  he  received  the  money,  that  it 
was  the  purpose  of  the  parties  concerned  to  sell  the  whisky 
without  payment  of  the  revenue  tax  to  the  government; 
that  he  did  not  know  whether  Bobbins  ever  invested  the 
money  or  not;  that  Bobbins  had  only  a  few  barrels  in  bis 
bonded  warehouse ;  he  presented  a  receipt  from  Bobbins  for 
the  amount,  dated  September  6th,  1867. 

Mr.  Winter  was  sworn  for  the  defiaise,  and  aubatantiaUy 
swore  what  was  in  his  plea.  The  jury  found  for  the  plaintiff 
the  amount  of  $2,350  40.  Was  the  verdict  of  tJie  jury  con- 
trary to  the  evidence?  We  think  not  The  receipts  tekeo 
with  the  evidence  is  clearly  sufficient  to  sustain  it  The 
money  went  into  the  hands  of  Mr.  Winter  for  iavestaicnt 
Whether  he  returned  the  money  or  aoconnted  fiir  it,  was  a 
question  of  &ct  for  the  jury,  and  they  were  anthoriaed  to 
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look  into  the  whole  transaction,  and  from  the  facts  stated, 
from  both  Brocket  and  Brown,  parties  without  interest  in 
the  casCi  there  was  such  a  case  made  out  as  warranted  the 
finding. 

Was  it  against  law?  We  think  not.  The  evidence  against 
Brown  and  Brocket  showed  no  knowledge  upon  the  part  of 
Brocket  with,  or  any  participation  in,  the  contemplated  fraud 
upon  the  government.  And  the  evidence  of  Mr.  Winter  in 
his  own  case  was  a  question  of  credibility  for  the  jury. 
Brocket  says,  positively,  he  did  not.  Winter  says  he  did. 
The  jury  are  the  judges  in  such  cases,  and  it  is  not  necessary 
for  us  to  go  into  the  many  reasons  why  the  finding  of  the 
jury  may  be  sustained  on  this  point.  Their  finding  either 
way  would  have  been  supported  by  proof.  But  even  con- 
ceding that  the  weight  of  the  evidence  was  in  favor  of  such 
knowledge,  there  was  evidence  in  this  record  that  the  princi- 
pal was  to  be  paid  back  to  Brocket,  and  there  is  no  evidence 
of  any  investment,  or  any  cheat  on  the  government,  in  fact, 
and  there  is  some  evidence  of  locus  penitentias  and  directions 
not  to  invest.  These  questions,  under  a  fair  charge  from  the 
Court,  have  been  passed  upon,  and  we  will  not  disturb  the 
finding  of  the  jury  upon  them. 

Judgment  affirmed. 


Oband,  Paramore  &  Company,   plaintiffs  in  error,  vs. 
WoLFORK  Walker,  defendant  in  error, 

Wbere,  on  a  trial  before  a  jury,  it  was  in  Issne  whether  a  horse  was 
Boand  at  the  time  of  a  sale,  and  there  was  evidence  on  both  sides  npon 
the  point,  one  of  the  witnesses  saying  he  was  slightly  lame  and  contin* 
ned  to  grow  worse  for  a  year,  and  after  the  trial  a  witness  was  found 
who  would  swear  that  the  horse  was  not  lame  at  the  sale,  or  for  a  long 
time  thereafter,  when  he  got  a  hurt  which  made  him  serioosly  lame : 

iTeZdT,  That  this  was  only  cumulatiye  eyidence,  and  not  a  ground  for 
new  trial.  In  order  to  justify  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  it  must  appear  that  the  newly  discovered  evidence  is 
such  as  will  probably  change  the  verdict. 
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New  trial.  Cumulative  evidence.  Before  Judge  Johkson. 
Muscogee  Superior  Court.     May  Term,  1870. 

Orandy  Paramore  &  Company  sued  Walker  for  $75  00, 
balance  of  the  price  of  a  horse.  That  Walker  boagbt  the 
horse  at  $600  00,  and  had  not  paid  this  balaooe,  was  not 
controverted.  But  the  defense  was  that  the  horse  was  qd* 
sound.  The  defendant  testified  that  plaintiff  told  biro  the 
horse  was  sound  when  he  bought,  but  a  few  days  afterwards 
she  was  lame,  and  upon  removing  her  shoe  a  piece  of  India 
rubber  or  old  hat  and  some  pitch  was  found  under  the  shoe; 
that  she  got  worse,  and  that  this  lameness  depreciated  ber 
value  one-third.  He  admitted  that  he  never  offend  to 
rescind  the  trade,  but  sold  the  horse.  The  blacksmith  testi- 
fied to  the  same  facts  as  to  lameness,  and  said  the  horse 
became  ''dead  lame"  after  she  was  sold  bj  Walker.  He 
testified '  that  rubber  or  old  hat  is  put  under  the  shoe  oft 
horse  which  is  tender-footed  or  has  corns.  Another  witnefis 
swore  that  sometimes  the  horse  was  dead  lame  and  sometimes 
lame  but  slightly.  One  of  the  defendants  testified  that  the 
horse  was  sound  when  sold  and  stated,  as  did  the  blacksmith, 
as  to  the  use  of  rubber,  etc.  And  another  witness  testified 
that  he  knew  the  horse  well,  had  driven  her  and  knew  she 
was  sound  at  the  sale  to  Walker.  The  jurj  found  for  the 
defendant. 

Plaintiff's  counsel  moved  for  a  new  trial  because  of  newly 
discovered  evidence.  In  support  of  this  they  produced  an 
affidavit  of  one  Brooks,  who  had  frequently  rode  the  horse 
while  Walker  had  her,  and  said  she  was  sound  then  and  be- 
came lame  running  away  and  getting  hurt  after  Walker  sold 
her.  The  Court  refused  a  new  trial,  and  that  is  assigned  as 
error. 

Peajbody  &  Brannon,  for  plaintifls  in  error,  said  this 
new  evidence  was  not  cumulative :  10th  Wend.  B,,  29i; 
6  Pick,  417,  418 ;  Code,  3665. 

BiiANDFOBD  &  ThobntoNi  for  defendant 
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J  -  -  -  -  _  _    _ 

McCay,  J, 

We  see  no  error  in  the  Court  in  his  judgment  overruling 
this  motion  for  a  new  trial. 

1.  The  newly  discovered  evidence  is  cumulative,  and  by 
section  3665  of  the  Revised  Code  is  therefore  too  late.  The 
distinct  issue  made  on  the  trial,  was  the  soundness  or  un- 
soundness of  the  horse,  at  the  time  of  the  sale,  and  there  was 
evidence  on  both  sides  upon  that  question.  The  blacksmith 
and  the  defendant  both  testified  that  she  was  slightly  lame 
very  soon  after  the  sale,  and  both  stated  the  suspicious  fact, 
that  the  hoof  of  the  horse  had  evidently  been  treated  with 
pitch  and  India  rubber,  as  if  something  was  the  matter. 
Wolfbrk  Walker  testified  that  this  lameness  continued  get- 
ting worse  for  a  year,  when  he  sold  her.  Now  the  only 
effect  of  this  new  witness'  testimony  is  to  contradict  Walker. 
That  the  horse  was  hurt  after  Chapman  got  her  has  nothing 
to  do  with  the  question  in  dispute.  The  real  point  of  the 
new  evidence  is  that  the  horse  was  not  lame  whilst  the 
defendant  had  her,  and  that  matter  was  the  very  issue  tried. 

The  evidence,  if  used  on  the  trial,  need  not  necessarily 
have  changed  the  verdict.  It  is  utterly  inconsistent  with 
the  testimony  of  both  Walker  and  the  blacksmith,  and  the 
jury  might,  and  so  might  a  new  jury,  believe  them  rather 
than  the  discovered  witness.  A  new  trial  will  not  be  granted 
unless  the  evidence  discovered  would  probably,  at  least, 
change  the  venlict. 

Judgment  affirmed. 


J 
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City  Fire  Insurance  Company  of  Hartford,  plaintiff 
in  error^  vs.  John  Carrugi,  defendant  in  error. 

1.  A  foreign  corporation  doing  business  in  this  State,  is  sabject  to  the 
jurisdiction  of  the  Courts  of  this  State,  if  it  can  be  serred  with  pro* 
oess ;  and,  as,  by  our  law,  anp  corporation  may  be  sirred  with  the 
process  of  a  Court  having  jurisdiction  of  the  suit,  by  senring'^aoy 
officer  or  agent  of  snch  corporation  "  so  any  foreign  corporation  hir- 
ing an  officer  or  agent  here,  may  be  served  by  serving  its  officer  or 
agent. 

2.  When  there  is  a  plea  of  the  general  issue,  and,  also,  a  special  plea 
setting  up  matter  of  defense,  which  might  be  proven  under  thegenenl 
issue,  and  the  Court  dismisses  the  special  plea  as  surplusage,  thti  is 
not  such  error  as  will  require  the  verdict  to  be  set  aside,  if  the  Court, 
in  fact,  allow  the  evidence  under  the  plea  of  the  general  issue. 

8.  Where  evidence  is  taken  by  commission,  and  it  appears  by  the  an* 
swers  that  the  witness  does  not  understand  the  English  language,  the 
Court  will  presume,  in  the  absence  of  proof  to  the  contrary,  that  the 
commissioners  understood  the  language  of  the  witness. 

4.  It  is  no  objection  to  the  use  of  testimony  taken  by  commissioB  i(  af- 
ter it  is  read,  the  witness — a  female — appear,  and  is  examined  ai  s 
witness. 

6.  Where  there  was  a  question  of  what  and  how  much  was  lost  by  a  fire, 
and  there  was  a  list  of  articles  produced,  and  evidence  introduced  gjo- 
ing  to  show  that  it  was  a  true  list,  it  was  not  error  in  the  Courts  to 
permit  the  list  to  go  to  the  jury  for  their  consideration,  simply  beeaase 
some  of  the  articles  on  the  list  were  such  as  were  not  covered  by  ihe 
policy  of  insurance,  on  which  the  suit  was  brought 

6.  It  is  not  a  violation  of  that  condition  of  a  policy  of  insurance  which 
requires  everything  to  be  stated  in  the  application,  materially  aSediag 
the  risk  of  the  insured,  to  fiul  to  state  that  he  is  insolvent,  or  that  there 
are  judgments  against  him  which  are  a  lien  upon  the  property. 

7.  Where  the  charter  of  a  foreign  insurance  company  contains  a  provision 
prescribing  certain  duties  and  conditions,  upon  those  insuring  with  the 
company  different  from  those  imposed  by  the  general  law,  a  plea  set- 
ting up  a  failure  to  comply  with  snch  conditions  by  the  assured  is  de- 
murrable, unless  it  alleges  that  the  assured  had  notice  of  the  condittoas 
at  the  time  the  contract  of  insurance  was  entered  into. 

8.  If  the  agent  of  an  insurance  company  do,  in  fact,  recmve  notice  of  a 
prior  insurance  from  the  assured,  and  do,  notwithstanding,  proceed  to 
issue  a  policy  and  receive  the  premiums  agreed  upon,  the  poliqr  ta  not 
void,  because  notice  of  said  prior  insurance  is  not  endorsed  in  writiag 
upon  the  policy,  as  required  by  the  conditions  contained  in  the  policy. 

Jurisdiction.  Pleading.  Evidence.  Waiver.  Before  Jn^ 
Johnson^    Muscogee  Superior  Court    Maj  Term,  ISlfk 
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Carrugi  sued  the  City  Fire  Insurance  Company  of  Hart- 
ford, Connecticut,  as  "  a  corporation  existing  by  and  under 
the  laws  of  Connecticut!  with  power  to  insure  against  losses 
by  fire,  doing  business  in  Columbus^  Georgia,  as  an  insurer 
against  losses  by  fire,  by  its  agent,  Robert  R.  Murdock«" 
He  averred  that  on  the  4th  of  January,  1867,  he  paid  said 
agent  $45  00  as  premium  and,  in  consideration  thereof,  the 
agent  delivered  to  him  a  poh*cy  of  said  company,  insuring 
him  against  loss  by  fire,  for  one  year,  for  $1,000  00  on  the 
furniture  in  the  second  story  of  the  building  described,  and 
$2,000  00  on  the  stock  of  furniture  and  fixtures  in  the  lower 
story;  that  on  the  24th  of  March,  1867,  said  insured  pro- 
perty was  destroyed  by  fire;  that,  according  to  the  require- 
ments of  said  policy,  he  made  proof  of  said  loss  and  demand 
of  payment,  and  payment  was  refused. 

In  his  petition  he  also  set  forth  the  history  of  the  matter 
in  substance,  thus:  The  day  before  this  policy  was  taken 
oat  he  applied  to  Murdock  for  insurance  for  $6,000  00,  told 
him  that  Mr.  Hill  had  already  insured  the  same  property 
for  $6,000  00,  took  Murdock  through  the  lower  story  and 
exhibited  the  stock,  furniture  and  fixtures  to  him  and  offered 
to  show  him  that  up  stairs,  but  Murdock  would  not  go  upi 
but  said  he  would  make  the  insurance  for  $6,000  00  ;  that, 
on  the  next  day,  Murdock  brought  to  him  the  policy  sued  on 
and  another,  in  another  company,  for  the  same  amount,  and 
explained  that  he  had  put  it  in  two  companies  to  divide  the 
risk;  read  to  him  the  written  portions  of  said  two  poIicieS| 
received  the  premiums  on  each  and  delivered  them  up  to 
bim;  that  trusting  to  Murdock's  known  int^rity,  he  did 
not  read  the  policies  but,  since  the  fire,  has  discovered  that 
the  policy  sued  on  contains  these  words :  '*  If  the  assured  or 
any  other  person  or  persons  interested  shall  have  existing, 
during  the  continuance  of  this  policy,  any  other  contract  or 
agreement  for  insurance  (whether  valid  or  not,)  against  loss 
or  damage  by  fire  on  the  property  hereby  insured,  or  any 
part  thereof,  not  consented  to  by  this  company,  in  writing,  and 
mantioned  in,  or  endorsed  upon  this  policy,  then  this  insu- 
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ranee  shall  be  void  and  of  no  effect.''  He  averred  that  the 
foregoing  conduct  of  Murdock  waa  a  waiver  of  said  oondi- 
tion^  or  if  not^  a  fraud  which  vitiated  said  oonditioD^  and  he 
prayed  that  the  jury  should  pass  upon  that  matter  as  if  a 
bill  were  filed  to  get  rid  of  the  effect  of  said  condition  of  the 
policy.  The  value  of  the  lost  property  being  averred,  he 
prayed  judgment  for  the  face  of  the  i)oIic7.  Service  yrm 
perfected  by  serving  Murdock,  the  agent 

Carrugi  also  sued  upon  said  other  policy  issued  by  Mar- 
dock,  as  agent  of  the  Phoenix  Insurance  Company  of  Hart- 
ford, Connecticut,  for  the  other  $3,000  00  and,  by  oonaeat, 
that  suit  was  to  abide  the  result  of  this  one. 

The  defendant  pleaded  to  the  Jurisdiction,  because  said 
defendant  was,  at  and  before  the  bringing  of  this  snit,  ''a 
corporation  resident  of  the  State  of  Connecticut,  existing  on* 
der  and  by  virtue  of  the  laws  of  said  State  of  Conneetieot, 
and  resident  therein,  and  was  not,  at  the  commencement  of 
said  plaintiff's  action,  a  citizen  of,  or  resident  within,  the 
State  of  Georgia,''  and  that  the  defendant  had  not  bees 
served  with  the  process.  Upon  demurrer,  this  plea  was 
overruled.  Defendant  then  pleaded  the  general  issne,  and 
defendant  then  pleaded — 2d.  '^  That  said  stock  of  famitare 
was  not  consumed,  burnt,  lost,  or  destroyed  by  fire  in  manner 
and  form  as  plaintiff  hath  alleged ;  and  that  by  the  makiog 
of  said  claim  or  demand  upon  defendant,  said  plaintiff  ImiIIi 
attempted  to  defraud^  defendant  by  attempting  to  receive  an 
amount  *  largely  In  excess  of  his  actual  loss,  whereby  said 
policy,  according  to  the  provisions  thereof,  is  void  and  nnll." 

3d.  *' Plaintiff  did  not,  according  to  the  condition  of  said 
policy,  as  soon  after  the  loss  as  possible  deliver,  as  partienlar 
an  account  of  their  loss  and  damage,  as  the  nature  nf  the 
case  would  admit,  and,  in  order  to  support  bis  said  daim, 
did,  on  the  22d  of  April,  1867,  in  the  county  of  Mnaoogee, 
make  a  certain  affidavit  in  support  of  said  claim,  and  there 
was  false  swearing,  with  intent  to  defraud  defendant,  in  vio- 
lation of  the  provisions  in  the  body  of  the  policy  oontained, 
said  plaintiff  having  then  and  there  sworn  that  tlie  amoont 
annexed  to  said  affidavit  contained  a  true  statement  of  his 
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loss  by  fire,  and  the  whole  amount  of  what  he  saved  from 
the  ilre^  and  showing  the  amount  of  loss ;  that  the  values  set 
dowB  in  the  aeoount  aroi  in  case  of  articles  obtfuned  at  a  dis- 
tance from  Colninbasi  to  the  best  of  his  knowledge,  inforr 
mation  and  belief,  the  prime  cost  of  such  articles,  with  the 
expense  of  transportation  added ;  and,  in  the  ease  of  other 
articles,  the  ordinary  selliog  price  of  said  articles,  in  Colum- 
hoBy  amounting  to  an  aggregate  of  $14,307  00  loss;  whereas, 
said  aooonnt  did  not  contain  a  true  statement  of  the  said  loss 
or  damage,  contrary  to  the  body  of  said  policy  and  the  con- 
ditions of  the  same,  whereby  said  plaintiff  hath  forfeited  all 
claims  on  defeudant/' 

4tfa.  **  At  the  time  said  insurance  was  made,  defendant  in-p 
qnired  of  said  plaintiff  whether  there  was  other  insurance, 
or  whether  the  prc^rty  had  been  insured  in  any  other  office^ 
and  plaii^iff  failed  to  inform  defendant  of  the  fiict,  although 
at  the  time  there  existed  other  insurance,  to-wit:  on  the  fur- 
nitare,  $2,000  00  and  on  the  merchandise  and  fixtures, 
$3,000  00,  and  that,  had  said  -  information  been  given,  de- 
fendant would  not  have  made  said  policy/' 

The  fifth  plea  reiterated  the  averments  of  the  fourth  and 
that  Carrugi's  failure  to  give  notice  of  said  prior  insurance 
was  anch  a  fraudulent  concealment  as  avoided  the  policy. 

The  sixth  plea  averred  that,  after  said  policy  issued,  Car- 
ragi  obtained  other  insurance  on  said  property  in  the  Atlan- 
tic Fire  Insurance  Company  of  Brooklyn,  New  York,^  with- 
oat  the  knowledge  or  consent  of  defendant,  and  without  hay- 
ing the  same  mentioned  in  writing  in  or  on  said  policy, 
and  theiieby  lost  his  rights  under  said  policy  according  to  its 
terms* 

Before  going  into  the  trial,  the  Court  ordered  the  said 
third  plea  to  be  stricken,  upon  what  ground  does  not  ap- 
pear by  the  record.  Plaintiff's  counsel  read  in  evidence  the 
policy  of  d^ndant.  It  is  in  the  usual  form.  It  contained 
the  fi^wing  stipulations  material  to  this  cause.  The  com- 
pany was  not  to  be  liable  for  musical  instruments  and  cer- 
tain other  things  named,  '^  unless  separately  and  specifically 
insured."    ''  If  the  fwured,  or  uoy  other  person  or  parties  in- 
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terested,  shall  have  existing,  daring  the  conttnaaBce  of  Ah 
policy,  any  other  contract  or  agreement  for  insaranoe  (wbeth* 
er  valid  or  not)  against  loss  or  damage  bj  fire  on  the  prop- 
erty hereby  insured,  or  any  part  thereof,  not  oonseoted  to  faf 
this  company,  in  writing,  and  mentioned  in  or  endorsed  npoa 
this  policy,  then  this  insurance  shall  be  void  and  of  no  efleet 
-And  in  case  any  other  contract  or  agreement  for  tnsoniree 
(whether  valid  or  not)  against  loss  or  damage  by  fire  exnte 
on  the  property  hereby  insured,  or  any  part  thereof,  whedwr 
prior  or  subsequent  to  the  date  of  this  policy,  the  iosured  shall 
not,  in  case  of  loss  or  damage,  be  entitled  to  demand  or  re- 
cover of  this  company  any  greater  portion  of  flie  loss  and 
damage  sustained  than  the  amount  hereby  fnsored  shall  hear 
to  the  whole  amount  of  such  eoniracts  or  agreements  far  in- 
surance.'' ''Any  interest  in  property  insured  not  absotote^ 
or  that  is  less  than  a  perfect  title,  must  be  specifically  repr^ 
Bented  to  the  company  and  expressed  in  this  polity,  in  writ- 
ing, otherwise  the  insurance  shall  be  void.''  Alienattoo  of 
the  property  avoided  the  insurance,  and  it  stated  that  ^'eatiy 
of  a  foreclosure  of  a  mortgage  or  the  levy  of  an  exeentioo 
shall  be  deemed  an  alienation  of  the  property."  la  the 
clause  specifying  when  and  how  the  proof  of  loss  was  to  be 
made,  and  what  it  should  contain,  and  that  the  assured  dnmld 
he  subject  to  examination,  etc.,  was  this  condition  :  "  If  there 
appear  any  fraud  or  false  swearing,  the  insured  shall  Ibtftit 
all  claim  under  this  policy/'  The  company  was  net  to 
be  liable  for  more  than  the  actual  value  of  the  propertr 
insured  or  what  it  would  take  to  replace  it,  and  the  company 
was  to  have  the  right  to  replace  at  its  option.  Beinsaraoee 
for  any  other  insurance  company  was  to  be  on  t-be  bttb  of 
joint  liability  with  said  company,  and  in  no  event  was  theiom- 
pany  to  be  liable  for  a  sum  greater  than  such  portioil  id  the 
'sum  thereby  reinsured  bears  to  the  whole  sum  insoiedott  die 
property  by  the  company  reinsured,  and  in  case  of  losi^'tlw 
company  to  pay  their  pro  rata  proportiofi,  at  the  aatae  tinie, 
manner  and  form,  as  the  company  reinsured.  It  eendlided 
with  the  declaration  that  "  this  policy  is  mede  and  >^»8^li^■t^ 
upon  the  above  express  conditions.'^    The  wrilttn  poiliiB  of 
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the  poliqr  was  to  the  effect  stated  in  the  declaration  ;  but  it 
waa  nowhere  written  in  or  on  said  policy,  that  there  was  any 
other  insurance  on  said  property^  or  that  defendant  consented 
to  such. 

Mrs*  Carriigi's  interrogatories  were  read  over  the  olgection 
of  defendant.  She  testified  that  the  commissioners  read  over 
to  her  the  bill  of  particulars  of  the  goods  lost  or  missed  after 
the  fire;  that  she  could  not  read  English  at  all,  but  that  the 
commissioneiis — one  of  them  acting  as  interpreter  when  she 
did  not  understand  English — asked  her  as  to  each  item ;  she 
thought  the  values  were  fair  aB  affixed  to  this  bill,  and  gave 
her  means  for  knowing  their  value.  She  testified  that  her 
husband  did  tell  Murdock  before  this  policy  was  delivered, 
that  Hill  had  already  insured  the  property  for  $6,000  00, 
and  that  Murdock  examined  below  and  declined  examining 
above,  and,  when  he  brought  the  policies,  explained  why  he 
made  two  as  aforesaid,  read  over  to  Carrugi  only  the  written 
part  of  the  policies,  delivered  them  and  received  the  pre^ 
miums.  It  did  not  appear  on  the  face  of  these  interrogato- 
ries that  said  commissioner,  who  acted  as  an  interpreter,  was 
sworn  as  an  interpeter. 

Miss  Carrugi's  interrogatories  were  also  read.  She  thought 
the  list  aforesaid  correct,  but  knew  not  the  value  of  the  ar- 
tidea.  She  also  testified  to  tiie  notice  of  prior  insurance  for 
$5,000  00  with  Hill  and  that  Murdock  declined  examining  up 
stairs  before  insuring.  And  this  last  was  also  testified  to  by 
a  stranger,  who  was  present  when  Murdock  declined  going 
up  stairs,  and  he  said  he  heard  Hill's  name  mentioned,  but 
in  what  connection  he  did  not  remember.  Miss  Carrugi  was 
then  put  upon  the  stand  and  examined.  She  then  testified 
that  said  list  was  made  up  after  the  fire  by  her  father,  her 
mother  and  herself  putting  down  all  the  missing  articles 
which  either  could  remember;  that  she  remembered  partica- 
larly  only  the  furniture  and  clothing.  Plaintiff  testified 
that  he  told  Murdock  that  Hill  bad  insured  him  for  $5,000  00 
and  he  wanted  $6,000  00  more  insurance ;  that  Murdock 
looked  below,  expressed  himself  satisfied  and  would  not  go 
abovei,  made  out  the  policies,  etc.,  as  afi>re8aid9  and  that  his 
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ynfe  and  daughter  and  8aid  stranger  were  present 
eonversation.  He  said  he  remembered  all  the  articles  in  the 
list  except  the  clothing  and  furniture;  said  that  all  his 
goods,  etc.,  lost  by  said  fire  were  worth  firom  118,000  00  to 
$20,000  00 ;  that  the  fire  occurred  in  March,  1868^  and  the 
claim  and  demand  for  payment  was  made  in  April,  1868. 
He  admitted  that  after  this  policy  was  made,  his  $6,000  00 
with  Hill  expired  and  was  renewed,  and  that  he  did  not  in- 
form Murdock  of  this  renewal.  He  was  asked  whether  the 
property  insured  was  not  mortgaged,  whether  there  was  not 
laige  judgments  against  him,  and  whether  he  was  not  insol- 
vent, but  upon  objection  by  his  counsel,  the  Court  sapprossed 
the  answer. 

The  plaintiff's  counsel  then  read  to  the  jury  said  listof  ar> 
tides.  It  contained  a  bill  of  partioulaiB  of  fhmitiire,  ete.,  ob 
the  opper  floor,  put  down  at  $1,967  60  (among  other  articles 
was  a  piano  at  $660  00) ;  wearing  apparel,  ag^pregated  at 
$371  46 ;  liquors,  etc.,  in  front  store,  aggregated.at  $8,422 10 ; 
other  liquors  and  restaurant  furniture,  aggregated  at  $2,* 
642  84;  property  destroyed  by  the  fire,  but  not  indodei 
in  the  list  as  sworn  by  as  aforesaid,  $779  00 ;  |nt>pertj 
saved  and  not  in  said  list,  $963  76;  connter,  ^6  00; 
making  a  total  valuation  of  the  contents  of  the  honae,  at  the 
time  of  the  fire,  $10,271 14.  A  witness  testified  that  the 
prices  fi^r  the  articles  in  said  list  were  fair,  and  he  and  se^ 
eral  others  testified  that  Ckrrugi  had  a  good  stock.  Onei»* 
tified  that  his  furniture  was  worth  $1,400  00.  Here  plain>- 
tiff  closed. 

For  defendant,  Murdock  testified  that  the  stock  was  me^ 
ger ;  that  be  did  not  go  above  because  Chrrugt  eaid  the  uf 
stairs  was  the  apartments  of  his  wife  and  daughter,  and  thak 
he  asked  as  to  other  insurance,  but  that  Ckrrugt  did  not  tdl 
him  of  having  any,  nor  did  be  know  it  till  after  die  tn; 
and  he  said  he  and  CSarrugi  were  alone  when  they  oonvenedi 
except  that  Mrs.  and  Miss  Carmgi  were  abont  tweo^lUl 
off,  in  another  room,  separated  by  a  partition.  He  said  lift 
had  no  authority  to  issue  a  policy  wiUiont  entering  prior » 
sunmce  thereon.    BSl  testifledj  that  he,  as  agent  tf  tlia  A^ 
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lanlic  Fire  lasuraiioe  Compaay  of  Brooklyn,  New  York,  iq- 
sared  said  property  for  $5,000  00,  and  renewed  it  on  the  16th 
of  January,  1867,  when  it  had  expired;  that  he  did  not 
know  he  then  hfid  other  insurance,  or  woald  not  have  re- 
newed his  policy,  because  he  thought  $5,000  00  was  fuUjr 
three-fourths  of  the  value  of  the  property  and,  that  he  had 
refused  to  insure  it  for  more  than  $5,000  00.  Pefendant's 
counsel  then  read  in  evidence  said  policy  for  $5,000  00,  is* 
sued  by  Hill  on  the  16th  of  January,  1866.  They  tendered 
in  evidence  a  copy  of  defendant's  charter,  but  the  Court  re* 
jected  it     It  contained  the  following: 

^'Sto.  11.  That  in  every  application  for  insurance,  the  ap«? 
plicant  or  applicants  shall  well  and  truly  state  his,  her  or 
their  title  to  the  property  proposed  to  be  insured,  and  the  na- 
ture and  amount  of  any  and  all  encumbrances  thereon,  and 
misrepresentation  made  in  respect  to  the  same  shall  render 
the  polifHes  issued  upon  such  applications  void  and  of  no  efn 
feet,  and  the  conditions  annexed  to  each  policy  shall  be  fully 
complied  with,  otherwise  the  policy  shall  be  void  during 
such  non-compliance. 

^'  Sec.  12.  That  if  there  shall  be  any  other  insurance  upon 
the  whole  or  any  part  of  the  property  insured  by  any  policy 
issued  by  said  company  during  the  whole  or  any  part  of  the 
time  specified  in  such  policy,  then  every  such  policy  shall  be 
void,  unless  such  double  insurance  shall  exist  by  consent  of 
said  company,  indorsed  upon  the  policy,  under  the  hand  of 
the  fiecretary ;  and  if  such  other  insurance  shall  exist  by 
consent  of  said  company,  as  aforesaid,  and  a  loss  shall  hap- 
pen, then  said  company  shall  be  holden  to  pay  only  its.  just 
proportion  of  such  loss,  according  to  the  whole  amount  m^ 
aured  upon  the  property  damaged  or  destroyed. 

^^  Sec.  13.  That  if  any  alteration  shall  take  place  which 
shall  increase  the  risk  or  hazard  of  any  property  insured  by 
said  company  by  the  act  of  the  insured,  the  insured  shall 
give  immediate  notice  thereof  to  the  company,  and  if  required 
shall  pay  an  extra  premium  for  the  additional  risk;  other- 
wise the  insurance  shall  be  wholly  void  as  to  such  property, 
and  the  insured  shall  be  entitled  to  the  return  of  a  just  pro- 
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portion  of  the  premiatn  paid  on  the  same  aooording  to  the 
unexpired  time  of  the  polioy. 

''Sec.  14.  That  in  all  cases  of  loss  or  damage,  said  com* 
panj  shall  be  liable  only  to  the  extent  and  value  of  the  in- 
terest of  the  insured  in  the  property  damaged  or  destrojed 
at  the  time  of  the  loss. 

"Sec.  16.  That  all  policies  of  insarance  and  renewals  of 
policies  shall  be  signed  bjr  the  President  and  oountentgned 
by  the  Secretary,  and  may  be  made  either  with  or  witiioot 
the  common  seal  of  the  company,  and  each  policy  or  renewal 
shall  be  good  to  the  insured,  his,  her,  or  their  heirs,  devises, 
executors  or  administrators,  as  the  case  may  be,  and  to  the 
assignee  or  assignees  for  collateral  security  only  during  the 
term  for  which  it  was  insured. 

''Sec.  16.  That  any  person  insured  by  said  company,  who 
shall  sustain  loss  or  damage  by  fire,  shall  forthwith  forward 
a  notice  thereof  to  the  company,  and  shall  also  forward  a 
statement  as  soon  thereafter  as  may  be,  declaring  what  inter- 
est the  insured  had  in  the  property  burned,  or  whether  any, 
and  what  other  insurance  upon  the  same  existed  at  the  time 
of  the  fire ;  whether  the  loss  was  sustained  by  misfiortane 
and  without  fraud  on  the  part  of  the  insured,  and  whether 
the  conditions  annexed  to  his,  her  or  their  policy  has  been 
complied  with;  and  the  declaration  so  made  shall  be  sob- 
scribed  by  the  insured  and  sworn  to  before  and  certified  by 
a  magistrate  most  contiguous  to  the  place  of  the  fire,  not  in- 
terested in  the  loss  and  not  related  to  the  insured,  and  the 
same  shall  be  accompanied  by  a  certificate  from  the  said 
Magistrate,  that  he  verily  believes  the  statement  so  made  » 
true ;  and  fraud  or  false  swearing  in  the  premises  shat!  sob- 
ject  the  injured  to  the  forfeiture  of  all  claims  for  loss  or 
damage  under  the  policy.^ 

It  was  then  shown  that  in  1867  Carrngi's  property  was  re- 
turned for  taxes,  the  upper  story  at  $1,500  00,  merohindise 
$500  00  and  other  property  (500  00 ;  but  whether  Ctoroi;! 
made  the  return,  did  not  appear.  It  was  also  shown  Att  in 
1868  the  stock  was  taxed  at  $1,000  00. 

The  evidence  closed.    The  Court  charged  Uie  jury 
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other  ihingSi  that  if  Carnigi  notified  Murdock^  defendant's 
agenty  before  this  insuranoe  was  efiected,  that  he  had  previ- 
ously insured  with  Hill's  company^  it  made  no  difference 
whether  this  was  reduced  to  writing  and  entered  upon  this 
policy  or  not — it  was  a  waiver  by  the  company  and  the  com- 
pany was  bound  nevertheless;  and  that  jf  Murdock  had  such 
notice  before  giving  this  policy,  and  if  Hill's  policy  expired 
after  this  was  issued  and  Hill  renewed  his,  defendant  was 
liable  notwithstanding  defendant  had  no  notice  of  such  re- 
newal. The  jury  found  for  the  plaintiff  for  the  full  amount, 
without  interest*  The  company  assign  as  error  the  over- 
ruling of  said  plea  to  the  jurisdiction ;  striking  of  said  plea 
to  the  merits ;  allowing  the  interrogatories  of  Mrs.  and  Miss 
Carrugi ;  allowing  Miss  Carrugi  to  testify  afler  her  interroga- 
tories had  been  read  ;  overruling  the  objection  to  said  list  of 
articles  as  evidence ;  rejecting  the  charter  of  said  company 
and  the  charge  as  given, 

Blanvo&d  &  Thorntok,  for  plaintiff  in  error,  cited  as  to 
jurisdiction:  5th  Ga.  E.,  497;  Cobb's  N.  D.,  475;  Act  of 
1845;  Irwin's  Code,  sees.  3333-4,  3331 ;  Charter  Universal 
L.  Ins.  Co.  of  Jf.  Y.,  Oct.  10th,  Oct  1888,  p.  126;  16th 
Pick  B.,  286;  14th  Conn.  B:,  304;  18th  Howard,  404. 
Miss  Carrugi  was  in  Court  and  therefore  her  interrogatories 
were  not  admissible.  Mrs.  Carrugi's  were  inadmissible  be* 
cause  interpreter  not  sworn.  The  evidence  of  insolvency  was 
admissible  under  said  charter  of  defendant.  The  charter 
was  the  law  of  the  contract.  The  list  contained  articles  not 
insured.  The  charge  was  erroneous :  2l8t  6a.  B.,  297 ;  16th 
Feten,  508,  510;  22  Conn.  B.,  502. 

H.  L.  Bennino,  for  defendant,  Mrs.  Carrugi  was  propr 
erly  examined :  Code,  sec.  3809.  As  to  what  is  cash  value ; 
1  Bobt  N.  Y.  B.,  501 ;  N.  Y.,  405;  Dig.  F.  In.  D^is.,  3 
Ed.,  207,  sec.  29 ;  Code,  sec,  2773.  Interest  recoverable ; 
5  Penn.  St.  B.,  183;  said  Digest,  268,  sea  5.  As  to  waiver: 
Code,  sec  10;  Brown's  Maxims,  309;  1  Par.  on  Ins.,  145; 
Goes  vs.  Nugent,  B.  &  Aid.,  58 ;  19th  How.  B.,  318 ;  Chr 
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on  Con.,  105;  Code,  seos.  2770,  3763;  3d  Johii.,  5-8 ;  ft* 
16th  Md.  R,  260;  mid  Digest,  413,  eeo.  83;  416,  se&  tt; 
486,  sec.  27 ;  443,  sees.  4,  6, 6,  8,  9,  10, 17, 19,  90,  21,  2S, 
24,  64,  p.  637,  sees.  3  to  32,  ind. ;  Oode,  aeos.  1679,  2170, 
2174,  2175;  said  Digest,  934,  seos.  7,  11, 12,  16,  20, 23, 44» 
46,  48,  62-66,  ind.,  177,  sees.  2  and  3,  641,  seos.  20,  23,28^ 
31, 637,  sees.  4, 8,  9, 10, 24 ;  1  Par.  on  In^  36,  37,  and  caaes 
eited.  Non-perfirrmanoe  bj  fault  of  defendant :  Code,  secK 
2822,  700,  3753i;  Cb.  on  Con.,  623.  If  eoDsent  oi^i» 
be  in  writing,  eqaitj  wi)l  consider  it  done:  Gode,  see;  30S1; 
or  will  oompel  it  t  Said  Digest,  412,  sees.  83, 89,  106,  2S4, 
see.  12.  The  other  insurances  were  void :  Said  Digest^SM^ 
sees.  26,  40,  45,  51,  82,  84,  90,  96, 103, 109. 

McCay,  J. 

1.  We  full  J  recognize  the  prindple,  laid  down  in  Dtarniy 
98.  Ihe  Bank  of  CharleaUn,  5  Oeorgiaj  497.  A  non-res* 
dent  cannot  be  tdade  a  party  defendant  to  a  persoiial  aelioii, 
nnless  be  be  served  with  process.  But  nothing  i»  better  set- 
tled, than,  that  wm-^egidenee  is  no  defense,  if  the  defendaat 
liav6  been  legally  served  with  process.  If  be  have  been 
present  in  the  State,  thongh  only  as  a  mere  passer  ihro^i 
and  be  served  with  process,  the  Coart  ondoobtedly  has  jnti* 
tion.  A  foreign  corporation  stands  upon  tbe  same  ftottag. 
3%ough  it  dmves  its  existence  from  the  laws  c^  the  Stite 
creating  it,  yet  it  may  txtnimd  anywhere :  Bank  of  Ai^oela 
vs.  Earle :  13  Pet,  521.  It  is  reeogniaed  as  a  party  mpakk 
of  sueing  in  any  Court,  even  beyond  the  jnriedictioD  of  the 
State  creating  it :  Angel  &  Ames^  sees.  273,  372L  Nor  is 
tbrae  any  reason  why  it  should  not  be  liable  to  snit^  in  a 
Ibreign  jurisdiction,  to  the  same  extent  and  under  the  sasie 
eircumstances  as  an  individual.  Although  them  has  been 
some  dispute  upon  this  doctrine,  yet  it  is  now  pi'etty  gene* 
rally  settled :  Angd  &  Ames  on  Corporations^  aeos.  408-407* 

The  only  difficulty  in  the  way  is  a  practical  one.    By  lbs 
oommon  law  process  againat  a  corporation  most  be 
vpon  its  Prerident  or  principal  officer  i   -AngM  #  AaM% 
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404 ;  aud  it  is  doubted  if  he  can  carry  his  funotioos  as  priiH 
cipal  officer  with  him,  by  a  mere  aoeideatal  visit  to  another 
jurisdictiott.  If  a  company  were  to  locate  an  office  in  another 
Statcy  and  its  prirudpal  officer  were  to  do  business  tbere^  them 
eoald  be  no  question  upon  his  liability  to  be  served.  Nor  is 
it  any  inherent,  fnndameotal  quality  in  a  corporation,  that 
process  against  it  shall  be  served  upon  its  prineipal  officer. 
It  is  mere  matter  of  municipal  law,  that  the  State  may 
change  at  pleasure.  We  grant  to  these  foreign  corporations 
the  right  to  do  business  here.  We  permit  them  to  open 
offices  here.  We  protect  them  in  the  property  they  hold 
here.  We  open  our  Courts  to  them  for  the  enforcement  of 
the  claims  they  have  upon  our  citizens.  Is  it  hard,  or  a  vio» 
lation  of  principle,  that  they  should  be  put  upon  the  same 
footing,  as  to  actions  againet  them,  as  our  own  corporations? 
Section  3293  of  our  Revised  Code^  is  as  follows :  ''  Service 
of  all  bills,  subpoenas,  writs,  attachments,  and  other  original 
process,  necessary  to  the  commencement  of  a  suit  against  any 
corporation  in  any  Court  of  law  or  equity,  except  as  here* 
after  provided,  may  be  perfected  by  serving  any  officer  at 
offerU  of  the  corporation,  or  by  leaving  the  same  at  the  plaoo 
of  traneacting  the  usual  business  of  the  corporation,  if  any 
such  place  of  business  shall  be  within  the  jurisdiction  of  the 
Ooort  in  which  suit  may  be  commenced.^' 

Ordinarily,  the  Court  of  the  oounty  where  the  principal 
office  is  located  is  the  residence  of  the  corporation  in  this 
State.  But  a  suit  brought  there,  may  be  served  by  serving 
any  officer  or  agent  there,  or  by  leaving  a  copy,  as  provided. 

Why  should  a  foreign  ooq>oration  not  stand  upon  the 
same  footing,  and  be  served  in  the  same  way  ?  It  locates  ati 
office  here.  It  appoints  an  agent  here.  It  makes  contraete 
here,  through  that  agent  In  our  judgment,  it  may  be  made 
a  defendant  to  a  suit  here,  and  may  be  served,  by  serving  its 
agent,  just  as  a  Georgia  oorporation  may. 

2.  We  see  no  material  error  in  the  Court,  in  striking  the 
plea.  The  matter  set  up  was  only  a  denial  of  material 
charges  in  the  declaration,  and  the  Court  permitted  the  evi- 
dence relating  to  the  point  covered  by  the  striokoi  plea  to  go 


6T2         SUPREME  COURT  OF  GEORSIA. 

City  Fire  InBurance  Company  of  Hartford  tw.  Carmgi, 

to  the  jury  under  the  geoeral  issue.    We  are  iaclined  to 
think  the  plea  ought  not  to  have  been  stricken. 

Under  our  system  of  sending  the  whole  case  to  the  jaiji 
on  the  declaration  and  pleas,  without  a  replication,  we  think 
it  best  that  the  pleas  should  go  somewhat  into  detail  Tbiai 
however,  is  mere  matter  of  practice,  wliich  is  in  the  discre- 
tion of  the  Court,  so  that  he  denies  no  right  to  the  defend** 
ant. 

3.  The  points  made  upon  these  two  sets  of  interrogatories 
are  not  very  clearly  set  forth  in  the  bill  of  exceptions.  The 
witness  answers  that  she  does  not  fully  understand  EngUsh, 
but  it  does  not  appear  that  the  Commissioners  do  not  under- 
stand her  language.  It  is  the  business  of  one  excepting  to 
evidence  to  state  his  objections,  and  to  show,  affirmativety, 
that  the  case  he  makes  is  true.  It  is  very  possible,  nayi 
probable,  if  the  fact  be  that  this  witness  could  not  under- 
stand or  speak  English,  that  the  Commissioners  neverthekas 
fully  understood  her  and  she  them.  They  have  so  certified 
to  the  Court;  for  they  have  stated  she  answered  so  and  ao^ 
to  such  and  such  questions.  It  will  not  be  premmed  that 
ike^  made  this  certificate  when  in  fact  they  knew  nothing 
about  it 

4.  By  section  3821,  paragraph  4,  of  the  Code,  female  wiW 
nesses  may  be  examined  by  interrogatories^  If  they  be  pfVB* 
ent  in  Court,  and  it  is  demanded  by  either  party,  that  the 
witnesses  shall  be  examined  orally,  we  think  that  onghi  to 
be  done.  But  a  party  cannot  complain  if  he  has  not  mada 
the  demand.  The  record  does  not  show  that  this  was  done. 
Indeed,  it  does  not  appear  that  the  witness  was  present  wken 
the  interrogatories  were  read.  The  bill  of  exoeptioos  must 
ahow  affirmatively  a  state  of  &cts  constituting  error,  as  tbia 
Court  will  not  presume  the  Court  belpw  has  erred« 

6.  We  see  nothing  in  the  objection  to  the  admissioii  of 
the  list.  Suppose  there  were  articles  upon  it  not  coverod  hf 
the  policy.  It  only  purported  to  be  a  list  of  what  was  lost 
at  the  fire,  not  a  list  of  what  the  defendants  were  to  pay  $»». 
The  jury  could  not  be  misled.  The  list  and  (be  ffolkf 
were  both  belbre  them. 
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6.  Ordinarily,  the  solvency  or  insolvency  of  the  insured 
has  nothing  to  do  with  the  risk.  The  title  to  the  property 
IS  the  same,  and  his  legal  interest  the  same,  whether  he  be 
solvent  or  insolvent  The  legal  presumption,  if  there  are 
liens  uiK>n  the  property,  or  if  the  owner  is  in  debt,  is  that 
he  will  take  care  of  it,  as  a  means  of  discharging  his  debt. 
His  loss  is  the  same  whether  he  be  solvent  or  insolvent. 
The  property  does  not  belong  to  the  creditor,  nor  does  he 
loose  anything  by  its  destruction. 

7.  If  this  were  a  Georgia  charter,  perhaps  the  insnred 
would  be  bound  to  notice  this  clause  of  it,  since  by  our  law 
all  Acts  of  the  Legislature  are  public  laws :  Revised  Code, 
section  3762.  Though  much  might  be  said  in  favor  of  th^ 
idea  that  the  intent  of  this  section  is  only  to  prescribe  that 
the  Courts  will  notice  private  acts  judicially,  without  proof 
of  their  existence,  as  was  required  at  common  law.  But  this 
is  a  charter  of  another  State,  and  is  only  recognized  here  on 
proof  of  its  existence  and  contents.  It  is  true,  as  a  general 
rule,  that  a  corporation  can  only  make  such  contracts  as  its 
charter  authorizes.  But  a  corporation  is  constantly  held 
liable  for  acts  and  contracts  not  permitted  by  its  charter.  Its 
agents  may  commit  torts  and  the  corporation  be  responsible 
for  them.  They  may  do  illegal  acts  and  the  corporation  be 
held  to  account.  The  general  rule  would  seem  to  be  that  if 
a  corporation,  in  the  exercise  of  a  franehise  not  granted  to  it 
by  the  Legislature,  makes  a  contract  or  do^  an  act,  they 
may  plead  their  want  of  authority,  on  the  gronnd  that  the 
Courts  will  not  interfere  to  grant  redress  between  two  per- 
sons engaged  in  an  illegal  enterprise.  But  if  the  oontract 
be  within  the  scope  of  the  franchise,  but  fail  to  conform  to 
the  regulations  prescribed  by  the  charter  for  the  guidance  of 
its  officers  and  the  protection  of  the  rights  of  the  members 
as  to  each  other,  the  corporation  may  be  held  liable,  under 
the  general  rules  of  law  as  to  agents,  estoppel,  waiver,  etc., 
See  the  case  of  HazleKurat  vs.  The  Oriffin  &  North  Ala- 
bama Hailroad,  at  this  term.  This  condition  of  the  charter 
is  different  from  the  ordinary  practice  of  Insurance  Com« 
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IMUiies.  This  reqairement  ib  unusual.  It  is  an  exceptkm 
to  the  ordinary  oomraeroial  usage. 

When  this  oompany  proposed  to  do  business  here,  as  an 
insurance  companyi  it  is  presumed  to  have  known  the  law, 
and  especially  the  ordinary  law  which  regulates  the  duties  of 
the  insured,  according  to  the  4isage  of  the  commercial  WM^d. 
If  they  undertake  to  act  exceptionally!  to  insure  on  some 
unusual  rule,  they  must  make  it  known.  Dealers  with  their 
agents  have  a  right  to  presume  that  they  conform  to  the 
•usual  rules:  Code,  sections  2168,  2173*  There  is  no  pre- 
tence that  the  insured  had  notice  of  this  peculiarity  of  the 
charter.  It  was  not  referred  to,  or  made  one  of  the  condi* 
tions  of  the  policy. 

8.  We  adhere  to  the  rule  we  laid  down  in  the  case  of  Gbr* 

rugi  V8,  Attaniio  Fire  Insurance  Company^  40tii  Oeorgia  Be- 

porta,  185.    If,  in  fact,  this  agent  was  notified,  and  that  was 

a  question  of  fact  for  the  jury,  the  &ilure  to  have  it  endorsed 

on  the  policy  is  not  a  conclusive  bar  to  the  plaintiff's  right. 

It  is  very  well  to  have  these  endorsements  made.     It  is  very 

well  to  have  all  things  to  be  proven  put  in  writing,  and  this 

is  trucias  a  general  rule,  in  all  human  transactions.    Parol 

evidence  is  uooertaio,  but  the  law  does  permit  certain  things 

to  be  proven  by  parol,  and  laws  of  evidence  ave  not  in  the 
eontrol  of  individuals. 

It  would  be  a  fraud  to  take  a  man's  money,  with  a  lull 
knowledge  of  the  facts,  and  then  set  up  that  a  particular 
mode  of  pnming  the  fiiot,  agreed  upon  by  the  parties,  but 
npt  required  by  law,  had  not  been  resorted  to.  The  receipt 
of  the  money  and  the  issuing  of  the  policy,  is  a  waiver  of 
the  endorsement,  even  if  it  be  admitted  that  parties  may,  hj 
their  contract,  agree  as  to  how  any  particular  jEsct  shall  be 
proven. 

Judgment  affirmed. 
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Jamjss  C.  Cutcher,  plaintifT  in  errors  va.  John  Jones,  ad* 

miniBtrator.  defendant  in  error, 

1.  A  cLarge  of  tlie  Court,  though  erroneous,  which  does  not  affect  the 
Yerdict,  is  not  a  good  ground  for  a  new  trial. 

2.  In  an  iama  of  fact,  if  there  be  eYidence  on  both  lidee,  this  Oo«rt  will 
not  disturb  the  Yerdict  unless  it  be  stronglj  and  decidedly  agaiost  tho 
weight  of  testimony. 

8.  In  cases  coming  under  the  Ordinance  of  1865,  in  relation  to  Confeder* 
ate  contracts,  the  jury  have  a  large  discretion  in  the  adjustment  of  the 
equities  between  the  parties  under  the  contract. 

4.  Section  S820  of  the  Bevieed  Oode  prohibiting  the  presence  of  a^  party, 
hie  agent  or  attorney  at  the  execution  of  interrogatories  to  be  used  in 
a  cause  does  not  apply  when  the  witness  examined  is  a  party  to  the 
Bait  himself. 

5.  Parol  eYsdenoe  eoatradicfting  the  terme  ef  a  written  oostract  isnol 
admissible  on  the  ground  that  the  contract  is  incladed  withla  the  Seal* 
ing  Ordinance  of  1865. 

Kew  Trial.  Ordinance  of  1865.  Interrogatories.  Parol 
to  vary  Writing.  Before  Judge  Knight.  Union  Superior 
Court     October  Term,  1869. 

Jones  sued  Cutcher  upon  his  single  bill  for  91,520  28|  pay^ 
able  '*  in  good  paper  money/'  made  tbe  dtb  of  October,  1862, 
due  twelve  months  after  date.  On  it  f  700  00  was  receipted 
for  on  the  30th  of  April,  1863,  and  ^115  00  on  the  30th  of 
May,  1863.  Cutoher  pleaded  the  general  issue,  payment  in 
full,  and  set  off  of  $119  50. 

The  plaintiff  read  as  evidence  the  note,  and  dosed.  De- 
fendant offered  to  prove  that  plaintiff  told  him  'when  he  gave 
the  note,  that  he  would  deduct  one-seventh  of  it  when  it  wae 
to  be  paid,  and  that  but  for  this  promise  he  would  not  have 
given  the  note.  This  evidence  was  rgected.  It  was  riiown 
that  the  note  was  given  for  part  of  the  price  of  certain  land 
bought  by  Cutcher  from  Jones. 

Cutcher  testified,  that  shortly  after  the  last  credit^  Jones 
said  he  Wanted  $600  00,  and  he  paid  him  |600  00  in  Con- 
federate money,  by  paying  it  to  Jones'  son  or  wife  by  Jonea' 
direction,  and  that  Jones  said  he  would  give  up  the  note; 
bat  when  the  note  was  called  for,  it  was  not  given  up  because 
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Jones'  son  had  it  He  said  he  borrowed  this  |600  00  hwL 
one  Higgins.  And  Higgins  testified,  that  Jones  told  him  he 
would  have  to  call  on  Catcher  for  $600  00  for  a  specified 
purpose,  and  afterwards  he,  Higgins,  loaned  Outcher  $600  00 
for  that  purpose,  but,  whether  he  paid  it,  he  did  not  know. 
The  land  is  worth  from  $1,600  00  to  $2,000  00  in  good  money, 
and  he  gave  a  full  description  of  it.  In  1863  Confederate 
money  was  not  good.  At  the  time  of  Uie  trade  he  paid  Jones 
^1,000  00  in  good  notes,  and  gave  this  note  for  the  balance 
of  the  agreed  price. 

'  Another  witness  said  the  land  was  worth  from  $1,500  00 
to  $2,000  00 ;  another  put  it  at  $1,000  00. 

Jones'  daughter,  who  was  Cutcher's  wife,  testified  that  she 
she  paid  said  $600  00  for  Catcher,  and  called  ibr  the  note, 
but  Jones  said  he  wished  Cutcher  and  his  son  to  be  present 
before  giving  up  the  note.  She  said  the  land  was  worth,  at 
the  date  of  the  trade,  $3,000  00,  and  is  now  wortli  $3,500  00. 

In  rebuttal,  a  witness  testified,  that  the  land  was  wocth 
$3,000  00  or  $4,000  00  in  Confederate  currency  in  1S62, 
and  from  $3,500  00  to  $4,000  00,  now,  in  United  States  cur- 
rency; another  said  it  is  now  worth  $2,500  00  to  $3^000  00 
in  United  States  currency.  It  was  shown  that  gold^  as  com- 
pared with  Confederate  money,  was  worth  two  and  a  half  for 
one  at  the  date  of  the  note,  five  for  one  at  the  date  of  the 
first  credit,  and  six  for  one  at  the  date  of  the  second  cradit. 

Jones  testified  that  his  land  was  worth  $2,600  00  ia  spe- 
cie, and  he  would  not  have  sold  it  for  less ;  that  Mjcs*  Catcher 
did  offer  him  $400  00  in  Confedemte  bonds  and  $300  00  in 
Confederate  currency,  but  he  did  not. take  it»  telling  her  he 
most  have  good  paper  money.  He  said  Cuteher  was  gran* 
Uing  afterwards  about  bis  note  bearing  interoBt,  to  which 
Jones  replied,  that  at  his  death  something  would  go  to  Coteber 
which  would  cover  the  interest 

Jones'  testimony  was  by  interrQgatoiies»  and  it  appeared 
that  his  son  and  wife  and  his  son's  wife  weie  present  wbai 
he  answered.  His  anaweis  were  objected  to  becanse  «f  iia 
son's  presenoe,  it  btoing  shown  thait  he  was  wry  aged  and 
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blind  and  that  bis  son  and  wife  attended  to  his  business  for 
him.     The  objection  was  overruled. 

Mrs*  Jones  testified^  that  when  Mrs.  Cutcher  came  with 
said  bonds  and  cnrrenojr  and  Mr.  Jones  refused  to  accept 
them,  Mrs.  Cntcher  left  them  on  the  table  and  went  awaj ; 
a  few  days  afterwards,  Jones  told  her  to  take  them  back, 
which  she  did,  and  finding  Mrs.  Cntoher  at  hcMne,  left  them 
on  her  bureau.  There  was  evidence,  pro  and  con,  as  to  the 
set  off  pleaded.  The  Court  charged  the  jury  as  appears  in 
the  motion  for  a  new  trial.  The  jury  allowed  the  set-off  and 
found  for  plaintiff  for  $706  23  principal,  $199  64  interest, 
and  9 costs  of  suit. 

Cutcher's  counsel  moved  for  a  new  trial  npon  the  follow- 
ing grounds : 

Ist.  Because  the  verdict  is  contrary  to  law  and  the  evi- 
dence. 

'2d.  Becanse  the  verdict  is  contrary  to  the  charge  of  the 
Court  in  this,  to-wit :  The  Court  charged  that  payments  made 
by  defendant  and  received  by  plaintiff  to  be  credited  on  the 
note,  but  which  were  not  so  credited,  although  made  in  Con- 
federate money,  were  a  full  and  absolute  extinguishment  of 
the  note  to  the  amount  paid. 

3d.  Because  the  Court  erred  in  refusing,  upon  the  objec- 
tion of  plaintiff's  counsel,  to  allow  defendant's  counsel  to 
pmve  by  James  C.  Cutcher  that,  at  the  time  of  the  trade, 
Jones  agreed  that  one-seventh  part  of  the  note  given,  for  the 
same  should  be  deducted  therefrom  upon  the  settlement  and 
payment  of  said  note,  and  that  this  agreement  induced  de- 
fendant to  give  the  note,  and  that  but  for  this  agreement,  he 
would  not  have  given  the  note. 

4th.  The  Court  erred  in  charging  the  jury  that  they  had 
the  right  to  rescind  the  contract  in  this  case,  the  pleas  in  this 
case  being  the  general  issue,  payment  and  set-off,  and  no  re- 
lief being  pleaded  or  insisted  on. 

5th.  The  Court  erred  in  charging  the  jury  as  follows,  to- 
wit  :  ''Under  the  law,  the  neoessity  brought  about  by  the 
effects  of  the  war  on  the  business  of  the  country,  the  influence 
which  it  had  on  the  money  of  the  country,  the  depreciation 
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whi6h  the  currenqr  Buffered,  and  the  &ct  that  oontneta  irere 
made  during  the  time  that  the  earrencj  waa  at  a  diacoont^ 
at  a  depreciated  yahie — I  say,  that,  nnder  the  law,  a  neoo- 
fiity  arose  of  permittkig  thoee  Confederate  contraots  to  be  re- 
viewed, to  be  reapmedj  and  to  permit  the  juries  to  hear  evi* 
denoe  as  to  the  subject-matter  of  the  contract,  in  order  to  let 
them  see  its  whole  oharacter,  and  then,  after  they  have  h^ard 
evideuee  about  it,  as  to  the  value  of  property  about  which 
the  contract  was  made,  die  value  of  the  currency,  the  value 
of  the  Confederate  money  at  the  time  the  contract  was  made^ 
and  at  the  time  the  note  became  due,  in  order  to  enable  you  to 
do  justice  between  the  parties.  Then  yon  may  consider  this 
oontract  betwera  Jones  and  Cutdier  as  open  to  your  exam* 
ination.  You  are  considered  in  law  as  now  standing  per- 
sonally present  when  this  note  was  made,  and  present  when 
each  of  the  credits  was  made;  and  if  there  were  any  other 
payments  made,  the  law  allows  yoo  to  consider  yoorselvee 
present  at  that  time  also,  standing  there  as  the  agents  of  the 
law,  as  the  agents  of  equity  to  do  complete  justice  between 
the  parties/' 

6Ui.  The  Court  erred  in  charging  thus ;  ^^  Then,  in  set- 
tling the  equities  between  the  parties,  yon  will  first  set^ovm 
the  value  of  the  land ;  then,  if  you  are  satiafled  from  the 
evidence  that  there  were  payments  made  om  the  note,  exam- 
ine the  dates  of  the  credits,  one  by  one,  and  ascertain  the 
amount  of  the  credits  in  good  money  at  the  time ;  then  de» 
duct  the  amount  from  the  value  of  the  land,  and  the  balanee 
with  interest  would  be  the  amount  due.''  '^  I  give  you  tUs 
rule  by  way  of  suggestion,  not  direction.  Yon  may  adopt 
any  other  other  proper  mode  of  calculation  to  arrive  at  a 
proper  conclusion.'^ 

7th.  The  Court  erred  in  charging  the  jury  as  follows,  to- 
wit:  **  Your  powers  as  a  jury  sitting  on  the  trial  <yf  this 
case,  you  being  invested  by  the  law  with  a  power  to  saltk 
the  equities  between  the  parties,  your  powers,  I  say,  diffbae 
themselves  through  the  whole  case,  from  beginning  to  end« 
Your  powers  p^meate  the  whole  transacticm,  and  may  dis- 
solve it  as  fire  dissolves  metal.  You  have  the  power  to  mould 
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a  verdict  so  ae  to  do  complete  equity  between  these  parties; 
and  equity  is  what  is  right  between  man  and  man ;  and  in 
estimating  the  equities  between  these  parties  you  may  con* 
sider,  again^  the  pressure  of  the  times  at  which  the  trade 
was  made,  you  may  take  into  consideration  the  value  of  the 
property^  and^  still  keeping  in  view  the  equities  of  the  oase 
as  bearing  upon  the  question  of  setting  aside  the  contract 
and  moulding  a  verdiet  to  do  equity  between  the  parties, 
you  may  take  into  oonsideration  the  actual  value  of  monegr 
credits  which  were  made  on  the  debts.'' 

8th.  The  Court  erred  in  adraittiog  the  answers  to  inter- 
rectories  of  Jones,  the  plaintiff,  they  being  objected  to  on 
the  ground  that  his  wife  and  Kussell  Jones,  his  son,  and  agent 
for  the  maoi^en^nt  of  this  case,  were  present  at  the  taking 
of  said  answers. 

9th.  The  Court  erred  in  adding  to  the  charge  'Hhat  a 
credit  in  Confederate  money  entered  upon  the  note  is  a  full 
and  absolute  extinguishment  of  the  note  to  the  amount  of 
the  credit,"  the  following  proviso,  to-wit : 

<<  Provided  you  are  satisfied  from-  the  evidence  that  the 
plaintiff  was  aware  of  his  rights  at  the  time  he  ^received  the 
money,  or  the  ccedits  were  entered,''  there  being  no  evidence 
upon  the  subject  of  his  want  of  knowledge  and  of  his  rights* 

The  followii^  charges  wore  given  at  defendant's  request^ 
and  inserted  in  this  rule  at  tlie  request  of  plaintiff's  counsel, 
to-wit: 

''  That  credits  upon  the  note  are  an  absolute  and  full  ex- 
tin^aishment  of  the  debt  to  the  extent  of  the  credits. 

"  That  a  payment  made  by  the  defendant  and  recdved  by 
the  plaintiff  on  the  note^.  but  not  credited  thereon,  although 
made  in  Confederate  money,  is  an  absolute  and  full  extio- 
gnishment  of  the  note  to;  the  amount  of  such  payment." 

The  Q^urt  refused  a  new  trial,  and  error  is  assigned  on 
each  ot  said  grounds. 

(The  cause  was  continued  her^for  provjldential  cause.  M 
this  term,  Jones'  administrator,  was  made  a  party.) 


Vol.  zu-  4i. 
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_  _       - -  _  • 

WsLBORN  &  Fair  ;  John  A.  Jebvis  ;  H,  P.  Beli^  for 
plaintiff  in  error. 

Wkir  Boyd  ;  George  D.  Rick,  for  defendant. 

Mc€ay,  J. 

Taking  all  the  evidence  in  this  case,  we  eanDot  but  toA 
that  tlie  verdict  of  the  jurj  is  about  right|  that  Bubetantial 
justice  haa  been  done.  We  cannot  give  our  aaaent  to  aome  of 
the  charges  of  the  Court,  as,  for  instance,  that  the  jiixy 
might  rgect  tlie  contract  altogether,  and  go  upon  theabstnet 
equity  of  the  transaction ;  or,  that  the  jury  might  eonsidar 
the  value  of  the  payment  in  specie,  and  only  credit  the  note 
with  that  value.  Both  these  propositions  have  been  dented 
by  this  Court. 

1.  But  we  do  not  see  that  the  verdict  of  the  jaiy  has  been 
influenced  by  these  illegal  charges.  They  have  evidently 
not  set  aside  the  contract,  but  making  it  one  of  the  elements 
in  their  conclusion,  they  have  recogniased  the  payment,  and, 
in  the  maiui  done  equity  between  the  parties. 

2.  The  main  question  in  the  case  evidently  was  whether 
or  not  the  whole  debt  had  not  been  paid.  There  was  evi- 
dence on  both  sides  upon  this,  and  we  think  the  weight  of 
the  evidence  was  with  the  plaintiff.  Clearly,  therefore^  this  is 
not  such  a  case  as  will  authorise  a  new  trial  on  the  grcxind 
that  the  verdict  is  shockingly  against  the  testimony. 

3.  As  to  the  amount  of  the  verdict,  as  we  have  ami  in 
several  cases,  this  Court  recognises  a  more  than  ordimvy 
latitude  in  Confederate  contracts,  coming  under  the  Ordi- 
nance of  1865w  These  eases  stand  so  much  upon  their  own 
circumstances,  the  relation  of  said  money  to  the^  pgofeitj 
of  the  country  was  so  different  in  diflerent  looaKties^  thttt 
something  more  than  ordinary  latitude,  in  fixing  ils 
value  at  the  time,  is  of  importance  in  getting  at  the 
truth. 

4.  It  would  seem  like  sticking  very  closely  in  the  bark  to 
apply  section  3820  of  the  Bevised  Code^  to  a  case  where  the 
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witoesB  18,  himselfi  a  party  at  intarest  in  the  suit  That  the 
presence  of  his  agent,  or  kinsman,  or  attorney,  should  be 
held  prima  facie  to  vitiate  the  interrogatories,  seems  absurd. 
It  is  proper  enough  that  this  rule  should  be  rigidly  adhered 
to  when  the  witness  is  supposed  to  be  free  from  bias.  But  the 
presence  of  the  party  himself,  which  is  a  necessity  where  he 
is  the  witness,  makes  the  presence  of  the  others  immateriaL 
This  witness  oomes  before  the  Court  known  to  be  biased ;  the 
case  is  his  own,  and  the  presence  of  his  agent  cannot  add 
anything  to  the  presumption  which  arises  firom  the  conneo« 
lion  of  the  witness  with  the  case. 

6.  We  see  nothing  in  the  Ordinance  of  1865  to  change  the 
well-settled  rule  that  the  terms  of  a  written  contract  cannot 
be  altered  by  parol.  So  far  as  the  word  dollars  is  concerned, 
it  may  be  explained,  and  certain  other  proof  may  be  had 
going  to  settle  the  rights  of  the  parties,  growing  out  of  the 
uncertainty  of  this  word.  But  the  contract,  the  agreement  of 
the  parties,  speaks  for  itself,  as  in  other  cases. 

Judgment  affirmed. 


Samtjel  O.  Montqomeby,  administrator,  plaintiff  in  error, 
V8,  Sabah  Walkeb,  defendant  in  error. 

Where  a  pKtiy  makes  an  affidavit  under  the  4000th  section  of  the  Code 
against  intniders,  and  the  warrant  is  issued  and  executed  by  the 
sheriff,  and  a  connter  affidavit  is  not  tendered  until  twenty  days  after- 
wards: 

1.  Held,  That  such  counter  affidavit  does  not  give  jurisdiction  of  the 
case  to  the  Superior  Court,  so  as  to  authorize  the  Judge  to  hear  the 
ease  upon  motion  to  dismiss  the  warrant,  and  restore  the  party  ousted 
to  possession. 

2.  The  statute  against  intruders  ought  to  be  strictly  construed,  and  an 
attorney  at  law  is  not  such  an  agent,  without  special  appointment,  as 
would  authorize  him  to  make  the  affidavit  under  the  provisions  of  the 
law. 

8.  The  party  put  into  possession  under  a  warrant  improperly  issued  on 
the  affidavit  of  an  attorney  at  law,  takes  no  benefit  from  such  void 
warrant  and  process,  and  stands  in  the  light  of  the  law  as  a  trespasser. 
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4.  Service  of  a  bill  of  exceptions  by  leaving  a  copy  al  the  midenee  of 
the  defendant  in  error  is  good ;  and  it  need  not  be  served  by  tbe  sbttiff. 
Wakvbb,  J.,  dissenting.    (R.    See  end  of  Report.) 

Intruders.  Agency.  Trespass.  Before  Judge  Knight. 
Gilmer  Superior  Court.    May  Term,  1870. 

The  attorney  of  Montgomery,  as  administrator  of  William 
B.  King,  made  an  affidavit  against  Sarah  Walker  to  geci 
her,  as  an  intruder,  from  certain  land  which  belonged  (o 
King.  Upon  that  a  warrant  was  issued,  on  the  23d  of  Jan- 
uary, 1868,  and,  under  it,  on  the  same  day,  the  sheriff  ejected 
Sarah  Walker  from  the  premises  and  put  said  attorney  in 
possession,  to  hold  for  his  said  client. 

On  the  20th  of  February  following,  Sarah  Walker  made  a 
counter-affidavit  as  required  by  the  statute.  When  the 
Court  sat,  her  counsel  moved  to  dismiss  said  warrant  because 
it  was  sworn  to  only  by  the  attorney  at  law  of  said  Mont- 
gomery, and  to  restore  her  to  possession,  upon  the  ground 
that  the  process  under  which  she  was  ejected  was  void  for 
the  said  reason.  Counsel  contended  that  as  no  counter-affi- 
davit was  filed  at  the  time  the  sheriff  executed  said  warrant, 
the  papers  were  not  properly  before  the  Court,  and  therefore 
the  Court  had  no  jurisdiction  over  the  cause  and  that  the 
counter  affidavit  was  void  because  not  tendered  in  time. 

The  Court  ruled  that  the  attorney  at  law  was  not,  as  sndi, 
authorized  to  make  said  affidavit,  that  the  warrant  was  there- 
fore void,  and  ordered  Sarah  Walker  to  be  restored  to  pos- 
session of  said  premises.  This  action  of  the  Court  is  assigned 
as  error. 

When  the  cause  was  called  here  Walker's  counsel  moved 
to  dismiss  the  writ  of  error  because  the  same  was  served  hj 
leaving  a  copy  at  the  party's  residence  and  that  not  by  ibe 
sheriff.  The  motion  was  overruled.     Warner,  J.ydisseniiDg. 

Weir  Boyd.  Thomas  F.  Geker,  M.  L.  Smith  and 
George  D.  Rice,  for  plaintiff  in  error. 

■ 

H.  P.  Bell,  for  defendant. 
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LOCHRAKE,  C.  J. 

1.  The  order  of  the  Court|  dismiseing  the  warrant  and 
restoring  the  party  to  posBeasion,  under  the  facte  in  this  casei 
constitutes  the  ground  of  error  presented  by  the  record* 

Where  proceedings  were  institated  under  the  4000th  section 
of  the  Code,  aod  no  counter  affidavit  was  tendered,  in  terms 
of  law,  to  arrest  the  execution  of  the  warrant  at  the  time,  the 
tender  of  such  affidavit  twenty  days  subsequently  thereto 
was  not  such  a  proceeding  as  could  be  returned  by  the  sheriff 
or  filed  in  Court.  Tlie  warrant  had  accomplished  its  office 
when  the  party  was  turned  out  of  possession,  and  the  fiiilure 
to  file  the  proper  affidavit  so  as  to  retain  the  possession  under 
the  statute,  ended  the  case ;  there  was  nothing  to  return  to 
the  Superior  Court,  nothing  to  traverse  before  the  Court  If 
the  defendant  had  made  the  counter  affidavit,  and  remained 
in  possession,  then  the  proceedings  were,  by  operation  of  law, 
transferred  to  the  jurisdiction  of  the  Superior  Court,  and  the 
motion  to  dismiss  the  warrant  for  any  defect,  properly  cog- 
nizable by  the  Court,  or  on  an  issue  formed  to  have  been 
submitted  to  the  jurj,  would  be  in  order.  But  the  filing  of 
such  counter  affidavit  under  the  Code,  twenty  days  after  the 
warrant  had  been  executed  .by  the  sheriff,  was  not  sufficient 
in  law  to  have  invoked  the  jurisdiction  of  the  Court,  and 
there  was  nothing  before  the  Court,  based  on  such  proceed- 
ing, that  authorized  the  order  of  restitution  of  possession. 

Where  by  fraud,  imposition  or  illegal  means,  the  party 
may  have  obtained  an  inequitable  advantage,  in  obtaining 
possession  of  lands  under  the  4000th  section  of  the  Code,  and 
such  fact  appears  by  proper  proceedings  before  the  Court,  we 
are  of  opinion,  that  the  failure  to  file  the  counter  affidavit  at 
the  time,  may  still  be  within  the  remedial  processes  of  the 
Court,  as  where  the  absence  of  the  party  is  shown,  or  the 
warrant  is  executed  by  the  removal  of  an  agent  or  tenant,  or 
where  deeeitful  and  fraudulent  practices  are  used. 

But  under  the  facts  in  this  case,  where  a  counter  affidayit| 
in  terms  of  the  Code,  was  filed  twenty  days  after  the  war- 
rant had  been  fitirly  executed  by  the  sheriff,  we  are  of  opin* 
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ion  that  the  Judge  had  nothing  before  him  apon  which  to 
predicate  his  order  in  the  premises. 

2.  We  deem  it  proper  to  state,  in  this  connection,  that  we 
are  satisfied  the  a£Bdavit  in  this  case  was  insuffioienty  for  an 
Attorney  at  law,  withoat  special  ap])ointment,  ia  not  suck  an 
agent  as  would  authorize  him  to  make  the  affidavit  leqnired 
for  the  issuance  of  the  writ. 

3.  The  (Mriginal  process  in  this  case  was  Toid,  and  the  ao> 
tion  of  the  sheriff  gives  no  legal  protection  to  the  party  b 
poBseseioo  under  it.  But  the  remedy,  under  the  lacts,  did 
not  lie  in  the  summary  order  of  restitution  granted  hy  the 
Judge  below,  and  we,  therefore,  reverse  the  judgmeoL 


Eli  B.  Sandebs,  plaintiff  in  error,  oa.  A.  R  McAffee  d 

al.f  defendants  in  error. 

The  lien  of  the  vendor  of  real  estate  for  the  nnpaid  parchase-moDey,  k 
not  absolotely  waived  bj  taking  the  nolea  of  the  vendee,  with  a  tUiii 
penoa  as  security  thereto.  Snch  an  act  is  prima  facie  a  waiver^  hat 
the  effect  of  the  same  may  be  rebutted  by  proof  that  it  was  not  the  la- 
tent of  the  parties  to  waive  the  lien.    See  Warnbb,  J.,  concaning. 

Vendor's  Lien.     Bona  fide  purchasers.     Before  Judge 

Habrell.    Randolph  Superior  Court    May  Term,  I87(k 

« 

The  bill  of  Sanders  made  the  following  case  against  Mo- 
Affee  and  Owens :  On  the  9th  of  October,  1861,  Sanden  sold 
to  Samuel  W.  Anthony,  now  residing  out  of  thb  State,  the 
north  half  of  land,  lot  number  eightj-seven,  in  the  ninth 
district  of  said  county,  made  him  a  fee-simple  title  thoreto^ 
and  Anthony  went  into  possession  thereof  under  bts  deed. 
The  sole  consideration  was  $1,300  00,  to  be  paid  by  the  lat 
of  January,  1863,  for  securing  whidi  payment  said  Antheiiy 
and  his  brother  Oliver,  also  now  residing  out  of  tbia  8lat% 
gave  Sanders  their  joint  and  several  promissoTy  note*  Thof 
were  sued  npon  this  note  and  jadgpnentwas  entered  againal 
them  in  November,  1863,  and  it  is  yet  twpaidy  tKcepI 
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$166  00,  paid  on  tlie  9th  of  Maf,  1869.  Oo  the  8th  of  Jiaa- 
uary,  1864,  S.  W.  AnthoDy  conveyed  said  land  to  MoAffee 
and  Ow€tifl,  of  eaid  oounty,  who  had  aotaal  notice  that  said 
pafcbase-money  was  unpaid.  The  Anthonys  are  in3olvent) 
and  Sajiden  wibhtt  to  enforce  his  vendor's  lien  against  said 
land. 

A  demurrer  to  this  bill  was  overruled.  By  amendmfot^ 
Sandlftrs  averred  that  he  traded  with  S.  W.  Anthony  alone; 
at  the  time  refused  to  put  into  said  note  other  indebtddaess 
of  his  to  Sanders,  telling  him  that  he  wished  a  separate  note 
for  the  land,  that  he  might  retain  his  lioi  on  the  land,  and 
that  S.  W.  assented  to  this.  Oliver  was  present,  but  Sanders 
was  then  firist  advised  that  he  wonld  sign  the  note.  Sanders 
knew  they  were  fiirming  together,  and  supposed  this  matter 
waa  privately  arranged  between  them  and  took  the  joint  note, 
not  supposing  Oliver  was  a  security  for  S.  W.,  but  that  S. 
W.  was  buying  for  b6th,  and  that  the  note  bound  both  as 
principala  As  the  answers  of  defendants  were  waived,  and 
therefore  are  not  evidence,  they  are  not  material.  The  de^ 
fense  was  that  they  had  bought  bona  fida,  for  value,  and  hel4 
poBBession  for  four  years,  without  notice  of  Sanders'  lien,  and 
that  he  had  no  lien,  because  he  waived  the  vendor's  lien  by 
taking  security  for  the  price  of  the  land.  The  cause  waa 
submitted  to  the  jury  on  the  following  evidence  and  admis- 
aionn  made  for  the  purpoees  of  the  trial : 

It  was  mutually  admitted  that  the  land  in  dispute  was 
conveyed,  by  deed,  by  complainant  to  Samuel  W;  Anthony, 
at  the  time  and  for  the  consideration  specified  in  the  bill,  and 
that  the  promissory  note  thei^in  described:  waa  given  for  said 
land,  and  sued  into  judgment,  as  alleged,  and  now  remains 
unpaid,  except  as  to  the  credit  stated;  tliat  O.  P.  Anthony 
waa  not.  In  &ot,  interested  in  said  purohase,  but  was  only  a 
security  to  said  note,  though  his  name  wini  not  signed  as  se* 
ourity ;  that  defekidants  bought  said  land  from  S.  W*  Antho* 
ny,  took  kin  deed,  paid  the  pufohaae-money,  and  Went  into 
possession  at  the  tima  alleged,  md  still  hoMs  the  same;  that 
the  fi,  fa*  from  said  judgment  was  not  levied  on  said  kuid 
until  defeiidanta  had  had  over  four  years'  possession  thereof, 


686         dUPREME  €X>UBT  OF  G£X>ItOIA. 

^Andera  m.  If cAfFee  «i  «l. 

tmder  said  purchase;  and  that  the  makers  of  said  note  are 
iDsoIvent. 

ComplainaDt  then  read  the  ioterrogatories  of  Lewia  A. 
Goneke,  who  testified  as  follows :  **  Some  time  in  the  Fall  of 
^  1863,  Ooioael  Anthony  iatrodnoed  me  to  MoAflee  and  Owas 
and  informed  them  that  I  was  living  near  his  plantatioii 
and  oottld  give  them  fall  information  in  relation  to  the  plaoe. 
MoAffee,  Owens  and  myself  withdrew  apart  from  the  d^wd, 
and  they  made  several  inquiries  in  relation  to  the  plaoe,  the 
neighborhood  and  the  cireiimiitanoes  and  oondition  of  the 
Anthonys;  and  among  other  fkots  oommonioated  to  tbem  hy 
mei  at  that  time,  I  mentioned  that  Sandera  had  sold  to  Dr. 
Anthony  the  north  half  of  lot  nnmber  eighty-eeven ;  that 
the  d^  or  a  large  portion  of  it,  was  thra  stand  ing  ope&f 
and  in  suit  or  judgment ;  I  cannot  now  say  that  I  knew  of 
the  existenc&of  Sanders'  judgment ;  I  knew  cf  the  debt ;  I 
knew  for  what  it  was  contracted ;  I  knew  it  was  sued,  and 
may  have  known  that  it  was  in  judgment.  They  sought  in- 
formation from  me,  and  I  desired  to  communicate  to  tiwn 
all  that  I  knew,  so  that  they  might  not  be  damaged/' 

Complainant  read  also,  from  the  d^Kwitions  of  the  Bev» 
Samuri  Anthony,  the  father  of  S.  W.  and  Oliver  Andiony, 
as  follows : 

'*  I  was  present  in  the  office  of  T.  B.  Stewart  when  J«  B. 
Owens  and  Dr.  S.  W.  Anthony  met  there  to  oloee  th«  trade 
of  land  from  Anthony  to  MoAffee  and  Owens.  Mr.  Owens 
inquired  if  there  were  any  incumbrances  on  the  property. 
Dr.  Anthony  replied:  ''None,  except  the  olaim  of  SaadM^ 
of  which  I  told  you,  and  whioh  Mr.  Stewart  knows  all  aboai*' 
Mr.  T.  B.  Stewart  remarked,  that  be  knew  all  about  the  aA 
fkirs  of  the  two  Anthonys  (O.  P.  and  S.  W.),  and  thai  thoe 
was  nothing  against  the  land  except  the  claim  of  8andtt% 
whioh  was  in  his  hands  for  collection  or  settleaient,  and  tial 
there  was  a  plenty  of  assets  ootside  of  tboJand  to  porf  that 
I  think  be  said  assets  enough  in  his  hands  to  settle  titeSan-^ 
ders  claim.  He,  Stewart,  fbrlh^  remarked ^  that  lie  beKevwi^ 
that  when  Sanders  knew  that'  the  land  was  aold,  betbHi 
wonld  be  willing  to  settle  the  claim  with  him^  •  Mr  JJHeniil 
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farther  Baid,  that  if  the  Sanders  claim  should  ever  come 
against  the  land,  he,  Stewart,  would  be  responsible  for  it. 
I  think  Mr.  Owens  apprehended  no  difficulty  abont  thetitle, 
as  I,  myself'i  certainly  apprehended  none.  McAfifee  and 
Owens  acted  in  good  faith,  as  far  as  I  know  and  believe ; 
they  payed  the  money  promptly,  part  cash  and  the  balance 
soon ;  and  I  don't  think  any  one  connected  with  the  affair 
apprehended  difficulty  with  the  Sanders  claim.  Stewart  said, 
he  believed  he  could  settle  the  claim  with  Sanders,  when  he 
knew  the  land  was  sold.  I  understood  Stewart  to  give  it  as 
his  opinion,  that  he  could  make  the  settlement,  and  not  that 
he  had  authority  to  say  so  from  Sanders.  Sanders  was  not 
present.^' 

Complainant  next  proposed  to  testify  himself, as  follows: 

^'S.  W.  Anthony  came  to  me  to  buy  the  land,  and,  of  his 
own  accord,  stated  that  O.  P.  Anthony  was  to  sign  the  note 
with  him.  I  did  not  require  security  of  said  S.  W.  I  knew 
that  he  and  O.  P.  were  largely  interested  together  in  the 
planting  business,  and  from  that  fSeust  and  the  statement  above 
of  S.  W.,  I  inferred  that  they  were  to  be  jointly  interested  ia 
the  purchase.  Afterwards,  when  we  went  to  execute  the  pa« 
pars,  Sw  W.  drew  the  deed  conveying  to  himself  alone,  which 
I  supposed  to  be  according  to  some  arrangement  between 
themselves  consistent  with  their  partnership  plans,  and  there- 
fore did  not  objeet.  S.  W.  Anthony  started,  then,  to  make 
the  note  to  include,  with  the  prioe  of  the  land,  that  of  some 
mulfs,  which  I  had  sold  to  them.  To  this  I  objected,  on  the 
ezpiBSB  ground,  that  the  note  was  intended  to  have  a  lien  on 
the  land,  and  ought,  therefore,  to.be  kept  separate.  To  this 
they  assented,  and  therefore  gave,  the  note  described  in  the 
bill,  for  the  land,  and  a  separate  note  for  the  mules.  Though 
admitting  now,  for  the  purposes  of  this  trial,  as  a  fact  estab-' 
lished  by  after  proof,  that  O.  P.  Anthony  was  only  a  seouri-» 
ty^  I  did  not  so  understand  or  intend  wlien  the  trade  and 
note  were  mode.  I  never  intended  to  take  security,  nor  to 
waive  the  vendor's  lien  on  the  lood.'^ 

This  evidence  was,  on  objection,  rejected  as  irrelevant. 

For  the  defense,  J.  B.  Owen^  one  of  the  defendants,  tee« 
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tifiedy  that,  to  the  best  of  hie  reooUectioii«  he  bad  not,  at  Ihe 
time  of  aaid  porohaeei  nor  before,  any  notiee.  tliat  the  pur* 
chase-moQej  due  to  complainant  was  unpaid;  that  if  L.  A. 
GonekQ  80  informed  him^  he  has  forgotten  it;  that^  in  replj 
to  his  (witness')  question,  whether  there  were  any  incnm* 
branoes  on  the  land,  T.  B.  Stewart  (when  the  deed  was  about 
being  executed)  informed  him  that  tliere  was  none,  except  a 
daim  in  Randolph  Court  and  one  in  Clay  Court,  but  did  aet 
inform  him  that  they  were  for  the  purchase-money.  He  docs 
not  remember  hearing  Sanders'  name  mentioned,  at  tbattiiae; 
Stewart  represented  himself  as  the  attorney^  wlio  had  the 
claims  for  collection.  At  the  time  of  this  oonvecsationi 
Stewart  was  acting  as  counsel  and  conveyancer  for  both  the 
vendor  and  vendees,  in  this  trade,  and  each  party  paid  him 
ten  dollars  for  his  sevioes. 

Defendant  McAffiee,  testified  for  the  defense^  thai  to  the 
beat  of  his  recoUection  and  belief,  he  never  was  informed  by 
any  one  before  the  purchase,  that  the  purchaae^money  wss 
still  due  to  oomplainant,  that  he  was  not  present  when  the 
deed  was  executed,  and  did  not  hear  the  abov«  oonversation 
b^iween  Stewart  and  Owena. 

The  evidence  and  argument  olosed,  complainant's  eouosel 
asked  the  Court,  in  writing,  to  charge  the  jury  thua: 

'^  If  the  jury  believes  from  tiie  evidence,  that  defondsnti 
bought  the  land  wilb  notiee  that  the  purekaaer-money  4ne 
complainant  was  unpaid,  the  fiiotthat  O.  P.  Anthony  (being 
only  a  security)  signed  the  note  with  S.  W;  Anthony  to 
complainant  for  the  purohase»*mmiey,  did  tiot  prevent  earn* 
plainant  from  having  a  vebdor'slien  on  the  lanA/' 

The  Court  refused  to  give  said  ehai^,  but  instraoted  ■  the 
jury,  that  if,  in  fact,  oompiainaBt  made  a  deed  to  Sw  W.  An* 
tbony,  and  took  his  note  for  the  purohaafr»>monefy,  with*  Q. 
P.  Anthony's  name  also  thereto,  and  if  tke  Imttar  was  net 
interested,  hnt  a  seourity,  oomplainant  has  no  lien  on  the 
land. 

The  jury  found  for  defendant.  . 

It  is  claimed  that  tike  Court  erred,  foat^  in  fe^eotii^  the 
aforesaid  testimony  of  oamphinant;  second,  in  reAnia^.  la 


ATLANTA,  JANUARY  TERM,  1871.         689 

SuideM  M.  McAffiM  tt  oi. 

chai^  the  aforaaaid  propoflilion  raqaested  hy  the  oomplain- 
anty  in  writing;  and,  third,  in  charging  the  reverse  as  afore* 
said. 

John  T.  Clark,  for  plaiotifT  in  error,  said  taking  security 
is  but  presumptive  evidence  of  waiver  of  vendor's  lien :  2 
Story's  Eq.,  sec.  1226  and  Note ;  3d  Kelly,  342 ;  Adams'  Eq,, 
top  p.,  204;  Note  1, 285.  Notice  of  unpaid  purchase-money 
is  sujfficient  notice :  2  Story's  Eq.,  sees.  1217, 1219,  and  Note 
to  1226. 

H.  Fielder,  for  defendant. 

McCay,  J. 

We  think  it  is  well  settled  that  the  taking  of  the  notes  of 
the  purchaser,  with  a  third  person  as  security  thereto,  is  not 
a  conclnaive  waiver  of  the  vendor's  lien.  The  true  basis  of 
such  a  lien  arises  out  of  the  nature  of  the  transaction.  If 
other  security  be  taken,  prima  faeie,  the  lien  is  waived,  since 
it  is  a  &ir  presumption,  from  this  fact,  that  the  land  was  not 
looked  to  as  the  security :  1  White  &  Tudor,  Equity  Casfss, 
242-247.  But  this  presumption  may  be  rebutted.  The 
vendor  may  show  that,  notwithstanding  the  other  security 
was  taken,  the  lien  on  the  land  was  not  intended,  between 
the  parties,  to  be  waived.  The  burden  of  proof  is  upon  the 
vendor :  White  &  Tudor,  Equity  Cases,  242-247. 

It  was  error  in  the  Court  to  reject  the  evidenoe  offered  by 
Sandefs,  since  it  went  to  rebut  tlie  presumption  arising  from 
the  fact  that  O.  P.  Anthony,  the  security,  signed  the  note. 
It  is  said  that  there  was  no  evidence  tiiat  McAffi^e  and  Ow- 
ens knew  anything  of  the  £sicts  proposed  to  be  proven  by 
SandeiB,  and  that  the  error  of  the  Court  was  therefore  harm* 
less.  We  are  not  sure  that,  under  the  facts  as  they  were 
proven  before  the  jury,  they  might  not  have  some  right  to 
infer  that  Anthony  had  told  them  o(  all  the  fadUs^  as  they 
actually  existed*  At  any  rate,  as  the  evidence  of  BaaderM 
was  excluded,  he  was  not  called  upon  to  prove  that  Owens 
and  McAfiee  knew  what  the  Coort  held  to  be  immaterial. 
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We  express  no  opiaion  as  to  the  weight  of  the  endeoa^ 
ekfaer  of  notioe  or  the  neeeuary  ethct  of  the  evidenoe  mkd 
oat  by  the  Court.  All  we  decide  isi  that  the  evidenoe  oi^t 
to  have  gone  to  the  jury.  Its  weight  was  for  them  to  oon- 
sider,  whether  there  was  a  Mraiver  or  not  of  the  lioo, 
whether  there  was  a  rebuttal  of  the  prima  facU  eflfect  of  the 
act  of  taking  security^  and  whether  McAffee  and  Owens  had 
notice,  were  all  questions  of  fact  for  the  determination  of  the 
jury  under  the  charge  of  the  Court  as  to  the  law. 

As  the  evidenoe  of  Sanders  was  rgected,  and  was  not  be- 
fore the  jury,  we  see  no  error  in  the  charge  of  the  Coart,  as 
the  case  then  stoody  since  there  was  nothing  to  rebut  the  pre- 
sumption of  waiver  arising  from  the  admitted  fiust  that  O. 
P.  Anthony  was  only  security  to  the  note.  The  error  was  in 
rejecting  the  testimony. 

Judgment  reversed . 

Warner,  J.,  concurring. 

Wheui  on  the  trial  of  a  bill  filed  to  assert  and  enforce  ven- 
dor's lein  for  the  unpaid  purehase^money  due  for  the  land 
sold,  the  Court  was  requested  in  writing  to  chai^  the  jarfi 
''If  they  should  believe^  from  the  evidence,  that  defendants 
bought  the  land  with  notice  that  the  purchase  moncj  due 
complainant  was  unpaid,  the  fiict  that  O.  &  Anthony  (heii^ 
only  a  security)  signed  the  note  with  8.  W.  Anthosy  to 
oomplainaut  for  the  purchase-money,  did  not  prevent  eoon- 
plainant  from  having  a  vendor's  lien  on  the  land,"  vfaid 
charge  the  Court  declined  to  give,  but  on  the  contmj, 
cfaarge«1  the  jury,  ''That  if  in  fact,  complainant  made  n  deed 
to  8.  W.  Anthony,  and  took  his  note  for  the  porchasfr-noney, 
with  O.  8.  Antliony's  name  also  thereto,  and  if  the  latter 
was  not  interested,  hot  a  security,  complainant  has  an  ku 
on  the  land :" 

Hdd^  That  the  mere  &ct  of  taking  security  on  tbe  «ate 
given  for  the  purchase-money  of  the  latid,  does  not  of  telf 
necessarily  defeat  the  vendor's  lien,  and  that  the  Oontt'Mow 
erred  in  not  charging  the  juxy  as  reqaested,  and  m 
the  jury  as  stated  in  the  record;  as  the  cfaaige  as, 
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drew  from  the  oonstdention  of  the  jaiy  that  part  of  the  evi* 
deoce^  which  went  to  ehow  that  the  defendants  purchased  the 
land  with  notice  that  the  purchase-money  for  tlie  land  had 
uot  been  paid  at  the  time  of  the  purchase.  The  jury  should 
have  been  allowed  to  consider  and  pass  upon  that  evidence) 
and  to  have  given  to  it  such  credit  and  weight  as  in  theit 
judgment  it  was  entitled  to,  under  the  circumstances  which 
attended  the  transaction  between  the  parties.  I  also  concur 
in  the  judgment  of  reversal,  on  the  ground  that  the  Court 
below  erred  in  rejecting  the  evidence  of  Sanders,  as  stated  in 
the  record. 


Mary  E.  Shorter,  plaintiff  in  error,  rs.  Moore,  Trimble 

&  Company,  defendants  in  error. 

1.  Where  there  was  a  judgment  against  S.,  a  garnishee,  in  a  suit  in  favor 
of  T.  &  Co.  against  H.,  and  S.  after  the  judgment,  pajs  the  money  to 
a  jadgment  in  faror  of  B.  against  H.,  of  older  date  than  the  judgment 
of  T.  &  Co.  Ts.  H.|  S.  having  also  been  served  with  summons  of  gar- 
nishment  in  B.'s  suit  vs.  H. 

Held,  That  this  was  a  satisfaction  of  the  judgment  of  T.  k  Co.  vs.  S., 
unless  it  be  shown  that  B.'s  judgment  was  not,  in  fket,  the  oldest  lien, 
and  the  whole  question  of  the  payment,  and  which  of  the  judgments 
was,  in  fact,  the  oldest,  may  be  inquired  into  on  an  affidavit  of  illeigaliiy 
by  Sm  setting  up  the  payment  to  the  oldest  judgment. 

2.  Where  the  Judge  of  the  Superior  Court  required  the  affiant  in  an  affi- 
daTit  of  illegality  to  an  execution,  which  affidavit  was  quite  volomi- 
noQS,  to  make  a  brief  of  the  groaads  taken  in  the  affidavit,  in  the  shape 
of  a  motion,  this  was  not  such  error  as  this  Court  will  correct,  it  being 
mere  matter  of  practice,  for  the  convenient  transaction  of  the  business 
of  the  Court.  But  in  so  doing,  if  a  material  allegation  in  the  affidavit 
is  not  fndnded  in  the  brief,  it  is  error  in  the  Court  to  reject  evidence 
going  to  support  it,  and  confine  the  defendant  to  the  brief. 

Illegality.  Practice.  Garnishment.  Before  Judge  John- 
son. Muscogee  8ui)erior  Court.  May  Adjourned  Terra, 
1870. 

A  fi.  fa.  in  favor  of  Moore^  Trimble  &  Company,  for 
$211  00^  besides  interest  and  costs,  against  Mary  E.  Shorter, 
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WS8  levied  npoa  ''that  part  of  lot  namber  sixty-foary  wHli 
etore^house  thereon,  oooopied  by  Thomaji  E.  Blanehard  •■  • 
dry-goods  store,  on  west  side  of  Birmd  street,  and  known  as 
store  namber  one  hundred  and  twenty-three/'  as  her  prop* 
erty.  She  made  an  affidavit  that  said  ji.  fa.  was  prooeedii^ 
iHegally,  npon  the  following  grounds.  1st  The^/a  does 
not  follow  the  jadgment  on  which  it  is  founded.  2d.  The 
levy  does  not  locate  the  property  in  any  county,  dty  or  State. 
8d.  The  fi.  fa,  is  founded  upon  a  judgment  against  Haxy 
E.  Sliorter,  as  garnishee,  taken  in  the  Gounty-Oourt 
county,  on  the  14th  of  March,  1868,  which  garnishment 
at  the  instance  of  plaintiffs  in  fl.  fa.  in  a  suit  against  Hor- 
bach  &  Kerr;  they  sued  on  the  23d  of  December,  1866,  on 
the  26th  of  December,  1866,  served  her  with  said  garnish- 
ment, and  she  answered,  admitting  indebtedness  to  Horbaok 
&  Kerr  for  said  amount ;  on  the  10th  of  September,  1867, 
Moore,  Trimble  &  Company  entered  up  a  judgment  ai^nst 
Horbaoh  &  Kerr  for  $1,679  76,  from  which  HorUrii  ft 
Kerr  appealed.  Then  Kerr  pleaded  that  he  was  not  a  part- 
ner of  Horbach,  and  subsequently  plaintiff's  counsel  struck 
but  Kerr's  name,  and,  on  the  16th  of  November,  .1867,  Hor- 
bach confessed  a  judgment  On  this  confosston  no  judgment 
was  ever  entered  op.  And  in  this  state  of  the  papers,  on  the 
14th  of  March,  1868,  judgment  was  rendered  against  Maiy 
E.  Shorter,  as  garnishee,  as  aforesaid.  That  Barnard  A 
Company  sued  Horbaoh  individually,  and  also  gamiaheed 
Mary  E.  Shorter.  They  obtained  a  judgment  against  Hot. 
bach  on  the  17th  of  September,  1867.  Mary  E.  Shorter 
filed  no  answer  to  this  garnishment,  and  being  advised  Aat 
Barnard  &  Company's  judgment  would  protect  her  from  the 
garnishment  by  Moore,  Trimble  &  Company,  and  thai  a 
judgment  nunoprotwui  against  her  would  be  taken,  she  paid 
Barnard  &  Company  said  amount  of  her  indebtedness^  and 
by  this  discharged  herself  from  Moore,  Trimble  A  Gonpaay's 
garnishment. 

When  the  cause  was  called  for  a  hearing,  the  06iitt  re- 
quired counsel  for  Shcnrter  to  submit  a  mofaon  in  witting 
touchmg  the  iseues  made  on  said  fi.  fa.,  thongh  H 
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ted  by  tbem  that  a  motion  was  QDoeooBfiary,  becaoae  the  affi- 
davit brought  the  iasuee  properlj  before  the  Court.  Under 
the  Court's  order  they  moved  to  quash  the  Ji.  fcL,  npon  the 
grounds  that  it  did  not  follow  the  judgment,  and  because 
the  judgment  upon  which  it  was  founded  was  a  nullity  and 
void,  and  because  the  levy  was  too  uncertain  as  aforesaid. 
Plaintiff's  oonnsel  joined  issue  on  the  first  two  grounds  and 
demurred  to  the  last.  The  Court  sustained  the  demurrer, 
and  ordered  the  issue  as  to  the  first  two  grounds  to  be  tried. 

On  the  trial  her  attorneys  ''offered  to  read  affidavit  of 
legality  which  the  Court  excluded/'  They  then  read  in  evi- 
dence  the  records  showing  all  the  facts  staled  in  said  third 
ground  of  the  affidavit  of  illegality,  except  that  it  does  not 
appear  that  any  judgment  was  ever  entered  against  her  as 
garnishee  or  otherwise  in  Barnard  &  Companjr's  case,  and 
that  the  judgment  in  this  case  was  against  her,  stating  that 
slie  was  garnishee.  By  other  records  it  appeared  that  others 
hod  been  gamisheed  by  said  several  plaintifls,  certain  money 
was  raised  out  of  these  other  garnishees  by  the  sheriff,  and 
npon  a  contest  between  Moore,  Trimble  &  Company,  and 
Barnard  &  Company,  this  money  had  been  paid  to  Barnard 
&  Company,  under  an  order  of  Court  passed  on  the  5th  of 
December,  1868.  All  these  records  were  read  in  evidence, 
and  then  her  counsel  announoed  their  cause  closed.  Before 
any  other  step  was  taken  her  counsel  proposed  to  prove  that 
said  contest  over  said  money  in  the  hands  of  the  sheriff  was 
a  test  case,  and  that  after  that  was  decided  in  favor  of  Barn- 
ard &  Company^  she  paid  up  all  she  owed  as  garnishee  as 
aforesaid  to  Barnard  &  Company,  believing  it  was  right  to 
do  so  because  their  judgment  was  the  oldest  The  Court 
rgeoted  this  evidence  upon  the  ground  of  immateriality  and 
because  it  was  offered  too  late. 

Counsel  for  plaintiff  in  error  introduced  no  evidence.  After 
argament  the  Court,  without  referring  said  issues  to  a  jury, 
refused  to  quash  said  Ji.  /a.,  and  ordered  it  to  proceed*  Her 
counsel  say  that  the  Court  erred  in  compelling  tbem  to  make 
said  motion ;  in  not  allowing  the  reading  of  the  affidavit  of 
illegalitjT}  in  refusing  to  allow  the  evideooa  ofibred  after  she 
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had  aDQOUiioed  her  oauae  dosed ;  in  withdrawiag 

from  the  jary  and  deciding  as  he  did  on  the  iasaea^  and  in 

BUstaining  the  demurrer  as  to  the  levy. 

e 

Chappell  &  BussELLi  for  plaintiff  in  error. 

Peabodv  &  Beannon,  for  defendaats :  As  to  the  form 
of  the  judgment,  cited  Code  sections  3510  to  3518;  17Lh 
Ga.  B.^  289;  19th,  579;  26th,  163,  and  said  she  was  ooo- 
eluded  by  the  judgment  against  her:  Code,  section  3621; 
8thGa.IL,  145;  22d,  570. 

MoCay,  J. 

The  affidavit  of  illegality  filed  in  this  case  sets  forth  £usts 
as  a  reason  why  this  execution  is  proceeding  ill^ally,  which 
if  true  show  that  the  judgment  is  satisfied.     It  states,  in 
substance,  that  there  were  two  judgments  against  Horbsch, 
one  in  favor  of  Barnard  &  Company,  and  one  in  favor  of 
Moore,  Trimble  &  Company.    That  during  the  pendancy  of 
the  suits,  summons  of  garnishment  had  been  served  upon 
her  in  both  the  cases,  and  that  judgments  had  gone  against 
her  on  her  answer  as  garnishee  in  both  cases.    Clearly,  she 
is  not  bound  to  pay  them  both,  nor  is  such  the  effect  of 
judgments  against  garnishees  on  their  answers.    It  is  the 
right  of  each  plaintiff,  as  soon  as  he  gets  a  judgment  against 
his  debtor  to  take  a  judgment  against  the  garnishee.    See. 
3491  Revised  Code.    It  is  an  ordinary  case,  that  a  half 
dozen  judgments  of  this  character  go  against  the  garnishee 
for  the  same  debt.     The  true  effect  of  such  a  judgment  is 
that  the  money  shall  be  paid  into  Court  for  difitributiooiaad 
it  is  clear  that  one  payment  of  thai  sort  satisfies  all  the  judg- 
ments. 

.  Mrsi  Shorter  did  not  pay  the  money  into  Courti  nor  to  the 
sheriff:  she  took  the  responsibility  of  piying  it  to  what  she 
thought  was  the  oldest  U^n  upon  it.  It  was  a  daitfBftfii 
thing  to  do,  as  she  took  the  Hsk  of  hofomg  to  pag  Hqgtm^ 
if  the  Barnard  &  Company  judgment  was  not^  m  ,^m^  At 
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superior  lien.  Yet,  if  that  judgment  is,  in  fact,  entitled  to 
the  money^  she  oannot,  as  we  think,  he  required  to  repay  it. 
It  is  said  that  the  money  ought  to  be  paid  into  Court ;  that 
the  plaintifi&,  in  this  fi.  fa.j  desire  to  contest  the  priority  of 
the  Barnard  &  Company  judgment.  We  see  no  reason  why 
they  cannot  do  this  just  as  well  in  this  issue  as  though  the 
money  was  in  the  sheriff's  hands.  It  will  be  a  complete  re- 
ply to  the  fact  stated,  that  the  money  was  paid  to  the  oldest 
lien,  if,  in  truth,  it  can  be  shown  that  it  was  not  the  oldest 
lien.  That  is  the  point  of  the  affidavit.  If  that  is  success- 
fully controverted,  we  think  the  illegality  must  fail. 

An  affidavit  of  illegality,  under  our  system,  if  the  facts 
are  set  forth,  may  bring  up  any  good  reason  why  it  will  l>e 
illegal  to  raise  the  money.     Revised  Code,  3614. 

We  think  the  defectiveness  of  the  levy  does  not  amount  to 
much.  It  is  very  easy  to  see  what  property  is  described. 
Nor  are  we  satisfied  that  the  execution  does  not  follow  closely 
enough  to  the  judgment  We  incline  to  think  it  does.  Nor  is 
the  judgment  void.  It  is  irregular.  It  recites  a  fact  that  is 
not  true,  but  we  incline  to  think  that  it  is  too  late  to  object, 
that  the  judgment  is  conclusive.  We  do  not,  however,  de- 
cide this  latter  question,  as  it  is  not  necessary. 

2.  We  do  not  find  any  fault  with  the  Judge  for  requiring 
the  affiant  to  reduce  the  points  of  the  affidavit  into  briefer 
language  for  the  clearer  comprehension  of  the  Court  and  jury. 
But  we  think  the  Court  erred  in  confining  her  too  rigidly  to 
the  brief.  The  law  requires  and  authorizes  an  issue  to  be 
made  upon  the  affidavit  We  admit  that  the  motion,  strictly 
construed,  only  presents  the  proposition  that  the  judgment  is 
nail  and  void,  and  that,  under  a  strict  construction  of  it,  the 
issue  of  satisfaction  presented  in  the  affidavit  was  not  inclu- 
ded. But  the  real  questions  here  were  those  made  in  the  af- 
fidavit. The  motion  is  only  a  brief  of  it,  for  convenience, 
and  we  think  the  Court  erred  in  not  permitting  the  affiant  to 
go  into  the  issue  of  satisfaction,  that  issue  being,  in  fact,  dis- 
tinctly presented  in  the  affidavit. 
Judgment  reversed. 

Vol.  zu— 45. 
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James  B.  Huff,  et  al,,  plaintiffs  in  error,  t?*.  Warren  C. 

Huff,  defendant  in  error. 

1.  Where  the  testator  signed  his  will  be^ow  the  attestation  daose,  and  the 
Court  charged  the  jury  that,  if  it  appeared  that  the  will  was  signed  bj 
testator  below  said  clause,  and  if  the  jury  believed  from  the  erideoce 
that  it  was  so  signed  by  testator,  with  the  intention  to  sign  it  as  his 
will,  then,  in  law,  it  was  a  good  signature  of  the  will : 

Hddf  That  such  charge  was  correct,  under  section  2379  of  the  Code  of 
this  State. 

2.  When  the  testator  went  to  the  warehouse  of  certain  parties  for  the 
purpose  of  executing  bis  will,  and  two  of  the  witnesses  were  preseat, 
and  one  absent,  and,  after  waiting  some  time,  one  of  the  parties  re- 
marked to  the  testator,  as  A  came  in ,  that  he  would  answer  as  well, 
and  testator  was  introduced  to  A  by  B,  and  B  remarked  at  the  time 
that  testator  wanted  him  to  witness  his  will,  and  they  all  went  to  s 
desk  and  executed  the  paper;  and  under  these  facts,  the  Ooari  chaiged 

'  the  jury,  that  it  they  believed  from  the  evidence  that  one  of  the  wit- 
nesses was  suggested  to  testator,  and  testator  assented  to  snch  sugges- 
tion, such  assent  was,  iu  law,* a  request,  or  equivalent  to  a  request: 

Heldf  That  such  charge  by  the  Court  was  not  error ;  that  the  law  pro- 
vides no  special  formalities  about  the  witnesses  to  a  will ;  it  is  safScieDt 
if  they  attest  and  subscribe  the  will  in  the  presenee  of  testator ;  the 
law  implies  the  request  in  the  consummation  of  the  act,  and  no  spedal 
request  by  the  testator  is  necessary. 

8.  Where  a  witness  to  a  will  was  not  acquainted  with  testator  before  the 
execution  of  the  will,  and  the  Court  was  requested  to  charge  the  jaiy, 
that  if  the  witness  knew  nothing  of  the  testable  capacity  of  the  testa- 
tor, he  was  not,  in  law,  an  attesting,  though  a  subscribing  witness,  and 
the  will  in  that  case  was  void,  the  Judge  replying,  *''  that  is  the  law  ;*' 
but  also  added,  '*  I  charge  you,  that  if  he  was  introduced  to  him  and 
looked  at  hira,  the  law  implies  he  knew  whether  or  not  be  bad  testable 
capacity.'' 

Held,  That  the  word  attest,  in  the  Code,  does  not  imply  relation  to  the 
capacity  of  the  testator.  Attesting  means  witnessing,  and  subscribing, 
that  such  witness  shall  sign.  The  factum  of  the  execution  being  the 
object  of  such  attestation  and  subscription,  the  inabilitj  of  sach  wit- 
ness to  testify  to  the  mental  capacity  of  the  testator,  did  not 
the  will  void,  but  only  went  to  the  credibility  of  such  witneaa,  in 
he  was  called  on  to  testify  about  the  sanity  or  mental  capacity  of  the 
testator,  and  the  Court  ought  to  have  refused  such  charge  as  it  is  noi 
the  law : 

4.  Held  again^  That  the  addition  of  the  Judge  to  the  charge  aateihe 
facts  ot  this  case  was  not  material  to  the  issue  involved  ia  the  Irialt 
and  only  expressed  what  is  a  plain  principle  of  law^  that  all  loea  ^ce 
presumed  to  be  sane,  and  being  introduced,  and  seeing  testator  eosU 
only  strengthen  the  presumption. 
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Wills.  Before  Judge  Johj^son*.  Muscogee  Superior 
Court.     May  Term,  1870. 

Daniel  Huff  made  a  paper  in  the  form  of  a  will,  by  which 
he  gave  certain  property  to  his  wife  during  her  life,  in  lieu 
of  dower,  certain  stock  to  Warren  C.  Huff,  in  trust  for  two 
of  Warren  C.'s  children,  and  the  residuum  to  said  Warren 
C,  reciting  that  he  did  this  because  his  estate  was  reduced 
by  the  war,  and  l>ecau8e  he  had  given  his  other  children  as 
much  as  this  residuum.  By  it  Warren  C.  was  nominated 
executor.    The  paper  was  concluded  as  follows : 

^*  In  witness  whereof,  I  have  hereunto  subscribed  my  name 
and  affixed  my  seal,  this day  of 

The  foregoing  instrument  published  and  declared  by 
Daniel  Huff  as  his  last  will  and  testament,  and  by  him  signed 
in  the  presence  of  the  subscribing  witnesses,  who  at  his  spe- 
cial instance  and  request  have  hereunto  subscribed  our  names 
as  witnesses,  in  presence  of  said  testator  and  of  each  other. 

DANIEL  HUFF,        [l.  s.  ] 
Test: 

John  D.  Stewart, 

W.  A.  Bedell, 

W.  Felix  Alexander." 

Daniel  Huff  died,  and  on  the  6th  of  April,  1869,  this 
paper  was  proven,  in  common  form,  as  his  will.  In  May,. 
1869,  upon  an  effort  to  prove  it  in  solemn  form,  James  B.. 
Huff  and  others  filed  their  caveat  upon  the  grounds  that, 
when  said  paper  was  made  Daniel  Huff  was  nan  compos 
mentis^  or  if  eoiii/>o«,  very  weak,  and  was  fraudulently  induced 
by  Warren  C.  to  make  it,  and  that  it  was  not  a  legal  will. 
On  the  trial  the  evidence  for  propouuder  was  as  follows: 

Bedell  testified  that  he  had  known  testator  for  a  good  many 
years,  had  dealings  with  him  some  time.    Witness  thinks  in 
the  Spring  of  1868,  testator  ca*me  to  the  warehouse  of  Gray , 
Bedell  &  Hughes,  and  asked  witness  to  be  a  witness  to  his- 
will ;  testator  brought  John  D.  Stewart  with  him  as  a  wit- 
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ness.  Testator  waited  some  time  for  Graji  and  as  Graj  did 
not  come,  testator  became  impatient.  W.  Felix  Alexander 
stepped  in  the  room,  when  witness  said  to  testator  that  Al- 
exander would  answer  the  purpose  as  well  as  Gray.  Testa- 
tor said  he  was  not  acquainted  with  Alexander.  WitiKSS 
said  he  would  introduce  him.  Witness  called  up  Alexander 
and  introduced  him  to  testator,  and  reroarke<l  to  Alexander 
that  testator  wanted  him  to  witness  his  will,  when  witness, 
testator,  Alexander  and  Stewart  stepped  to  the  desk,  testator 
signed  his  name,  and  the  three  witnesses  signed  in  the  pres- 
ence of  testator  and  of  each  other.  Witness  had  many  bnsi- 
ness  transactions  with  testator,  considered  testator  a  man  of 
more  than  ordinay  capacity  for  business,  and  a  man  of  firm- 
ness of  purpose.  When  the  will  was  made  testator  was  an 
old  man,  but  perfectly  competent  to  transact  business  or 
make  a  will,  and  testator's  intellect  appeared  to  be  as  clear 
as  ever. 

John  D.  Stewart  corroborated  all  that  Bedell  had  stated, 
said  he  had  known  testator  a  long  time,  thought  him  a  man 
of  more  than  ordinary  business  capacity;  saw  no  particular 
giving  away  of  his  intellect  at  the  time  of  making  the  will 
He  saw  testator  sign  the  will  and  signed  himself  as  witness, 
and  saw  Bedell  and  Alexander  sign  as  witnesses,  all  in  pres- 
ence of  testator.  It  was,  witness  thinks,  in  the  Spring  of 
1868.  He  saw  Bedell  introduce  Alexander  to  testator, 
heard  Bedell  say  to  testator  that  Alexander  would  do  as  well 
as  Gray  for  a  witness ;  they  then  all  walked  to  a  desk 
and  the  will  was  signed  by  testator  in  presence  of  and  wit- 
nessed by  the  three  witnesses. 

Alexander  testified,  that  some  time  in  the  Spring  of  1868, 
•he  stepped  into  the  warehouse  of  Gray,  Bedell  &  Hnghes, 
when  Bedell  walked  to  where  testator  and  Stewart  were 
standing.  Bedell  introduced  witness  to  testator  and  stated 
that  testator  wanted  him  (witness)  to  be  a  witness  to  his  will. 
Bedell  said  this  in  presence  of  testator,  who  bowed  his  as* 
sent.  They  all  then  moved  to  a  desk,  and  testator  signed, 
•and  the  three  witnesses  signed  as  witness  in  presence  of  tes- 
tator.   Witness  had  never  seen  testator  before,  nevor  sawliii 
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afterward,  did  not  speak  to  testator  except  on  introduotion, 
nor  testator  to  witness;  did  not  hear  testator  speak  to  any 
one.  Witness  did  not  know  that  testator  was  a  deaf  man 
until  he  learned  it  from  others  after  testator's  death.  Wit- 
ness recollects  that  testator  did  not  request  him  to  witness 
the  will.  Witness  was  an  entire  stranger  to  testator.  Be- 
dell informed  witness  as  to  the  nature  of  the  paper.  Wit- 
ness knew  nothing  whatever  of  testator,  of  his  capacity  or 
condition;  just  happened  in  the  warehouse,  at  the  time,  for 
the  purpose  of  buying  cotton. 

The  drawer  of  the  paper  testified  to  the  soundness  of  Daniel 
Huff's  mind  at  the  time,  and  said  he  drew  the  paper  for  him 
as  a  will,  and  another  witness  also  testified  to  the  soundness 
of  mind,  etc.  ^ 

Here  the  proponnder  closed.  The  evidence  for  the  cavea- 
tors was  to  show  that  Warren  C.  had  exercised  undue  influ- 
ence on  Daniel  Huff,  had  received  property  from  him,  etc. 

Counsel  for  caveators  requested  the  Court  to  charge  the 
jury,  1st.  That  the  signature  of  testator's  name  under  the 
attesting  clause  of  the  paper  was  not  a  signing  of  the  will. 
2d.  That  if  one  of  the  witnesses  knew  nothing  whatever  of 
the  mental  condition  and  testative  capacity  of  the  party  sign- 
ing the  will,  such  witness,  though  a  subscribing  witness,  is 
not^  in  law,  an  attesting  witness,  and  in  that  case  this  will 
would  be  void.  The  Court  refused  to  give  in  charge  the 
first  request,  but  charged  the  jury  that,  if  the  paper  was 
signed  by  testator  below  the  attesting  clause,  and  was  so 
signed  with  the  intention  of  signing  it  as  a  will,  it  is  a  good 
signature  of  the  will.  He  told  the  jury  that  the  second  re- 
quest was  the  law,  but  that  if  such  witness  was  introduced  to 
testator  and  looked  at  him,  the  law  implies  that  the  witness 
knew  whether  or  not  testator  has  testable  capacity. 

He  further  charged  that  if  one  of  the  witnesses  was  sug- 
gested to  testator  as  a  witness  to  his  will,  and  testator  assent- 
ed to  such  suggestion,  such  assent  was,  in  law,  a  request,  or 
equivalent  to  a  request. 

Tiie  jury  found  for  the  propounded  Counsel  for  cavea- 
tors say  that  the  Court  erred  in  refusing  to  charge  the  first 
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request;  in  qualifying  the  second  request  as  he  did;  and  io 
charging  as  he  did  last  aforesaid. 

Smith  &  Alexander,  PO0  &  LrrrLE  for  plaintiffs  io 
error.  Attestation,  etc.:  Irwin's  Code,  sec.  2379 ;  1  Boa., 
139;  2  Yes.,  454  ;  3  Marsh,  146  ;  3  Bibb,  494.  Inference 
as  to  capacity:  Powell  on  Dev.,  69-71;  Roberts  on  Wilk, 
134.  Attestation  means  more  than  subscribing :  1  R  Mao- 
roe,  117;  1st  Gr.  Ev.,  sees.  272,  691;  6tli  Ga.  R,  836. 
Place  of  signature :  1  Williams  on  Ex's,  sec.  68. 

H.  L.  Bennino,  Ingram  &  Crawford^  for  defendant 

LOCHRANE,  C.  J. 

f 

We  learn  from  this  record  that  Warren  C.  Huff^  the  exec- 
utor of  one  Daniel  HuiT,  propounded  his  will  for  probate,  in 
solemn  form,  in  the  Court  of  Ordinary  of  Muscogee  coaotj. 
James  Huff  and  others  filed  their  caveeUf  which  was  ap- 
pealed to  the  Superior  Court,  by  consent,  where  it  came  on 
for  trial,  at  the  May  Term,  1870,  and  npon  the  trial,  several 
causes  were  alleged  by  caveators  against  the  will,  only  a  part 
of  which  it  will  become  our  duty  to  disi>08e  of.  The  jury 
found  in  favor  of  establishing  the  will.  The  first  objection 
was  to  the  signature  of  Daniel  Huff  to  the  will.  The  will 
shows  that  he  signed  below  the  attestation  clause  instead  of 
above  it.  The  second  objection  was,  that  one  of  the  wit- 
nesses who  signed  was  suggested  to  the  testator,  and  did  not 
know  him  personally  before  the  time  of  his  acting  as  witness. 

1.  Counsel  for  caveators  requested  the  Judge  to  charge  the 
jury,  that  the  signature  below  the  attestation  clause  was  not 
a  good  signature,  which  the  Court  refused,  and  did  diarge, 
that  if  it  appeared  that  the  will  was  signed  by  testator  below 
said  clause,  and  the  jury  l)elieved  from  the  evidence  that  it 
was  so  signed  by  testator,  with  the  intention  to  sign  it  as  his 
will,  then,  in  law,  it  was  a  good  signature  of  the  will.  And 
this  is  the  first  ground  of  error  assigned.  Our  Code,  seetm 
2379,  speaking  of  the  formalities  of  the  execution  of  a  will, 
says,  it  should  be  in  writing,  signed  by  the  party  making  tte 
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same,  and  by  sooie  other  person  in  his  presence,  and  by  his 
express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  tt^tator,  by  three  or  more  competent  wit- 


By  the  Act  of  1752,  (see  25th,  George  the  II.,)  being  an 
Act  for  avoiding  and  putting  an  end  to  certain  doubts  relating 
to  the  attestation  of  wills,  etc.,  etc.,  we  find  the  same  provis* 
ion  affirmed  from  29th,  Charles  the  XI.  *' All  devisees,  etc., 
sliall  be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person,  in  his  presence  and  by  his 
express  direction,  and  shall  be  attested  and  subscribed  in  the 
presence  of  said  devisor  by  three  or  four  credible  witnesses." 
The  Code  only  changes  the  phraseology  of  a  word  or  two, 
and  with  these  we  have  the  whole  law,  directing  the  manner 
of  executing  and  attesting  wills.  They  shall  be  signed  by 
the  jMirty. 

Now,  looking  at  this  will,  we  find  it  was  signe<l  by  the 
party,  and  the  place  of  signing  after  the  attestation  clause 
does  not  change  the  fact  or  invalidate  the  execution.  We 
take  the  whole  instrument  and  the  signature  of  Daniel  Huff 
in  connection  Jthere with,  and  find  that  the  formalities,  as  well 
as  the  legalities  of  the  execution,  have  been  complied  with. 
He  has  signed  the  will  as  his  will,  with  three  witnesses  to 
the  fact,  who  also  signed,  attesting  and  subscribing  their 
name^.  If  we  go  into  the  most  minute  details  of  the  law  on 
this  subject,  we  find  nothing  that  c*ontravenes  this  position. 
A  will  written  on  one  side  of  a  sheet,  with  the  signature  of 
the  testator  and  witnesses,  held,  was  a  signing  at  the  *'  foot  or 
end,"  under  the  statute :  Jermyn  vs.  Hervey,  1  English  Law 
and  Equity  Reports,  634.  A  blank  of  about  ten  lines  was 
left  between  the  conclusions  of  a  will  ami  the  signature  of 
testator  and  witnesses.  The  will  was  held  good :  1  English 
I^w  and  Equity  Reports,  694.  In  Jonele  vs.  Hall,  4  Com- 
stock's  New  York  Reports,  140,  although  a  map  referred  to 
in  the  will,  as  a  part  tliereof,  followeil  the  signatures,  it  was 
held  a  sufficient  compliance  with  the  statute  of  signing  at  the 
"  end :"  30  Law  and  Equity,  147.  Under  our  law,  no  place 
is  designated  and  no  attestation  clause  is  prescribed.    A  will 
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signed  without  attestation  clause  is  good:  2  R.  L,  88;  3 
Bradford  N.  Y.,  355. 

A  will  under  section  1611  of  the  Code  of  Alabama,  whidi 
relates  to  the  signing  of  the  will,  and  is  a  substantial  trui« 
script  of  29,  Charles  XI.,  held  under  such  section  in  im- 
strong  vs.  Armstrong,  29  Alabama,  538.  '^Although  testa* 
tor's  name  is  not  written  by  himself,  nor  subscribed  to  the 
will;  vet,  if  it  be  written  in  the  beginning  of  the  will  by  so- 
other, in  his  presence,  and  under  his  direction,  and  if  it  be 
acknowledged  by  him  to  the  attesting  witnesses,"  it  is  good. 

No  rule  has  been  rigidly  laid  down  on  this  subject,  and  we 
find,  even  under  the  English  Statutes,  a  more  technical  defi- 
nition than  our  own  by  specifying  the  erid  of  the  will,  thai 
the  rules  have  been  uniformly  to  hold  a  substantial  com- 
pliance sufficient.  In  notes  to  page  282,  Redfield  on  Wilis, 
Part  1st,  where  the  will  fills  two  sides  of  a  sheet  of  paper, 
leaving  no  room  on  the  second  page  for  the  signatures,  which 
were  written  along  the  side  of  the  will  on  the  third  page, 
this  was  held  sufficient.  So,  also,  wlien  the  attestation  was 
opposite  to  the  end  of  the  will,  upon  the  third  side  of  the 
sheet,  the  will  ending  on  the  second  side;  so,  also,  when  the 
testator  wrote  his  name,  cross-wise  upon  the  side  of  the 
paper,  near  the  foot,  the  witnesses  names  being  at  the  bottom 
of  the  page.  And  we  might  multiply  authorities,  but  enough 
has  been  glanced  at  to  sustain  the  judgment  of  this  Court  in 
the  case  before  us,  that  there  was  no  error  in  the  charge  of 
the  Court.  If  the  jury  believed  from  the  evidence  that  it 
was  so  signed  by  the  testator,  with  the  intention  to  sign  it 
as  his  will,  it  was  a  good  signature,  for  such  is  the  law  d 
Georgia. 

2.  The  Court  charged  the  jury  that  if  they  believed  from 
the  evidence  that  one  of  the  witnesses  was  suggested  to  tes- 
tator as  a  witness  to  his  will,  and  testator  assented  to  such 
suggestion,  such  assent  was,  in  law,  a  request,  or  eqoivaleot 
to  a  request.  Tliia  is  the  second  ground  of  error  assigned 
The  facts  in  the  case  were  substantially  as  follows :  Daniel 
Hufif  went  to  the  warehouse  of  Gray,  Bedell  &  Hughes, 
bringing  with  him  Mr.  Stewart^  his  olgeot  beiAg  to  exeeate 
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the  will  which  he  bad  with  him.  Mr.  Gray  was  oat,  one  of 
the  witnesses  he  desired.  After  waiting  some  time  for  him, 
Major  Alexander  came  in,  when  Mr.  Bedell  stated  to  testa- 
tor that  he  would  answer  the  purpose  as  well.  Testator  said 
that  he  was  not  acquainted  with  him.  Bedell  said  that  he 
would  introduce  him,  which  he  did,  remarking  that  testator 
wanted  him  to  witness  his  will.  They  all  slipped  to  a  desk 
and  executed  the  paper.  Out  of  these  facts  grew  the  chaise 
of  the  Court.  We  are  of  opinion  that  there  was  no  error 
in  the  law  given  by  the  Judge  to  the  jury. 

The  Code  provides  no  special  formalities  about  the  wit- 
nesses to  a  will.  It  is  sufficient  if  they  attest  and  subscribe 
thts  will  hi  the  presence  of  the  testator.  The  law  implies 
the  request  in^the  consummation  of  the  act,  and  the  authori- 
ties support  this  reasonable  and  legal  proposition.  In  Brown 
vs.  DeSelding,  4  Sandford,  Supreme  Court,  New  York,  10: 
*^  When  witnesses  were  sent  for  by  the  attendants  of  the  tes- 
tator, in  his  presence  and  without  objection,  and  upon  their 
introduction  he  sets  him  to  the  execution  of  his  will,  he 
adopts  the  act  of  his  attendants,  and  makes  tJieir  request  his 
requests.''  In  Peck  V8,  Cary,  38  Barb.,  New  York,  77,  wit- 
nesses were  called  in  by  the  person  who  drew  the  will,  who 
asked  them  to  witness  testator's  will,  testator  standing  close 
by  and  saying  nothing;  they  witnessed  it.  This  was  held 
sufficient.  In  Gilman,  38  New  York,  364,  two  witnesses 
were  calle<l  in  by  otie  who  was  with  testator,  who  said  to 
them,  Mr.  G.  requests  you  to  witness  his  will,  when  they 
signed,  testator  making  no  objection ;  held  good.  One  case 
is  found  where  the  party  was  deaf,  and  the  witness  were  pre- 
sented substantially  as  in  the  case  just  cited,  and  it  was  held 
sufficient.  And  we  lay  down  the  rule  of  law  to  be  clearly 
established  that  no  special  request  by  the  testator  is  necessary 
to  constitute  the  attesting  witnesses  competent.  If  he  does 
not  olgect  his  assent  is  equivalent  to  a  request,  and  is  con- 
formable to  the  requirements  of  the  law. 

3.  Counsel  for  caveatora  requested  the  Judge  to  charge  in 
effect  that,  if  Alexander,  the  witness  referred  to,  knew  noth- 
ing of  the  testable  capacity  of  the  testator,  he  was  not  in  law 
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an  attesting,  though  a  subscribing  witness,  and  the  will  in 
that  case  was  void.  The  reply  of  the  Judge  was,  *'  tliat  ia 
the  law,  gentlemen,  I  give  you  that  in  charge,  fiat  furtlier- 
more,  I  charge  you  that  if  he  was  introduced  to  htm  and 
looked  at  him,  the  law  implies  that  he  knew  whether  or  not 
he  had  testable  capacity." 

The  argument  in  this  case  has  been  presse<l  upon  the 
meaning  of  the  word  attest  in  the  Code,  that  it  implies  relation 
to  the  capacity  of  the  testator  at  the  time  of  the  execntioB. 
The  rule  laid  down  as  the  judgment  of  this  Court,  in  Potts 
vs.  House,  is  simply  to  the  effect ''  that  the  opinions  of  sub- 
scribing witnesses  to  a  will  as  to  the  sanity  of  the  testttor 
are  admissible  without  stating  the  facts  upon  which  ther  are 
founded."  And  if  the  opinion  of  Alexander 'had  been  in- 
voked in  this  case  as  to  the  sanity  of  the  testator,  the  fact 
that  he  did  not  know  him  would  have  been  a  good  objection 
to  his  giving  his  opinion;  but  to  say  under  our  Code  that 
the  attesting  means  simply  v^itnessing  and  the  subscribing 
only  that  such  witness  shall  sign  his  name  and  the  fadum 
of  the  execution  is  the*  object  of  the  attestation  and  subsorip* 
tion,  that  such  probable  inability  to  testity  as  to  mental  ca- 
pacity rendered  the  will  void,  is  not  and  never  was  the  law 
of  this  State. 

This  would  be  to  reverse  all  rules  of  law,  and  to  hold  that, 
because  a  snl)8cribing  witness,  called  in  to  prove  the  mere  ex- 
execution  of  a  will,  did  not  know  the  testator  sufficiently  to 
know  his  mental  capacity,  it  was  to  be  presumed  he  was  in- 
sane or  incompetent,  and  declare  his  will  void. 

The  reverse  of  the  rule  is  true,  that  all  men  are  pre- 
sumed to  be  sane  until  the  contrary  is  proved.  We  recog- 
nize the  doctrine  that,  except  suliscribing  witnesses  to  a  will, 
none  but  experts  are  competent  to  testify  as  to  their  opinion 
of  the  testator's  capacity.  But  we  do  not  hold  that  even 
they  are  not  subject  to  the  closest  cross-examination  upon  the 
grounds^  facts  and  reasons  for  their  opinions,  of  which  the 
jury  are  the  judges.  And  by  close  examination  into  the 
principles  enunciated  in  the  judicial  expositions  of  the  law 
on  the  subject^  it  will  be  found  that  the  expressi^m  of  tkt 
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opinion  by  subscribing  witnesses  is  admitted  more  upon  the 
presumption  of  knowledge  of  a  fact  tlian  the  caprice  of  an 
opinion.  The  two  may  be  blended  and  the  one  include  the 
other,  but  the  very  case  is  a  demonstration  of  the  difference. 

We  do  not  hold  with  the  Judge  below,  that  this  request 
was  the  law.  We  do  not  so  regard  the  office  of  a  subscribing 
witness  to  a  will,  under  our  Code,  that  he  is  called  on  to  ad* 
judge  the  mental  capacity  of  the  testator.  His  act  is  to  bear 
witness  to  the  execution  of  the  paper.  ^ 

4.  The  addition  of  the  Judge  to  the  charge  which  is  here 
assigned  as  error,  we  take  in  connection  with  the  charge  itself, 
and  looking  at  the  testator  l)eing  sufficient  to  imply 'testable 
capacity,  means,  that  all  men  are  presumed  sane — and  being 
introduced  tp  a  man  and  seeing  him  personally,  would  not 
change  the  presumption,  but  strengthen  it.  But  as  the  issue 
was  not  in  controversy  and  did  not  affect  the  merits  of  the 
case,  and  seems  to  express  only,  such  a  presumption  as  met 
the  proposition  of  the  charge,  that  the  will  was  void  by  hold- 
ing him  to  be  a  good  subscribing  and  attesting  witness,  and 
that  his  introduction  and  cursory  examination -of  him  estab- 
lished only  this  much  and  did  not  go  to  the  jury  to  weigh  in 
their  verdict,  we  dp  not  consider  the  remark  such  error  as 
will  invoke  the  reversal  of  this  Court  of  the  judgment  be- 
low. 

Judgment  affirmed. 
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Judges.] 


ACX3IDENT — See  Arbitration  and  Awards,  10. 

"   Insurance^  4. 

ACCORD  AND  SATISFACTION. 

See  Novation. 
"    Ordinance  of  1866,  2. 

ACQUEDUCTS— See  Wat^-courses. 

ACTIONS. 

If  a  widow  die  pending  a  suit  by  her  for  the  homicide 
of  her  husband,,  the  right  of  action  for  such  homicide 
survives  to  the  children,  and  in  such  last  suit  the 
measure  of  damages  is  the  injury  to  the  cliildren,  to 
be  measured,  as  in  the  case  of  the  widow,  by  a  reason- 
able support  for  them,  according  to  the  condition  in 
life,  etc.,  of  the  father,  and  according  to  the  expecta- 
tion of  his  life  as  found  by  the  mortuary  tables. 
David  v8.  8.  W.  R.  R.  Co 223 

ACTS  OF  CONGRESS. 

See  Removal  of  Cases  to  U.  S.  Courts. 

ADMINSTRATORS  AND  EXECUTORS. 

1.  M.,  as  the  administrator  of  H.,  in  January,  18f>6, 
sold,  at  public  sale,  under  an  order  of  the  Court  of 
Ordinary,  certain  parcels  or  tracts  of  land,  as  the  pro- 
perty of  his  intestate,  a  portion  of  which  were  pur- 
chased by  one  of  the  distributees  of  said  estate,  in  his 
own  right,  and  a  certain  other  portion  thereof  was 
purchased  by  said  distributee  as  the  guardian  of  the 
other  distributees  of  said  estate,  and  the  administra- 
tor took  the  individual  notes  of  the  purchaserSi  in  his 
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own  right,  and  as  guardian,  for  the  amount  for  which 
the  land  sold,  without  security,  and  executed  deeds 
conveying  said  land  to  the  purchasers  thereof,  and  af- 
terwards filed  a  bill,  alleging  that  at  the  time  he  eold 
the  land,  he  took  the  individual  notes  of  the  purcha- 
sers, and  executed  the  deeds  of  conveyance,  that  he 
l)elieved  that  the  assets  of  the  estate,  on  final  distri- 
bution, would  be  sufficient  to  c^ver  the  amount  for 
which  the  land  sold,  as  the  distributive  shares  of  the 
purchasers  thereof,  but  that  the  emancipation  of  the 
slaves  belonging  to  said  estate,  had  left  the  said  pur- 
chasers and  distributees  with  scarcely  any  means  to 
pay  the  purchase- money  for  said  lands,  save  the  land 
itself,  and  the  prayer  of  the  bill  is,  that  the  purcha- 
sers of  said  land  may  he  restrained,  by  injunction, 
from  selling  the  same,  and  that  the  deeds  executed  to 
the  purchasers  by  the  complainant,  as  administrator, 
may  be  cancelled,  and  that  the  purchasers  of  the  land 
sold  at  the  administrator's  sale  may  be  decreed  to  con- 
vey the  lands  back  to  the  administrator.  It  appears 
on  the  face  of  the  complainant's  bill,  that  there  were 
other  lands  and  other  property  belonging  to  said  es- 
tate, the  amount  and  disposition  of  which,  by  the  ad- 
ministrator, is  not  shown : 
Held,  That  since  the  vendor's  lien  has  been  alH)Iished  in 
this  State,  the  administrator  has  no  equitable  lien  on 
the  land  for  the  unpaid  purchase-money,  and  that  he 
does  not  make  such  a  case  bv  his  bill  as  entitles  him 
to  the  relief  prayed  for,  and  that  the  demurrer  to  the 
bill  was  properly  sustained  by  the  Court  below.  Ma- 
ho7ie  v8.  Howard  et  al 98 

2.  Where  an  administrator  was  sued  in  a  oouuty  diflTer- 
ent  from  that  in  which  he  resided,  and  be  acknowl- 
edged service  of  the  writ  and  filed  no  plea  of  any 
kind,  although  the  suit  was  up  on  an  open  account 
over  twenty  years  old,  ahd  judgment  was  taken  by 
default,  as  on  personal  service,  without  proof: 

Hddf  That  whatever  may  be  the  effect  of  such  a  judg- 
ment, as  against  the  administrator,  personally,  it  does 
not  bind  the  third  persons  or  the  estate  sought  to  be 
charged.  And  the  surety  on  the  administrator's  hood 
has  such  an  interest  in  setting  the  same  aside  that  be 
may  file  a  bill  to  enjoin  its  proceeding  against  the  ef* 
fects  of  the  estate,  and  for  the  purjiose  of  having  it 
declared  void  as  against  said  estate,  and  as  agaioBt 
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himself  ns  the  surety  for  the  faithful  admiuistration 

of  the  same.      Wa8hi7igto7i  vs.  Binges 307 

3.  It  is  incumbent  on  tlie  executors,  in  order  to  discharge 
themselves  from  accounting  for  the  money  received  by 
them,  by  the  sale  of  the  testator's  property,  to  show 
to  the  satisfaction  of  tlie  Court  and  jury  that  the 
money  in  their  hands  had^  in  good  faiths  in  the  per- 
formance of  their  duty  as  trustees,  been  received  and 
invested  by  them,  in  Confederate  money,  at  a  time 
when  a  prudent  man  would  have  done  so  in  the  man- 
agement of  his  own  affairs,  and  that  the  question 
whether  the  defendants  had  so  acted,  was  a  question 
for  the  jury,  under  the  charge  of  the  Court.  Smith 
etal.fVS.  Byers  et  al 439 

4.  As  a  general  rule,  the  administratrix  of  the  intestate 
is  entitled  to  the  possession  of  the  property  which  he 
had  in  possession  at  the  time  of  his  death ;  but  when 
the  property  in  controversy  had  been  placed  in  the 
hands  of  a  Receiver  under  the  order  of  a  Court  of 
Chancery,  at  the  instance  of  a  party  claiming  the  pro- 
I>erty  un<ler  an  adverse  title  to  that  of  the  intestate, 
and  before  there  was  any  administration  on  his  estate^ 
there  was  no  error  in  the  Court  below  in  refusing  to 
order  the  Receiver  to  turn  the  property  over  to  the 
complainant  in  view  of  the  facts  presented  by  the  re- 
cord. The  complainant  can  be  made  a  party  to  the 
equity  cause  already  pending,  and  in  that  suit,  assert 
the  right  of  her  intestate  to  the  property,  whatever 
tlie  same  may  be,  and  thereby  save  a  multiplicity  of 
suits.     Johnson  V8.  Stewart  etal 649 

6.  Where  a  summons  of  garnishment  is  served  upon  an 
administrator  before  the  twelve  months  have  expired : 

Held^  Under  section  3498  of  the  Code  of  this  State, 
such  garnishment  may  be  served  under  the  provision 
of  law  which  postpones  his  answer  until  he  is  enabled, 
from  the  administration  of  the  estate,  safely  to  answer 
the  same. 

The  effect  of  such  garnishment  is  to  retain  in.  the  hands 
of  the  admioistrator  the  property  finally  to  be  ascer- 
tained and  dispose<l  of  by  the  Court  on  a  review  of 
all  the  priorities  and  equities  of  existing  claimants, 
under  the  rules  of  law,  and  is  not  in  conflict  with  the 
section  2607  of  the  Code,  prohibiting  suit  to  recover 
a  debt  due  by  decedent  until  the  explication  of  twelve 
months  from  his  qualification.     Sapp  vs.  McArdle.,,  628 
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ADMISSIONS. 

In  a  suit  on  a  note  made  in  1864,  when  there  was  no 
plea  of  the  general  issue  under  oath,  but  there  was  a 
plea  of  the  Ordinance  of  1865,  admitting  and  settio; 
forth  a  consideration  for  the  note,  but  setting  up  that 
the  plaintiffs  ought  not  to  recover  therefor  more  than 
$100  00,  It  was  error  in  the  Court  to  charge  the  jury 
that  they  might  scale  the  note  its  full  amount  Hari- 
ridge  et  al,  vs.  Fry 104 

ADULTERY.     See  Criminal  Law,  23. 

AD  VALOREM.    See  Tax,  1. 

AFFIDAVIT.     See  Attorneys  at  Law. 

AGENCY.     See  Principal  and  Agent 

ALIMONY. 

An  order  for  attorney's  fees  and  alimony  will  not  be  re- 
viewed by  the  Supreme  Court  pending  the  action  of 
divorce.  (R.)  See  end  of  Report.  Ozmore  ts.  Os- 
m-ore 
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See  Evidence,  3. 
"  Prinoipal  and  Surety. 

AMBIGUITY.    SeeJVtUs. 

AMENDMENTS. 

1.  Under  section  3429  of  the  Code,  either  the  plaintiff 
or  defendant  may,  as  a  matter  of  right,  amend  his 
pleadings  at  any  stage  of  the  cause,  and  the  fact  that 
the  case  is  before  the  jury  and  part  of  the  argument 
had  on  the  evidence,  does  not  render  it  too  late  to 
amend.  If,  however^  the  amendment  be  immaterial, 
and  be  refused  by  the  Judge,  the  refusal  is  not  a 
ground  for  a  new  trial.     Gay  vs.  Peacock  et  al 84 

2.  A  motion  for  a  new  trial,  including  the  brief  of  tes- 
timony, may  be  amended  in  the  same  terms  as  other 
proceedings  in  the  Superior  Court.     VanoverdaL^ 

vs.  Turner .....«••  677 
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3.  A  new  plaintiff,  suing  for  the  use  of  the  former  plain- 
tiff, may  be  made  by  amendment.  And  the  amend- 
ment is  sufficiently  certain,  if  the  pleadings  contain 
sufficient  to  enforce  the  verdict  (B.)  Winter  r«.  Mai* 
ihewsy  Burke  ik  Cameron 652 

APPEARANCE. 

From  the  facts  disclosed  by  the  record,  there  was  no  er- 
ror in  the  Court  below  in  refusing  the  motion  for  a 
continuance  for  the  purpose  of  allowing  Lane  to  tra- 
verse the  return  of  ti)e  Sheriff  as  to  the  service  of  the 
bill  on  him,*or  in  refusing  to  allow  the  Sheriff's  re- 
turn of  service 'to  be  traversed  afler  the  defendant, 
Liane,  had  appeared  in  the  cause  as  a  defendant,  and 
participated  in  the  litigation.  Lane  d  aL,  vs.  Partee 
and  wife 202 

APPROVAL  OF  GOVERNOR. 

See  ChnstUutioncd  Lato^  5. 

ARBITRATION  AND  AWARD. 

1.  When  the  arbitrators  failed  to  furnish  the  party  who 
objects  to  the  award  with  a  copy,  as  required  by  sec- 
tion 4183  of  ti)e  Revised  Code,  but  the  party  appeared 
at  the  first  term  of  the  Court  and  filed  his  objections 
to  the  award,  and  did  not  show  that  he  was  taken  by 
surprise,  or  lost  any  right  by  not  having  notice  of  the 
award,  he  is  not  injured  by  the  failure  of  the  arbitra- 
tors to  furnish  the  copy,  and  the  award  will  not,  on 
that  ground,  be  set  aside.     Anderson  vs,  Taylor 10 

2.  An  award  will  not  be  set  aside  for  uncertainty,  when     . 
it  is  capable  of  being  made  certain.     Ibid* 

3.  The  award  in  this  case  is  not  so  outrageous  as  of  it- 
self to  constitute  conclusive  evidence  of  fraud  or  cor- 
ruption. Error  in  judgment  in  the  arbitrators  is  not 
a  sufficient  ground  for  setting  aside  an  award.  Nor 
will  it  be  set  aside  on  the  ground  that  it  is  contrary 
to  evidence,  if  there  is  any  evidence  to  sustain  it. 
Ibid, 

4.  Arbitrations  are  favored  by  the  Courts,  and  he  who 
attempts  to  set  aside  an  award  must  comply  strictly 
with  the  requirements  of  the  statutes,  or  he  will  not 
be  heanl.     Ibid. 

You  ZLi   48. 


712  INDEX. 

5.  Minors  cannot  submit  their  rights  to  arbitration  so  as 
to  bind  themselves,  nor  can  this  want  of  capacity  be 
cured  after  the  submission  by  the  appointment  of  a 
guardian  ad  litem  by  the  arbitrators,  nor  even  by  the 
Chancellor,  unless  there  be  a  suit  pending  to  which 
the  minors  are  parties,  and  the  subinission  be  under 

an  order  of  the  Court     Jones  vs.  Payne  et  al. 23 

6.  To  make  a  good  statutory  award,  the  submission  un- 
der the  statute  must  be  in  writing,  and  when  there 
was  a  submission  in  writing,  and  the  parties,  by  a  sub- 
sequent parol  agreement,  chose  a  new  arbitrator,  and 
submitted  a  portion  of  the  dispute  to  bim>  his  judg- 
ment, whatever  may  be  its  effect  as  a  settlement  of 
the  dispute,  is  not  a  statutory  award,  and  cannot  be 
put  upou  the  minutes  of  the  Superior  CoUrt  as  a  part 
of  the  award  under  the  within  submission.     Ibid, 

7.  The  award  must  be  resisted  according  to  the  provis- 
ions of  the  Code,  unless  there  was  some  ground  for 
equitable  interference  to  set  aside  the  awanl.    Ibid 

8.  The  want  of  power  in  a  Court  of  law  to  do  any- 
thing more  than  set  aside  or  confirm  the  award  under 
the  statute,  is  not  a  ground  for  equitable  interference, 
in  order  to  settle  the  whole  controversy.     Ibid, 

9.  The  submission  of  the  controversy  to  arbitration,  to 
be  returned  to  Jjee  county  Superior  Court,  does  not 
give  equity  jurisdiction  in  that  county  against  A,  who 
resides  in  Terrell,  except  to  set  aside  the  award,  and 
not  for  that,  unless  there  be  some  reason  why  the  stat- 
utory remedy  for  resisting  the  same  be  insufficient 
Ibid. 

10.  Exceptions  to  an  award,  on  the  ground  that  it  is 
-  contrary  to  the  testimony  before  the  arbitrators,  and, 

therefore,  illegal,  must  set  out  the  testimony  in  fall, 
and  the  record  must  show  such  a  case  of  contrariety 
to  the  evidence  in  the  award  as  to  require  the  infer* 
ence  of  fraud,  accident  or  mistake  in  the  arbitrators. 
If  there  be  any  evidence  to  sustain  the  award,  the  ex- 
ceptions will  be  demurrable.  Tomlinson  et  oLy  ns. 
Hardwick  el  cd 647 

11.  In  view  of  the  construction  which  we  give  this  will, 
the  submission  to  arbitration  in  this  case  was  not  such 
a  submission  of  the  interests  of  the  daughter,  she  being 
an  infant,  and  without  guardian  or  trustee,  as  estops 
her  assertion  of  her  rights  as  heir-at-law>  the  Statute 
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of  Limitations  not,  in  fact,  having  application  to  her 
claim  and  rights  in  the  premises.    Felton  vs.  Hill  et  oL  665 

ARREST  OF  JUDGMENT. 
See  Criminal  Law,  25. 

ARSON.    See  Oiminal  Law,  3. 

ASSAULT.    See  Oriminal  Law,  1,  14,  19,  22. 

ATtACHMENT. 

An  attachment  was  taken  out  in  Calhoun  county,  levied 
on  property,  and  returned  to  the  Superior  Court  of 
Sumter  county,  and  a  motion  was  made  to  dismiss  the 
same,  on  the  ground  that  the  plaintiff  had  not  filed 
his  declaratiou  at  the  first  term  of  the  Court  after  su- 
in^  out  the  same,  when  it  appeared  that  the  ai&davit 
ana  attachment  was  dated  on  the  24th  day  of  March, 
186'8,  but  the  attachment  bond  was  dated  on  the  27th 
day  of  March,  1868.  The  declaration  was  filed  at 
the  October  Term  of  the  Court,  when  it  should  have 
been  filed  at  the  April  Term  of  the  Court,  if  the  at- 
tachment was  issued  on  the  24th  of  March,  but  if  the 
.attachment  was  issued  on  the  27th  of  March,  then  it 
was  properly  returnable  to  the  October  Term  of  the 
Court,  and  the  declaration  was  filed  at  that  term. 
The  counsel  for  plaintiff  stated,  in  his  place,  that  if 
time  was  allowed  him,  he  could  and  would  prove 
that  the  attachment  was  issued  on  the  27th  of  March, 
the  date  of  the  bond,  and  asked  time  of  the  Court  to 
enable  him  to  prove  that  fact,  and  to  amend  the  at- 
tachment in  accordance  with  the  truth  of  the  fact  as 
to  the  day  the  attachment  did  issue.  The  Court  re- 
fused to  continue  the  case  so  as  to  allow  the  plaintiff 
to  make  the  proof  in  relation  to  the  mistake  in  the 
date  of  the  attachment,  and  dismissed  the  same,  to 
which  the  plaintiff  excepted : 

Hdd,  That  as  the  law  required  the  plaintiff  to  give  bond 
before  the  attachment  issued,  and  the  bond  was  dated 
on  the  27th  of  March,  the  Court  should,  on  the  state- 
ment of  plaintiff*s  counsel,  have  continued  the  case, 
so  as  to  enable  him  to  have  proved  the  mistake  in  the 
date  of  the  attachment,  the  more  especially  as  it  was  • 
not  to  be  presumed  that  the  attachment  was  issued  be- 
fore the  bond  was  given.    SneUing  vs.  Bryce  &  Co....  513 
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ATTACHMENT  FOR  CONTEMPT. 
See  Omtempts. 

ATTORNEY  AT  LAW. 

The  statute  against  intruders  ought  to  be  strictly  con- 
strued,  and  an  attorney  at  law.  is  not  such  an  agent, 
without  special  appointment,  as  would  authorize  him 
to  make  the  affidavit  under  the  provisions  of  the  law. 
Montgomery  V8,  Walker 681 

See  Ghimishmentj  1. 

AWARD.    See  Ariiiration  and  Award. 

BAILMENTS. 

1.  An  inn*keeper  is  bound  to  extraordinary  diligence  in 
preserving  the  property  of  his  guest  entrust^  to  bi^ 
care,  where  the  guest  has  complied  with  all  reasonable 
rules  of  the  inn.  And  if  the  guest,  on  departing  from 
the  inn,  leaves  his  or  her  baggage  with  the  inn-keeper 
with  his  consent,  be  is  liable  for  its  safe  keeping  as  an 
inn-keeper,  for  a  reasonable  time,  accrirding  to  the 
circumstances  of  the  case.     Adams  vs.  Otem 65 

2.  A  livery  stable  keeper  has,  under  our  law,  a  lien 
upon  the  horses  of  his  customers  in  his  poss^ion,  not 
only  for  the  board  of  the  horses,  but  for  other  accounts 
against  the  customers,  in  the  line  of  the  livery  stable 
business,  and  this  lien  may  be  enforced  under  the 
statute  for  enforcing  steamboat  liens.  Gammdl&' 
Co.  vs.  Schley 180 

BANKRUPTCY. 

The  homestead  and  exemption  provision  of  the  ODde  is 
the  exemption  law  of  this  State,  referred  to  in  the 
Bankrupt  Act  of  the  United  States,  and,  as  by  the 
Code,  said  homestead  is  not  subject  to  levy  and  sale, 
even  for  the  purchase-money,  a  judgment  against  a 
discharged  bankrupt,  though  obtained  before  his  dis* 
charge,  cannot  levy  upon  and  sell  a  homestead  for  the 
bankrupt,  set  apart  by  the  bankrupt  officials,  even 
though  said  judgment  be  for  the  purchase-money  of 
the  same.    Mtishin  vs.  Oause • ISO 

3ASTARDS.    See  lOegiUmaief. 
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BATTERY.    See  Criminal  Law,  1, 14, 19,  22. 
BEQUESTS.    See  WUh. 
BILLS.    See  Nofiee,  1. 

BILL  OF  EXCEPTIONS. 

1.  Parties  in  th^  final  trial  have  thirty  days  after  the 
adjournment  of  the  Court,  to  accept  to  the  decisions 
made  on  the  trial,  and  they  are  not  concluded,  if,  on 
inquiry,  by  the  Judge,  during  the  trial,  they  fail  to 
answer  or  say  they  are  content  with  his  rulings,  but 
such  a  request  or  demand  by  the  Court  is  no  ground 
for  a  new  trial,  unless  it  appear  that  the  conduct  of 
the  Judge,  was  calculated  to  prejudice  the  case  before 

the  jury.     Oay  vs.  Peacock  et  cU. 84 

2.  The  original  bill  of  exceptions  being  lost,  and  a  cer- 
tified copy  of  it  being  in  Court,  this  Court,  upon  the 
admission  of  counsel,  that  there  was  an  error  in  said 
certified  copy,  allowed  the  error  corrected,  and  the 
copy  so  corrected  to  be  established  in  lieu  of  the  lost 
original.     (R.     See  end  of  Report.)     Ibid, 

3.  If  the  record  be  so  confused  that  it  is  impossible  to 
determine  from  them  what  was  the  real  status  of  the 
case  below,  the  writ  of  error  will  be  dismissed  on  mo- 
tion of  counsel.  The  Court  ought  to  dismiss  it  on  its 
own  motion,  but  it  may  hear  the  case  if  no  motion  to 
dismiss  it  is  made.     (R.)    Ikwis  vs.  Meyers 95 

4.  Where  a  statute  required  the  Governor  to  issue  a' 
proclamation,  and  he  did  it,  and  that  proclamation 
was  used  as  evidence  in  a  cause,  it  was  not  necessary 
to  set  out  the  proclamation  in  the  bill  of  exceptions. 
The  Courts  will  take  judicial  notice  of  its  contents. 
Brown,  C.  J.,  dissenting.  (R.  See  end  of  Report.) 
Bagland  vs.  Barringer  et  al ; 114 

5.  Where  the  returns  of  a  guardian  were  used  as  evi- 
dence in  the  Court  below,  and  in  making  up  the  brief 
of  evidence  for  a  new  trial,  a  summary  of  them  was 
pat  in,  and  counsel  agreed,  in  writing,  that  said  brief 
was  correct,  they  are  estopped  from  moving  to  dismiss 
the  bill  of  exceptions,  because  said  returns  were  not 
set  out  in  extenso  in  the  bill  of  exceptions.  (R.  See 
Report.)     Lane  et  al.  vs.  Partee  and  wife 202 

6.  Where  suit  on  a  note  was  brought  in  the  short  form, 
with  a  oopy  of  the  note  attached  to  the  petition  : 
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Heldj  It  was  not  necessary  to  copj  the  note  in  the  bill 
of  exceptions;  it  was  sufficient  to  refer  to  it  as  the 
note  sued  upon.  (R.  See  end  of  Report.)  JBlowfa. 
WhUe. 293 

7.  Order  No.  37,  of  General  Meade,  was  part  of  the 
bill,  but  was  not  copied  on  the  bill  of  exceptions.  A 
motion  to  dismiss  bill  of  exceptions  for  that  reasoo 
was  overruled.  (R.  See  end  of  Report.)  Washing- 
ton  V8.  Barnes 307 

8.  A  deed  used  as  evidence,  but  not  material  (as  both 
parties  claimed  nnder  it,)  to  the  points  before  this 
Court,  need  not  he  copied  in  the  bill  of  exceptions. 
(R.    See  end  of  Report.)    Buggvs.  Totoner 315 

9.  "I  believe  this  brief  of  evidence  is  correct  in  sub- 
substance,"  by  the  Judge  below,  held  to  be 'sufficient 
approval  of  brief  of  evidence.  (R.  See  end  of  Re- 
port.)   Ibid, 

10.  In  a  contest  between  M.  and  T.,  as  to  which  of 
them  was  Clerk'of  the  Superior  Court,  the  Court  de- 
cided against  T.,  who  was  in  office.  He  sued  cats 
writ  of  error,  took  no  supersedeas^  and  his  deputy 
certified  the  record  to  this  Court.  The  writ  of  error 
was  dismissed,  because  the  record  was  not  certified  by 
the  Clerk  of  the  Courts     l^on  et  ai.^  tw.  Morgan 410 

11.  If  the  evidence  be  not  in  the  bill  of  exceptions,  or 
attached  to  it,  and  identified  by  the  Judge,*the  writof 
error  will  be  dismissed.     (R.)    Seay  vs,  Treadwdl.^*  412 

12.  If  the  record  be  not  certified  in  the  time  required 
by  law,  and  no  diligence  by  plaintiff  to  have  it  done 
in  time  appears,  the  writ  of  error  will  be  dismissed. 
McCay,  J.,  dissenting.     (R.)     Ibid. 

13.  A  bill  of  exceptions  must  specify  plainly  the  decision 
complained  of  and  the  error  alleged,  and  if  it  do  not 
it  will  be  dismissed.    (R.)    8mUh  et  al.^  vs.  Boatrite 

et  al ; 413 

14.  If  the, evidence  be  not  set  forth  in  the  bill  of  excep- 
tions, or  attached  to  it  and  identified  by  the  Judge, 
the  bill  of  exceptions  will  be  dismissed.  (R.)  Ran- 
kin et  aL,  vs.  Anderson  et  al 419 

15.  Rule  tenth  requires  a  brief  of  the  oral  and  a  copy 
of  the  written  testimony  in  the  case  shall  be  incorpo- 
rated in  the  bill  of  exceptions,  or  be  attached  theretO| 
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as  an  exhibit ;  and,  in  the  latter  case,  it  shall  be  iden- 
tified as  true  by  the  signature  of  the  Jud<;e  thereupon, 
and  for  failure  to  comply  with  this  rule,  the  bill  of 
exceptions  will  be  dismissed.     (R.)    Pridgen  vs.  Duer  420 

16.  A  bill  of  exceptions,  not  properly  certified,  will  be 
dismissed.  If  it  comes  up  without  any  certificate,  the 
delect  is  not  cured  by  having  the  Clerk  below  subse- 
quently examine  it,  de8cril)e  it,  and  then  certify  that 
the  paper  so  described  is  the  true  original  bill  of  ex- 
ceptions, etc.,  as  required  by  the  statute.  The  remedy 
to  supply  such  a  defect  is  mandamus,  (R.)  Mo  Wil" 
liam8V8.  WaWudl 422 

17.  If  the  certificate  of  the  Clerk  below  fails  to  identify 
what  puri)orts  to  be  the  record  applicable  to  the  bill 
of  exceptions,  or  the  bill  of  exceptions,  the  writ  of 
error  will  be  dismissed.    (R.)    Dye  v8,  Mattox 425 

18.  This  evidence  was  not  set  out  except  in  the  copy  of 
the  record  sent  up.  When  the  cause  was  called  here, 
counsel  for  defendant  moved  to  dismiss  the  bill  of  ex- 
ceptions, because  the  evidence  was  not  in  it;  but  the 
Court  held  it  was  a  part  of  this  record  and  overruled 
the  motion.      Toirdinaon  et  cd.y  vs.  Ilardmck  etal 547 

19.  Immaterial  evidence  need  not  be  embodied  in  the 
bill  of  exceptions.     (See  end  of  report — R.)    Eatnes 

V8.  Dunnhig  et  al 617 

20.  Service  of  a  bill  of  exceptions  by  leaving  a  •copy  at 
the  residence  of  the  defendant  in  error  is  good;  and 
it  need  not  l)e  served  by  the  sherifT.  Warner,  J., 
dissenting.     (R.    See  end  of  Report.)     Montgomery 

V8.  Walk^ 681 

BONA  FIDES.     See  Purcliaser. 

BURDEN  OF  PROOF.    See  Order  of  Argument. 

CASE — Action  on  the.    See  County. 
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CASES  CITED. 

[i.  e.y  cited  in  this  from  other  Tolomes  of  Georgia  Reports.] 

Alford  Ts.  Barke 2Ui  Oa.  R.,  .^ ^  318 

Baker  vs.  Carswell 88th  **  "     548 

Berry  ▼§.  The  State 10th  "  "     581 

Bliss  vs.  Stevens .*. 18ih  *•  "    678 

Brian  vs.  Banks 88th  "  "     116,  288-« 

Brewton  vs.  Smith  and  wife 28th  "  "    408 

Carmgi  vs.  The  Atlantic  Fire  Ins.  Co 40th  '*  "     674 

Cary  vs.  Smith..., 11th  "  "     S18 

Chastaiii  vs.  Smith 80th  "  "     76 

Collier  vs.  The  Stote  of  Georgia 89th  '*  *' 608 

Dallas  vs.  Heard .\...82d    "  **     146 

]>avis  vs.  Myers 41st  '^  ^*     ^......  628 

Bearing  vs.  Bank  of  Charleston 5th    "  **     670 

Dennis  vs.  Sharman  e<  a2 81st  "  '^ 458 

Fellows  vs.  Greimarin Dadley^s  R..  45 

Finney  vs.  Sanford 41st  "  "     211 

Floumoy  vs.  Newton 8th    "  "    211. 80O 

Fowler  vs.  Waldrip 10th  "  "     211, 800 

Gilmore  vs.  Johnson.. 24th  ^'  " 75 

Grady  vs.  Hightower let    "  **     678 

Ham  vs.  Hamilton.. 29th  "  " 278 

Hardin  vs.  The  Inferior  Court 10th  ''  *'     • 678 

Hazleharst  vs.  G.  A  N.  A.  R.  R.  Co "  " 678 

Henderson  vs.  Pope 89th  "  **     270 

Hester  vs.  Young 2d      •*  "    Kelly -  214 

Hicks,  trustee,  vs.  Johnson 24th  "  "     147, 161-2 

Howell,  adm'r,  vs.  Fountain  «<aZ 8d      "  "     818 

Johnson  vs.  Macon  A  Western  Railroad  ...88th  <<  <'    224 

Johnson  vs.  Stewart 40th  "  *» 561 

Jones  vs.  Paynes 4l8t  '*  **     872 

Keaton  vs.  Scott 26th  "  " 147,151 

Kempton  vs.  IJallowell  k  Co 24th  "  "    147,  lol 

McConnellvs.  Bryant 88th  «*  "     78 

Miller  vs.  Cotton...... 5th    ^^  '^  ..................  179 

Moody  vs.  Fleming 4th    "  **      -407 

Kacoochee  Hose  Mining  Co.  vs.  Da  vis... ..40th  ''  ** 411,422 

Petty  et  al.,  vs.  Mahaflfy 8d      "  *'    -  678 

Phelps  vs.  Porter 40th  "  ««     -  «2S 

Seay  vs.  Treadwell 4lBt  '*  •' 

Shaifer  k  Co.  vs.  Baker  k  Caswell 88th  <<  <'     371 

Sharp  &  Brown  vs.  Loy less '^  "  Dec.  Term...  872 

Shorter  vs.  Cobb 89th  «*  "     188,301 

Smith  vs.  Beck 40th"  " 8S 

Smith  vs.  Barnes 24th  •*  "     616 

Spears  vs.  Smith 7th    •*  "     ..578 

Terry  vs.  Bnffington 11th  "  " 185 

The  B.  H.  I.  Co.  vs.  Plant  k  Cubbedge...86th  "  "     181 

Tomlinson  vs.  Cox 8th    "  "     ^  678 

Wayne  vs.  Lumpkin 85th  **  "    408 

White  vs.  Hart 89th"  "    188,281 

Wyly  e<  <rf.,  vs.  Collins  A  Co 9th    "  "    -..» 
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CERTAINTY. 

An  award  will  not  be  set  aside  for  uucertainty,  when  it 
ia  capable  of  being  made  certain.  Anderson  va,  Tay- 
lor      10 

See  BiU  of  Exceptions,  3,  9,  13. 
'*   Criminal  LaWy  1 ,  25, 

CERTIFICATE.     See  BiU  of  Exoeptiona,  12,  16,  17. 

CERTIORARI. 

1.  Where  a  Justice  of  the  Peace  obtained  a  memoran- 
dum 6f  the  evidence  on  the  trial  in  his  Court,  taken 
down  by  plaintiff's  counsel,  and  annexed  it  to  the  pa- 
pers as  his  answer  to  the  certiorari,  and  the  answer 
was  excepted  to  by  the  defendant  in  certiof^an,  on  that 
ground : 

Hddy  That  it  was  error  in  the  Judge  to  dismiss  the  cer* 
Uorari,  He  should  have  ordered  the  Justice  to  make 
such  answer  as  the  law  required.      WtUs  vs.  Flowers.  327 

2.  When  a  Justice  of  the  Peace  commits  an  error  of 
law  in  a  matter  material  to  the  issue  before  him,  as  if 
he  takes  jurisdiction  of  a  claim  of  more  than  $100  00, 
and  a  certiorari  is  applied  for,  and  all  the  require- 
ments of  the  law,  in  reference  to  a  certiorari,  are  com- 
plied with,  it  is  error  in  the  Judge  of  the^  Superior 
Court  to  refuse  tlie  writ  of  certiorari.  Marble  vs. 
Laney 624 

3.  The  errors  complained  of  in  the  petition  for  certio- 
rari were  su£Scient,  iu  law,  to  have  authorized  the 
Judge  to  have  sanctioned  the  certiorari,  and  it  was 
error  to  refuse  to  do  so.    McArdle  vs.  Fogarty 662 

CESTUI  QUE  TRUST.    See  Trusts,  etc. 

CHARGE  OP  THE  COURT. 

1.  If  the  charge  of  the  Court  collectively  be  right,  a 
new  trial  will  not  be  granted,  though  some  isolated 
part  of  it  be  wrong..    (R.)     Newton  vs.  Price 186 

2.  A  charge  of  a  Judge  in  a  criminal  case,  that  if  certain 
facts  are  proven,  the  prisoner  is  guilty,  is  not  error,  if  . 
the  charge  is  supported  by  the  proof.     Kitchens  vs. 
The  State  ^ 217 
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3.  Whik  jurors  are  judges  of  the  law  and  facts  in  crimi- 
nal cases,  they  should  receive  the  law  from  the  Judge, 
and  they  do  wrong  if  they  do  not  regard  his  charge 
as  the  law.     (R.)    Ibid, 

4.  When  the  jury,  after  retiring  to  their  room,  requested 
the  Judge  to  re-charge  them,  upon  some  point  of  law 
in  the  case,  and  the  Judge  summoned  them  into 
Court,  and  in  the  presence  of  the  counsel  and  accused 
complied  with  their  request: 

Hddf  That  such  act  was  not  error,  but  was  proper  in 
the  discharge  of  his  official  duty.     HiU  vs.  The  Stale  484 

6.  When  the  defendant's  counsel  requested  the  Court 
to  charge  all  the  grades  of  homicide,  and  the  facts 
showed  that  the  case  did  not  rest  for  the  defense  upon 
all  the  matters  of  law  governing  homicide : 

Held,  That  it  was  not  error  in  the  Court  to  refuse  the 
charge  as  requested.  It  is  only  in  cases  where  the 
facts  require  such  charge  that  it  should  be  given.  Ibid, 

6.  When  the  omission  to  give  a  charge  by  the  Court  is 
supplied  by  the  J«dge  giving  a  more  favorable  charge 
than  the  law  of  the  case  authorized  : 

Held,  That  this  omission  was  not  error.     Ibid, 

7.  A  trust-estate  is  ordinarily  liable  for  necessaries  for 
its  protection  and  preservation,  and,  to  the  extent  of 
the  income,  for  necessaries  for  the  use  of  the  beneficia- 
ries who  are* in  want,  unless  the  trust-deed  otherwise 
.provides,  but  it  is  not  error  in  the  Court  to  refuse  to 
give  this  principle  of  law  in  charge  to  a  jury,  in  a 
case,  which  turns  wholly  on  an  alleged  express  con- 
tract with  the  trustee,  and  where  there  is  no  evidence 
from  which  the  implied  liability  of  the  trust-estate 
can  be  lawfully  assumed.     Leonard  vs,  Powell 598 

8.  A  charge  of  the  Court,  though  erroneous,  which  does 
not  affect  the  verdict,  is  not  a  good  ground  for  a  new 
trial.     Cxdcher  vs,  Jones « 675 

CHILDREN.    See  ifiwor*. 

CLAIM. 

1.  In  a  claim  case^  if  the  defendant  in  fi,  fa.  was  in  pos- 
session of  the  property  levied  upon,  at  the  time  of  the 
levy,  the  burden  of  proof  is  upon  the  claimant,  and 
he  is  entitled  to  the  conclusion.     Bartleit  vs.JRussdL.  196 
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2.  WheD  property  is  set  apart  under  the  homestead  and 
exemption  laws  of  this  State,  for  the  benefit  of  a 
family,  the  head  of  the  family  may  interpose  a  claim 
for  their  benefit,  in  case  the  property  is  levied  upon, 
for  his  debt«,  to  which  it  is  not  subject.  While  tres- 
pass is  a  remedy  in  such  ease,  it  is  not  the  only  one. 
Ibid. 

COHABITATION.    See  WUness,  2. 

CX)NDONATION.    See  Divorce,  1. 

CONFEDERATE  MONEY. 

It  is  incumbent  on  the  executors,  in  order  to  discharge 
themselves  from  accounting  for  the  money  received  by 
them,  by  the  sale  of  the  testator^s  property,  to  show, 
to  the  satisfaction  of  the  Court  and  jury,  that  the 
money  in  their  hands  had,  in  good  faUh,  in  the  per- 
formance of  their  duty  as  trustees,  been  received  and 
invested  by  them,  in  Confederate  money,  at  a  time 
when  a  prudent  man  would  have  done  so  in  the  man- 
agement of  his  own  affairs,  and  that  the  question 
whether  the  defendants  had  so  acted,  was  a  qiiestion 
for  the  jury  under  the  charge  of  the  Court,  omith  et 
cd.j  V9,  Byers  et  al 439 

CONSTITUTIONAL  LAW. 

1.  The  Mayor  and  Council  of  the  City  of  Albany  has 
no  power  to  impose  a  apeeifio  tax  of  $1  00  per  head 
on  each  horse  or  mule  sold  by  drovers  in  said  city. 
They  may  tax  such  sales  ad  valorem.  Livingstoti  vs. 
City  Council  of  Albany 21 

2.  Under  the  Constitution,  a  cause  miiat  be  disposed  of 
at  or  before  the  second  term.  Providential  cause  is 
not  good  for  postponement,  except  at  the  first  term. 
(R.)    Jonea  vs.  Payne 32 

3.  If  a  defendant  has  filed  no  plea,  he  is  in  default,  and 
cannot  introduce  evidence;  but  this,  under  the  long 
established  practice  in  Georgia,  does  not  entitle  the 
plaintiffs  to  a  judgment  till  they  have  made  out  their 
case  by  proof,  and  the  defendant,  without  a  plea,  has 
the  right  to  object  to  the  rendition  of  a  judgment 
against  him,  which,  upon  the  plaintiff's  own  showing, 

is  illegal.  .  Burden  vs.  Oarhart  &  Brother 76 
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4.  A  motion  for  a  new  trial  was  made  in  the  Court  be- 
lowy  under  the  6th  section  of  the  Xlth  Article  of  the 
Constitution  of  1868,  on  the  ground  that  the  verdict 
of  the  jury  was  iUegalf  and  it  appearing  from  the  re- 
cord that  there  was  evidence,  on  both  sides,  in  regard 
to  the  matter  in  controversy  between  the  parties  : 

Heldf  That,  according  to  the  repeated  rulings  of  this 
Court,  in  order  to  make  the  verdict  illegal,  it  must 
have  been  rendered  witiiout  evidence  to  sup|>ort  it,  or 
be  so  strongly  and  decidedly  against  the  weight  of 
evidence  as  would  authorize  the  Court  to  interfere  and 
set  it  aside.     Crim  V8.  SeUars 94 

5.  The  second  section  of  the  IVth  Article  of  the  Con- 
stitution declares,  that  the  Governor  shall  have  the 
revision  of  all  bills  passed  by  both  Houses  before  the 
same  shall  become  laws,  and  if  any  bill  should  not  be 
returned  by  the  Grovernor  within  five  days  (Sunday 
excepted)  after  it  has  been  presented  to  him,  the  same 
shall  be  a  law,  unless  the  General  Assembly,  by  their 
adjournment,  shall  prevent  its  return  : 

iJe&f,  That,  if  this  was  an  original  question,  indepen- 
dent of  any  construction  heretofore  given  by  the  Ex- 
ecutive Department  of  the  State  Government,  this 
Court  would  be  inclined  to  hold  that  the  Grovernor, 
under  the  Constitution,  could  not  approve  and  sign 
any  bill  after  the  adjournment  of  the  General  A^em- 
\)ly ;  but  upon  looking  into  the  past  history  of  oar 
Legislation,  we  find  that  it  has  been  the  practice  for 
many  years,  for  the  Governor  to  take  five  days  after 
the  adjournment  of  the  General  Assembly  for  the  re- 
vision of  bills,  and  to  sign  them  within  that  time,  bat 
not  afterwards,  that  a  large  number  of  the  most  im- 
portant Acts  now  iipon  the  statute  books  of  the  State, 
have  been  so  approved  and  signed.  This  usage  and 
practice  of  the  Executive  Department  of  the  State 
Government  should  not  now  be  disturbed  or  set  aside. 
Solomon  V8,  Commissioners  of  Cartersville 157 

6.  No  man  in  this  State  is  subject  to  any  civil  or  politi- 
cal incapacity  by  reason  of  his  opinions  upon  any  sub- 
ject, and  that  one  is  a  Universalist  or  infidel,  or  holder 
of  any  faith  or  views,  is  no  ground  for  his  removal 
from  the  guardianship  of  minor  children,  to  which  he 
was  appointed  by  the  will  of  the  deceased  father  of 
the  children.     Maxey  vs.  Bell •  183 

7.  The  retroactive  Ordinance  of  1865  and  the  Conals* 


INDEX.  723 

tutiOD  oF  1868,  confirm  the  Acts  of  the  illegal  legis- 
lative bodies  which  met  in  this  State  during  the  war^ 
where  not  in  aid  of  the  rebellion,  and  not  in  conflict 
with  the  Constitution  of  the  United  States.  But 
these  Acts  of  confirmation  are  not  to  divest  vested 
rights,  but  are  to  be  construed  as  Acts  of  peace  and 
to  prevent  injustice.     Ckilhoun  V8,  KeUogg <•  231 

8.  Under  this  retroactive  legislation,  the  Acts  passed 
during  the  war,  suspending  the^Statute  of  Limita- 
tions, are  made  valid  in  all  cases  where  the  legal  stat- 
utes in  existence  at  the  commencement  of  the  6trng- 

;;]e,  had  not  fully  run  in  favor  of  the  defendant,  be- 
bre  the  passage  of  the  Ordinance  of  1865;  but  they 
do  not  revive  a  right  of  action  that  was  barred  by  the 
legal  Acts  in  existence  prior  to  the  passage  of  the  Or- 
dinance in  1865.     Ibid,' 

9.  The  officers  of  a  company  in  the  Confederate  service, 
purchased  a  horse  for  Miller,  a  member  of  the  com- 

Sany,  to  ride  into  service,  from  Fricks,  the  plaintiff*, 
[iller  died,  and  the  officers  turned  over  the  horse  to 
the  defendant,  who  was  the  father  of  the  deceased,  * 
who  sold  him  for  more  than  the  officers  gave  Fricks 
for  him.  Fricks,  in  1866,  sued  the  officers  for  the 
price  of  the  horse,  and  obtained  judgment  for  the 
amount.  The  defendant  in  the  judgment  then  refer- 
red the  plaintiff's  attorney  to  Miller,  the  present  de- 
fendant, as  the  person  who  was  to  pay  the  judgment. 
He  admitte<l  his  liability,  and  gave  the  note  now  sued 
on,  in  payment  of  the  judgment,  with  the  understand- 
ine  that  if  the  Legislature  passed  any  law  '>  killing 
old  debts,''  he  was  to  hftve  the  same  benefit  as  if  the 
note  had  not  been  given  by  him: 

Heldf  That  the  satisfaction  of  the  judgment  against  the 
officers,  was  a  stifficient  consideration  .to  support  the 
note,  wliid)  is  the  foundation  of  this  action,  and  that 
no  Act  passed  by  the  Legislature  would  have  relieved 
the  defendant  if  no  note  had  been  given,  and  he  is, 
therefore,  liable.    Fricks  V8,  MiUer 274 

• 

10.  When  a  suit  was  brought  since  the  war  in  the 
Courts  of  this  State,  recognized  by  the  Government 
of  the  United  States,  it  was  the  defendant's  duty  to 
appear  and  make  his  defense;  and  if  he  failed  to  do 
so,  and  permitted  judgment  to  go  against  him  upon  a 
note,  the  consideration  of  which  was  illegal,  he  will 
not  afterward  be  beard  to  deny  the  validity  of  the 


724  INDEX. 

jadgment,  unless  he  can  show  that  there  was  fraad| 
illegality  or  error  of  law  in  obtaining  the  judgment 
If  he  wished  to  set  up  the  illegality  of  the  considera- 
tion, he  should  have  done  so  on  the  trial,  prior  to  the 
judgment.    Ibid, 

11.  A  cause  was  tiiyice  continued  here  because  the  record 
was  incomplete.  At  the  third  term  it  was  dismissedi 
because  it  was  the  third  term  of  flaid  cause  and  be- 
cause plaintiff  in  errojr  showed  no  diligence  in  trying 
to  get  the  recorcl  hera  (R.)  (By  two  Judges.)  Wal- 
ker vs.  JacJuon 413 

12.  The  order  of  the  Court  requiring  the  delivery  of 
money  in  his  hands  on  pain  of  imprisonment,  was 
not  an  infringement  by  the  constitutional  inhibition 
against  imprisonment  for  debt,  but  is  in  the  nature  of 
the  performance  of  a  duty,  arising  under  the  plead- 
ings in  Chancery,  which  holds  the  party  amenable  to 
the  power  of  the  Chancellor  until  discharged.  Rem- 
ley  V8.  DeWaU 466 

CONTEMPT. 

1.  When,  after  a  trial  on  a  possessory-warrant  and 
judgment,  the  Court  delivered  the  property  to  the 
successful  party,  on  hid  giving  the  bond  and  security, 
as  required  by  section  3959  of  the  Code,  and  the  case 
was  carried  afterwards  to  the  Superior  Court  by  oer- 
tiorari,  and  the  judgment  revereed,  but  before  the 
reversal,  the  party  receiving  the  property  has  sold 
the  same  and  cannot  produce  it,  it  is  error  in  the 
Court  to  attach  him  for  contempt,  in  failing  to  obey 
its  order  to  redeliver  the  property.  Johnson  vs.  Yeo- 
mans  &  Stickland 368 

2.  The  award  and  order  of  the  Court  is  not  such  a 
judgment  or  decree  for  money,  as  deprives  the  Chao* 
cellor  of  all  further  control  or  jurisdiction  of  the  case 
and  compels  the  complainant  in  the  original  bill  to 
sue  at  law  for  the  amount  so  awarded  to  him,  but  is 
such  a  settlement  under  the  order  of  the  Court,  as 
retained,  in  the  hands  of  the  Chancellor,  full  and 
unquestioned  authority,  jurisdiction  and  power  to  en- 
force obedience  to  the  mandates  of  the  Court  by 
attaching  the  party  for  contempt    BenUey  vs.  DeWaR  466 

3.  When  attachment  m  si  for  contempt  was  served  per- 
sonally by  a  constable,  and  process  was  not  attached 
to  the  original  bill  or  copy  served : 
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Hddf  That  the  service  was  suiEcient  to  bring  tli(^  party 
into  Court,  and  is  not  such  process  as  requires  to  be 
annexed  to  the  bill  or  copy  and  served  by  a  sheriff, 
deputy  or  coroner  of  the  county.     Ibid* 

4.  When  a  party,  in  response  to  an  attachment  for  con* 
tempt,  appears  before  the  Chancellor : 

Heldf  That  he  is  not  in  a  position  to  litigate  on  claims 
of  credit  or  discuss  the  merits  of  the  demand.  The 
naked  question  of  contempt  has  primarily  to  be  dis* 
posed  of  and  the  order  of  the  Court  in  the  premises 
must  be  obeyed.     Ibid. 

5.  The  order  of  the  Court  requiring  the  delivery  of 
money  in  his  hands  on  pain  of  imprisonment,  was 
not  an  infringement  by  the  constitutional  inhibition 
against  imprisonment  for  debt,  but  is  in  the  nature  of 
the  performance  of  a  duty,  arising  under  the  pleadings 
in  Chancery,  which  holds  the  party  amenable  to  the 
power  of  the  Chancellor  until  discharged.     Ibid. 

6.  In  the  exercise  of  the  power  of  the  Chancellor  in 
matters  of  contempt,  this  Court  will  be  reluctant  to 
interfere,  except  there  be  a  flagrant  abuse  of  it.  The 
independence  and  integrity  of  the  judicial  office  de- 
pends on  the  enforcemeut  of  the  processes  and  powers 
of  the  Courts  below,  and  the  legitimate  exercise  of 
them  will  be  sustained  by  this  Court.    Ibid. 

7.  Where  a  rule  nisi  was  served  at  the  April  Term, 
calling  upon  the  sheriff  to  pay  over  money  to  plain- 
tiff in  fi,  fa.,  and  no  answer  was  filed  at  that  term ; 
and  at  the  October  Term  following,  the  sheriff  agreed, 
in  writing,  upon  the  proceeding  for  attachment,  if  he 
did  not  pay  that  week,  it  should  be  had  as  prayed 
for,  and  the  Court  passed  to  the  Adjourned  Term, 
and  the  sheriff  neither  answered  nor  payed  over  the 
money,  but  moved  a  continuance  on  the  ground  of 
absent  counsel,  it  appearing  he  had  other  counsel  who 
had  represented  him  in  the  proceeding,  and  the  absent 
counsel  never  appeared  or  was  known  before  in  the 
case,  and  the  Court  overruled  the  motion  and  granted 
the  rule  absolute: 

Mddj  That  the  Judge  was  right.     Darhy  vs.  ITiomas...  624 

CONTINUANCE. 

1.  This  Court  will  not  control  the  discretion  of  the 
Court  below  in  granting  or  refusing  a  continuance, 
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unless  there  has  been  a  manifest  abase  of  that  discre- 
tion.    Walker  &  Chapman  vs.  Mitchell  &  Co 102 

2.  Where  a  defendant  made  a  motion  to  oontinue  his 
case,  on  the  ^ound  of  the  absence  of  a  witness  who 
had  been  subpoenaed,  but  did  not  state  what  facts  he 
expected  to  prove  by  the  absent  witness : 

Hdd^  That  there  was  no  error  in  the  refusal  of  the 
Court  to  grant  the  continuance.  Rhodes  tw.  The 
Stale 216 

3.  When  one  of  the  three  attorney's  of  a  party  is  sick, 
and  the  other  two  are  at  another  Court,  this  Court 
will  not  continue  the  cause  for  their  absence.     (R. 

,  See  Report.)     Peters  and  child  vs,  Peters  d  al 242 

4.  Where,  u))on  an  indictment  for  assault  with  intent 
to  murder,  the  prisoner  moved  for  a  continuance  on 
the  ground  of  public  excitement  and  set  out  in  his 
motion  that  pnjudice  existed  against  him  by  reason 
of  the  prosecutor  being  the  editor  of  a  newspaper, 
and  keeping  the  case  before  the  public: 

Hdd^  That  this  showing  was  insuf&oient  to  take  the 
case  out  of  the  general  rules  laid  down  by  this  Court 
governing  applications  for  continuance  on  the  ground 
of  prejudice  and  excitement,  and  that  the  statutory 
questions  prescril)ed  for  jurors  protect  prisoners  from 
prejudice  influencing  their  judgments  upon  the  law 
and  facts  of  the  case  intrusted  to  their  consideration ; 
and  this  Court  will  not  control  the  discretion  of 
Courts  below  refusing  continuances  on  this  ground. 
Mitchell  vs.  TheStaU 627 

6.  On  the  trial  of  a  claim  case,  it  appeared  that  eight  . 
bales  of  cotton  had  been  levied  on  as  the  property  of 
H.,  the  defendant  in  execution,  to  satisfy  a  judgment 
obtained  against  him  in  favor  of  the  plaintiff  therein, 
dated  the  12th  of  May,  1866,  which  cotton  was 
claime<l  by  A.  Shaw  &  Son  as  their  pro|>erty,  they 
having,  as  they  alleged,  purchased  said  cotton  in  par* 
suance  of  an  agreement  between  them  that  the  claim- 
ants should  furnish  provisions  and  supplies  to  enable 
the  defendant  in  fi.  fa.  to  make  a  crop  for  the  year 
1866.  The  claimants  did  not  attempt  to  enforce  any 
lien  upon  the  cotton  under  the  provisions  of  the  Code, 
if,  indeed,  they  could  have  done  so  in  this  case.  The 
jury  found  the  property  subject,  and  a  motion  made 
for  a  new  trial  on  sever/tl  grounds,  which  was  refused 
by. the  Court:  ' 
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Hddy  That  there  was  no  error  ill  the  Court  below  in  re* 
fusing  to  continue  the  case  to  enable  the  defendant  to 
open  the  judgment  on  the  statement  of  facts  presen- 
ted by  the  record,  there  being  no  affidavit  showing 
such  a  statement  of  facts  as  would  have  authorized 
the  judgment  to  have  been  opened.  Shaw  &  Son  vs. 
Qunn ^ 584 

See  AtUiehments. 
"   Prcusliee  in  Supreme  OouHy  6,  9. 

CONTRACTS. 

1.  A  married  woman  whose  husband  has  deserted  her 
and  resides  in  another  State^  separate  from  her,  has 
the  right  to  contract  and  be  contracted  with,  and  to 
sue  and  be  sued,  as  a  feme  sole,  McCay,  J.,  dissent- 
ing.    Clark  &  Orubbvs.  Valentino 143 

2.  When,  after  such  desertion  by  the  husband,  the  wife, 
prior  to  the  adoption  of  the  Code,  contracted  to  pay  a 
debt  due  by  the  husband,  in  consideration  that  the 
creditor  would  not  proceed  to  attach  bis  property  in 
her  hands,  she  is  liable.  And* in  case  judgment  is 
obtained  against  her  on  the  contAct,  her  separate  pro- 
perty, acquired  during  the  separation,  or  otherwise,  is 
subject  to  its  payment ;  provided,  in  case  the  separate 
estate  is  given  to  her  by  deed  or  ill,  that  the  donor 
has  not  imposed  by  the  instrument  any  such  restric- 
tions upon  her  power  of  alienation,  as  deny  to  her  the 
right  to  sell  or  bind  it  for  the^payment  of  the  hus- 
band's debts.  If  she  holds  the  property  by  deed  or 
will,  she  holds  it  subject  to  such  conditions  or  restric- 
tions as  the  donor  may  have  Ibposed.  McCay,  J., 
dissenting.     Ibid. 

3.  When  a  party  seeks  to  repudiate  and  rescind  a  con- 
tract for  the  sale  of  land  on  the^round  of  mistake  or 
fraud : 

Seldf  That  he  must  repudiate  and  rescind  the  entire 
contract,  that  he  cannot  treat  the  contract  as  a  nullity 
so  far  only  as  to  excuse  himself  for  its  non-perform- 
ance, and  at  the  same  time  claim  the  legal  right  to  re- 
tain the  money  paid  him  for  the*land  under  that  con- 
tract ;  that  both  parties  are  botind  by  the  contract,  or 
it  is  not  binding  on  either  of  them.  Lane  vs,  Lati- 
mer  .• 171 

4.  The  right  of  a  party  to  elect  to  rescind  and  repudi- 

VOL.XM— 47. 
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ate  a  contract  on  the  groimd  of  mistake  or  fraody  ac- 
crues to  him  on  the  discovery  of  the  mistake  or  firaud| 
and  not  before.    Ibid. 

5.  Where  parties  are  engaged  in  illegal  transactions, 
whether  malum  prohibitum,  or  malum  in  st^  tlie  Courts 
of  this  State  will  not  interpose  to  grant  any  relief 
In  such  cases  the  rule  is,  for  the  Court  to  leave  the 

{parties  where  it  finds  them^  no  matter  whether  the  il- 
egality  of  the  contract  appears  from  the  plaintiff's 
case,  or  is  set  up  bj  Way  of  defense.    Buffg  V8.  Towner  315 

6.  Where  a  deed  to  land  was  executed  to  the  legal  owntf 
of  a  slave,  in  accordance  with  a  contract  between  the 
slave  and  his  master  for  his  emancipation  in  this  State^ 
while  such  emancipation  was  prohibited  by  law,  and 
the  land  was  paid  for  with  the  money  of  the  slave 
who  was  placed  in  possession  thereof  and  permitted 
to  remain  there,  for  his  own  use  and  benefit,  in  viola- 
tion of  law,  till  after  the  abolition  of  slavery,  the 
Court  will  not  entertain  a  suit  by  the  former  owner 
of  the  slave,  to  recover  the  laud  from  the  |>oeBessien 
of  his  former  slave.  As  the  deed  was  void  and  the 
transaction  in  violation  of  the  laws  and  the  public 

Eolicy  of  the  State,  the  Court  will  help  neither  party, 
ut  will  leave  them  where  it  finds  them.     Ibid. 

7.  In  such  case  the  defendant  may  set  up  the  illegality 
of  the  transaction,  to  defeat  the  plaintiff's  recoveiy, 
and  the  Court  will  entertain  the  defense,  not  for  the 
defendant's  sake,  but  Wfon.  grounds  of  public  policy. 
And  it  was  error  in  the  Court,  in  this  case,  to  refuse 
to  permit  the  defendant  to  introduce  evidence  to  es- 
tablish the  illegality  of  tlie  transaction,  and  the  will- 
ful participation  of  the  plaintiff  in  it,  with  intent  to 
violate  the  public  policy  of  the  State.     Ibid. 

8.  A  note  given  since  the  war  to  the  Mayor  and  Coun- 
cil of  Savannah,  for  tax  assessed  by  the  city  authori- 
ties during  the  existence  of  the  Confederate  Govern- 
ment, but  not  collected,  is  void  for  want  of  considera- 
tion.   (ySryne  V8,  Mayor  and  Aldermen  of  ScMannah  SSI 

9.  A  note  given  for  such  tax  and  for  ground  rent  due 
the  city,  by  contract  madp  prior  to  the  war,  is  void  as 
to  the  tax,  but  good  as  to  the  rent.  The  considera- 
tion is  clearly  severable,  as  the  record  shows  precisely 
how  much  of  it  was  for  tax  and  bow  much  for  rent. 
Ibid. 
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CORPORATIONS. 

1«  It  is  only  in  a  stroog  case,  and  when  the  majoritj 
are  clearly  violating  the  chartered  rights  of  the  mi- 
Dority,  and  putting  their  interests  in  imminent  dan- 
ger, that  a  Court  of  Equity  will,  at  the  instance  of  a 
minority  of  the  stockholders  in  a  corporation,  inter- 
fere with  the  management  of  its  affairs,  and  appoint  a 
Receiver^  and  in  such  a  ease  a  bill  with  mere  general 
charges  of  fraud,  illegality  or  mismanagement  is  de- 
murrable. Such  facts  must  be  stated,  as  will,  if  true, 
clearly  show  illegal  action  by  the  majority,  so  as  to 
endanger  the  interests  of  the  minority,  and  make  the 
interference  of  a  Court  necessary  for  the  protection  of 
their  rights.     Hand  V8,  Dexter  et  al^ • • 454 

2.  The  Southern  Express  Company,  as  a  corporation,  is 
liable  for  the  acts  of  its  officers  and  agents,  when 
acting  in  the  sphere  of  their  appropriate  duties,  and 
an  agent  of  said  company  who  arrested  the  plaintiff, 
who  was  suspected  with  having  stolen  money  from 
the  company,  for  the  purpose  of  recovering  the  money 
so  stolen  for  the  benefit  of  the  company,  was  acting 
within  the  sphere  of  his  appropriate  duty  as  the  agent 
of  said  company,  and  the  arrest  of  the  plaintiff  by 
such  agent  under  the  circumstances  set  forth  in  the 
record,  was  not  such  a  willful  trespass  on  the  part  of 
the  agent  as  will  exonerate  the  company  from  liability 
for  the  conduct  of  their  agent  in  making  the  arrest; 
the  more  expecially  as  the  company,  after  the  arrest 
and  discharge  of  the  plaintiff,  recognized  the  authority 
of  their  agent  to  make  the  arrest,  by  endeavoring  to 
procure  a  release  from  the  plaintiff  for  the  damages 
sustained  by  him  in  consequence  of  such  arrest  and 
imprisonment.  (By  two  Judges.)  Green  vs.  So,  JEx, 
Company 615 

3.  Whilst  it  is  the  duty  of  the  Court  to  hold  the  defend- 
ant to  a  strict  performance  of  the  obligation  and  lia- 
bilities imposed  by  law,  it  is  also  the  duty  of  the 
Court  to  protect  the  company  from  being  wrongfully 
plunderea  under  the  form  and  color  of  law;  and 
wherever  it  is  apparent  to  this  Court  that  juries, 
either  from  passion  or  prejudice  against  incorporate 
compaoies,  have  rendered  verdicts  which  are  grossly 
excessive,  it  will  not  hesitate  to  set  them  aside  and 
grant  a  new  trial.  The  legal  and  equitable  rights  of 
incorporate  Companies  are  to  be  measured  by  the  same 
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standard  in  the  rendition  of  the  verdicts  of  jaries  as 
those  of  natural  persons.     Ibid. 

4.  A  foreign  corporation  doing  business  in  this  State,  is 
subject  to  the  jurisdiction  of  the  Courts  of  this  State, 
if  it  can  be  served  with  process ;  and^  as,  by  our  law, 
any  corporation  may  be  served  with  the  process  of  a 
Court  having  jurisdiction  of  the  suit,  by  serving  ''any 
officer  or  agent  of  such  corporation,"  so  any  foreign 
corporation  having  an  officer  or  agent  here,  may  be 
served  by  serving  its  officer  or  agent  C^y  Fire  Ins. 
Co.  of  Hartford  V8,  Garrugi 680 

COSTS. 

Inasmuch  as  the  Code  does  not  especially  provide  who 
shall  pay  the  costs  on  the  trial  of  such  cases  (for 
abating  a  nuisance)  when  the  verdict  is  for  the  de- 
fendant, yet,  as  the  jury  have  found  that  the  com- 
plaint of  the  parties  was  not  well  founded  in  point  of 
fact,  by  returning  a  verdict  for  the  def^dant  tDiih 
coats  ofsuitf  it  is  but  just  and  right,  that  the  parties 
who  originated  and  instituted  the  proceeding  should 
pay  the  cost  of  it.  Wilkerson  et  al  vs.  Officers  of  the 
Court 135 

See  Garnishment,  1. 

COUNTY. 

Under  the  laws  of  this  State  an  action  does  not  lie 
against  the  county  for  damages  caused  by  neglect  of 
the  proper  authorities  to  repair  a  bridge,  it  not  ap- 
pearing that  it  was  a  toll-bridge,  or  such  an  one  as 
was  built  by  a  contractor,  and  that  there  was  a  failure 
to  take  the  proper  bond  of  indemnity  required  by  sec- 
tions 710  and  71I'of  the  Code.  Judgment  affirmed. 
Warner,  J.,  dissenting.  Scales  vs.  The  Ordinary  of 
Muscogee  Cov/aty .t 225 

CREDIBILITY  OF  WITNESSES. 
See  WUnesSy  3. 

CRIMINAL  LAW. 

1.  The  4293d  section  of  the  Code  declares,  that  ''an  as- 
sault with  intent  to  murder,  by  using  any  veenxm 
likely  to  produce  death^  shall  be  punished/'  etc    The 
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allegation  is,  that  the  defendant  beat  and  wounded 
the  said  Emanuel  Mann  with  a  pistol,  the  same  being 
a  weapon  likely  to  produce  death : 
Hddf  That  the  indictment  was  sufficient,  in  law,  to  au- 
thorize the  Court  to  render  judgment  thereon;  that 
the  legal  presumption  is,  ailer  verdict,  that  the  jury 
were  satisfied,  from  the  evidence,  that  the  pistol  was 
of  sufficient  size  to  have  produced  death  by  beating 
another  with  it,  as  is  alleged  in  the  indictment.  Prior 
vs.  The  State  of  Geotyia 155 

2.  If  a  man  ask  a  female,  in  her  presence,  without  pro- 
vocation, "  to  go  to  bed  with  him,"  intending  thereby 
to  propose  illes;al  sexual  intercourse,  he  is  guilty  of 
using  obscene  and  vulgar  language  in  the  presence  of 
a  female,  under  section  4306  of  the  Kevised  Code  of 
Georgia.     Dillard  vs.  The  State 278 

3.  Section  4318  of  the  Revised  Code,  providing,  that 
**  arson  in  the  day  time  shall  be  punished  by  a  shorter 
period  of  imprisonment  and  labor  than  arson  commit- 
ted in  the  night"  is  directory  only  to  the  Judge  in  the 
exercise  of  his  discretion  as  to  the  number  of  years  for 
which  he  shall  sentence  one  convicted  of  arson,  and 
it  is  not  necessary  in  the  indictment  to  charge  that  the 
offense  was  committed  in  the  day  or  in  the  night. 
BrightweU  V8.  The  State 482 

4.  When  a  party  has  been  arraigned  upon  a  good  bill  of 
indictment,  and  the  jury  empanneled  and  charged 
with  the  case,  and  the  Solicitor  General  altered  the  in- 
dictment in  the  presence  of  the  foreman  and  some  of 
the  grand  jury: 

Heldy  That  a  motion  for  verdict  of  acquittal  ought  not 
to  have  been  granted  by  the  Court,  although  the  act 
of  the  Solicitor  General  was  unauthorized  and  im- 
proper in  the  premises.    Hill  vs»  The  State 484 

5.  Under  the  Code  of  this  State,  all  exceptions  to  the 
indictment  for  form,  or  for  matters  that  may  arise  by 
special  demurrer,  or  by  plea  in  abatement  or  in  bar, 

•  must  be  made  in  writing  preliminary  to  the  trial,  and 
if  not  made  at  the  proper  time,  are  to  be  held  as 
waived  in  contemplation  of  law.     Ibid. 

6.  When  the  Judge  below  caused  the  witnesses  to  have 
their  testimony  read  over  to  them,  to  be  corrected,  if 
necessary,  in  presence  of  the  jury,  or  where  the  Judge 
himself  suggested  corrections  of  what  had  been  sworn: 
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Hddf  That  this  practice  is  not  error,  and  that  it  is  the 
right  and  privilege  of  the  Judge  below  to  direct  the 
progress  of  the  trial,  and  see  that  the  evidence  is  cor- 
rectlj  taken  down.    Ibid. 

7.  When  a  dissolution  is  approaching,  and  the  djiog 
man  has  lost  hope  of  life,  and  his  mind  feels  the  fall 
consciousness  of  his  condition,  the  solemnity  of  the 
scene  give  to  his  statements  the  sanctity  of  troth,  and 
such  dying  declarations,  when  fbade,  should  be  admit- 
ted in  evidence  and  considered  bj  the  jufy,  under  the 
charge  of  the  Court  upon  the  law  applicable  to  them. 
Ibid. 

8.  Leading  questions,  under  section  3809  of  the  Ot)de, 
are  within  the  discretion  of  the  Judge,  for  the  pur- 
poses of  justice,  and  when  the  presiding  officer  of  the 
Court  permits  them  to  J)e  propounded,  this  Court  will 
not  interfere  to  limit  qr  restrict  the  Judge  in  the  ex- 
ercise of  his  legal  discretion.     Ibid. 

9.  If  a  woman  cohabit  with  a  roan,  under  bis  promise 
to  marry  her  legally,  but  finding  that  he  does  not  take 
legal  steps  to  do  so,  quits  him,  and  again  cohabits 
with  him,  she  is  not  his  wife,  and  is  a  competent  wit- 
ness on  his  trial  for  crime.     (R.)    Ibid. 

10.  When  the  jury,  after  retiring  to  their  room,  reques- 
ted the  Judge  to  recharge  them,  upon  some  point  of 
law  in  the  case,  and  the  Judge  summoned  them  into 
Court,  and  in  the  presence  g(  the  counsel  and  accused 
complied  with  their  request : 

Hdd,  That  such  act  was  not  error,  but  was  proper  in 
the  discharge  of  his  official  duty.    Ibid. 

11.  When  the  Court,  in  a  case  of  homicide,  charged  the 
jury  that,  when  a  killing  had  been  committed,  the  law 

i)resumed  malice,  and  it  was  incumbent  upon  the  de- 
endant  to  show  there  was  no  malice : 
Hdd^  That  this  charge  was  a  well  settled  rule  of  law. 
Ibid. 

12.  When  the  defendant's  counsel  requested  the  Court 
to  charge  all  the  grades  of  homicide,  and  the  fiicto 
showed  that  the  case  did  not  rest  for  the  defense  upon 
all  the  matters  of  law  governing  homicide: 

Hddf  That  it  was  not  error  in  the  Court  to  refuse  the 
charge  as  requested.  It  is  only  in  cases  where  the 
&cts  require  such  charge  that  it  should  be  pven. 
Ibid. 
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13.  When  the  omission  to  give  a  cliarge  by  the  Court  is 
supplied  by  the  Judge  giving  a  more  favorable  charge 
than  the  law  of  the  case  authorized : 

Sdd,  That  this  omission  was  not  error.     Ibid, 

14.  When  the  facts  of  the  case  show  that  the  prisoner 
shot  at  the  deceased  and  killed  him,  although  no  mo- 
tive of  anger  or  provocation  is  proven^  the  Uw  will 
imply  malice  from  such  wanton  an4  reckless  trifling 
with  human  life,  and  when  the  evidence  sustains  the 
verdict  of  the  jury^  tliis  Court  will  not  set  aside  their 
finding.     Ibid. 

15.  An  indictment  for  obstructing  legal  process  is  not 
one  of  the  cases  which,  under  section  4609  of  the  Be- 
vised  Code,  may  be  settled  between  the  prosecutor  and 
the  defendant,  nor  is  it  within  the  power  of  the  Solic- 
itor General,  after  the  supposed  settlement  of  such  a 
case,  to  enter  a  noUe  prosequi  of  it  by  handing  a  paper 
to  that  effect  to  the  Clerk ;  nolle  prosequi,  as  it  must 
go  upon  the  minutes  of  the  Court,  must  be  made  in 
the  presence  and  with  the  knowledge  of  the  Judge; 
and  in  cases  not  authorized  by  law  to  be  settled  between 
the  parties,  mast  be  by  consent  of  the  Court.  Stat- 
ham  vs.  TheSUite 607 

16.  The  propriety  of  appointing  a  Solicitor  General  j>ro 
tenUf  in  consequence  of  the  interest  of  the  Solicitor 
General  in  the  case,  is  largely  in  the  discretion  of  the 
Court,  and  this  Court  will  not  interfere  unless  that 
discretion  is  abused ;  and  the  Court  may  appoint  as 
Solicitor  General  pro  tern.,  a  practicing  lawyer  of  the 
Circuit  who  does  not  reside  therein.  Ibid. 

17.  It  is  in  the  discretion  of  the  Court  to  permit  lead- 
ing questions  to  be  put  to  a  witness  who  shows  a  re- 
luctance to  answer  the  questions  of  the  party  who 
calls  him.  Ibid. 

IS.  When  a  Judge,  in  his  charge  to  the  jury  in  an  in- 
dictment for  obstructing  legal  process,  told  the  jury 
that,  if  the  defendant  acted  agatnst  or  resisted  the 
sheriff,  either  by  physical  force  or  by  argument,  he 
was  guilty,  and  the  proof  dearly  showed  that  he  did 
resist  by  physical  force : 

Ileldf  That  though  the  charge  was  erroneous  in  stating 
that  the  resistance  might  be  by  argument,  yet,  as  the 
verdict  was  clearly  right  under  the  proof,  a  new  trial 
will  not  be  granted.   Ibid.  \ 
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19.  Where,  npon  an  iodictment  for  aasault  with  intent 
to  murder,  the  prisoner  moved  for  a  oontinuanoe  on 
the  ground  of  public  excitement  and  set  out  in  his 
motion  that  prejudice  existed  against  him  by  reason  of 
the  prosecutor  being  the  editor  of  a  newspaper,  and 
keeping  the  case  before  the  public : 

Heldj  That  ^his  showing  was  insufficient  to  take  the  case 
out  of  the  general  rules  laid  down  by  this  Court  gov- 
erning applications  flr  continuance  on  the  ground  of 
prejudice  and  excitement,  and  that  the  statutory  ques- 
tions prescribed  for  jurors  protect  prisoners  from  pre- 
judice influencing  their  judgments  upon  the  law  and 
facts  of  the  case  entrusted  to  their  consideration  ;  and 
this  Court  will  not  control  the  discretion  of  Courts 
below  refusing  continuances  on  this  ground.  MUchdl 
V8.  TheStaJU 527 

20.  Wiien  the  Judge  asked  the  counsel  for  the  prisoner 
if  they  would  consent  to  the  jury  dispersing  during 
the  progress  of  the  trial,  which  was  given  twice  and 
the  jury  dispersed,  and  the  third  time  it  was  asked, 
prisoner,  by  his  counsel,  objected,  and  the  jury  was 
held  together,  and  there  is  no  averment  of  any  im- 
proper act  or  interference  with  the  jury : 

Ildd^  That  there  is  no  error  in  law  committed  entitling 
the  party  to  a  new  trial.  But  such  inquixy  by  the 
Court  is  improper ;  juries,  afler  being  charged  with  the 
consideration  of  the  case,  ought  not  to  disjterse  and 
intermingle  with  the  crowd;  such  opportunity  en- 
dangers the  purity  of  verdicts,  and  when  allowed 
ought  not  to  be  by  the  request  of  the  prisoner's  con- 
sent in  the  presence  of  the  jury,  thus  putting  his  as- 
sent on  the  principle  of  iporal  duress,  where  his  re- 
fusal might  prejudice  the  jury  against  him.  IbiiL 

21.  When  a  newspaper  publication  was  presented  as  the 
justification  of  an  assault  and  battery,  and  the  Judge 
refused,  by  his  charge,  to  give  such  publication  the 
effect  of  opprobrious  words  spoken  in  the  presence  of 
the  party,  or  of  holding  the  saying,  '<  I  put  the  pub- 
lication in  the  paper  as  a  man,  and  am  responsible  for 
it,''  as  in  effect  within  the  provision  of  the  Code: 

Heldy  That  the  Judge  was  correct  in  his  view  of  the 
law,  and  that  the  statute  only  embraces  such  oases 
where  the  opprobrious  words  are  uttered  in  the  pres- 
ence of  the  party  which,  in  their  nature,  are  supposed 
to  arouse  the  passions,  and  justify,  under  certain  eir- 
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cumstanoes  to  be  adjudged  by  the  jury,  instant  and 
appropriate  resentment^  not  disproportioned  to  the 
provocation.  Ibid. 

22.  Where  a  party,  meeting  another,  is  himself  the  as- 
sailant, demanding  explanations  and  apologies,  or 
using  offensive  language  calculated  to  provoke  a  diffi- 
culty, and  the  party  thus  assailed  stepped  back,  put- 
ting his  hand  in  his  pocket,  and  the  Judge  charged 
the  jury,  '*M.  would  have  been  justified  only  when 
H.  endeavored  to  draw,  a  weapon,  or  make  pretence 
of  drawing  one  out,  if  he  struck  before  any  effort  or 
show  of  drawing  a  weapon  had  taken  place,  and 
struck  because  he  put  his  hand  in  his  pocket,  he  is 
guilty  of  assault  and  battery  :'' 

Heldy  That  such  charge  was  a  correct  presentation  of 
the  law ;  and  that  where  a  man  goes  to  another  to  as- 
sail him  or  demand  explanations  or  apologies,  or,  in 
anger,  using  offensive  words,  and  the  party  so  assailed, 
without  proof  of  some  previous  threats,  steps  away, 
putting  his  hand  in  his  pocket,  it  is  an  unauthorized 
presumption  of  law  and  fact  that  he  has  a  concealed 
weapon,  which  he  is  about  to  draw  or  use,  and  that 
men  must  act  on  something  more  substantial  in  appear- 
ance than  this;  there  must  be  some  definite  act,  some 
apparent  preparation  to  di*aw,  and  that  he  has,  in  fact, 
a  weapon  to  justify  or  paliate  the  commission  of  vio- 
lence in  the  premises,  and  the  pretence  of  reasonable 
fears  or  right  of  self-defense  from  acts  like  this,  is  an 
unwarranted  pretext,  the  allowance  of  which,  by 
Courts,  would  be  to  trifle  with  human  life.  Ibid. 

23.  Indictments  for  adultery,  etc.,  under  section  4460 
of  the  Revised  Co<le,  cannot  be  found  jointly  against 
the  man  and  the  woman  charged.  And  an  indictment 
against  both  will  be  quashed  on  demurrer  before  trial. 
FoHtetvB.  The  State 582 

24.  Under  the  Constitution  of  1868,  and  by  the  laws 
therein  adopted,  the  Superior  Court  has  jurisdiction 
to  hear  and  try  criminal  cases  not  involving  life,  or 
imprisonment  in  the  penitentiary.  Bell  vs.  Tlie  J^ate.  589 

25.  In  an  indictment  for  larceny  from  the  person,  where 
the  property  stolen  was  described  as  "  twelve  five  dol- 
lars and  one  ten  dollars  notes,  to-wit:  United  States 

!>romissory  or  bank  notes  of  the  value  of  seventy  dol- 
ars/'  etc : 
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Held,  That,  after  verdtot,  it  is  too  late  to  object  to 
the  descriptioQ  as  insuffioient,  and  as  in  the  alteroa- 
tive.    Ibid. 

CROSS  ACTION.  See  Set-off. 

CRUEL  TREATMENT. 

Kicking's  one's  wife,  wounding  and  bruising  her  eye, 
head  and  face,  is  sufiScient  cruel  treatment  to  justify  a 
divorce,  and  a  condonation  will  not  prevent  it,  if  tliat 
condonation  was  upon  a  condition  which  has  been  bro- 
ken by  the  husband.     (R.)     OzmorevB,   Ozmare 46 

CUMULATIVE  EVIDENCE.    See  New  Trial,  30. 

CUSTOM. 

The  custom  of  any  business  or  trade  is  binding  when  it 
is  of  such  universal  practice  as  to  justify  the  conclu- 
sion that  it  became,  by  implication,  a  part  of  the  con- 
tract    MoU  V8.  Sail,  Moaes  &  Co 117 

DAMAGES. 

1.  As  a  general  rule,  remote  or  consequential  damages 
are  not  allowed  whenever  they  cannot  be  traced  sole- 
ly to  the  breash  of  the  contract,  or  unless  they  are  ca- 
pable of  exact  computation,  such  as  the  profits  which 
are  the  immediate  fruit  of  the  contract,  and  are  inde- 
pendent of  any  collateral  enterprise,  entered  into  in 
contemplation  of  the  contract ;  but  any  n^cesMry  «x- 
feMe  tohich  one  of  the  contracting  parties  incurs  in  com- 
plying  with  the  contract,  may  be  recovered  oa  damages. 
Bryan  vs.  South-Western  R.  R,  Co 71 

%  A  motion  was  made  for  a  new  trial,  on  the  ground  that 
there  was  no  evidence  to  support  the  verdict,  and  it 
appearing  fVom  the  evidence  contained  in  the  record 
that  there  was  sufficient  evidence  to  support  it,  and  no 
error  in  the  charge  of  the  Court  to  the  jury : 

Hdd,  That  this  Court,  in  accordance  with  its  repeated 
rulings,  will  not  interfere  with  the  discretion  of  the 
Court  below  in  refusing  to  grant  a  new  trial,  and  that 
ten  per  cent,  damages  be  awarded,  as  provided  by  th^ 
4221st  section  of  the  Code.  Holmes  vs.  Booher,  Fee 
A  Co. 126 
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3;  If  a  widow  die  pending  a  suit  by  her  for  the  homi- 
cide of  her  husband,  the  right  of  action  for  such  hom- 
icide survives  to  the  children,  and  in  such  last  suit 
the  measure  of  damages  is  the  injury  to  the  children, 
to  be  measured,  as  in  the  case  of  the  widow,  by  a  rea- 
sonable support  for  them,  according  to  the  condition 
in  life,  etc.,  of  the  father,  and  according  to  the  expec- 
tation of  his  life  as  found  by  the  mortuary  tables. 
Daoia  V8.  Sovih- Western  R.  B.  Co 223 

4,  There  was  no  error  in  the  Court  below  in  granting  the 
new  trial,  on  the  ground  that  the  verdict  for  $10,000 
was  grossly  excessive,  under  the  evidence  as  disclosed 
by  the  record  ;  the  jury  were  not  authorized  to  find  a 
verdict  for  vindictive  damages,  and  it  wasthe  duty  of 
the  Court  to  have  set  it  aside,  as  it  was  contrary  to  the 
principles  of  justice  and  equity.  Whilst  it  is  the  duty 
of  the  Court  to  hold  the  defendant  to  a  strict  perform- 
ance of  the  obligation  and  liabilities  imposed  by  law, 
it  is  also  the  duty  of  the  Court  to  protect  the  compa- 
ny from  being  wrongfully  plundered  under  the  form 
and  color  of  law ;  and  wherever  it  is  apparent  to  this 
Court  that  juries,  either  from  passion  or  prejudice 
against  incorporated  companies,  have  rendered  ver* 
diets  which  are  grossly  excessive,  it  will  not  hesitate 
to  set  them  aside  and  grant  a  new  trial.  The  legal 
and  equitable  rights  of  incorporate  companies  are  to 
be  measured  by  the  same  standard  in  the  rendition  of 
the  verdicts  of  juries  as  those  of  natural  persons.  By 
two  Judges.     Grreenvs.   The  So.  Express  Cb 516 

As  to  Excessive  Damages,  see  New  Tibial,  2. 

DEBT.     See  Imprisonment  for  Debt 

DE  FACTO  GOVERNMENT. 

1.  A  de/cM^to government  which  is  able  to  maintain  its  su- 
premacy by  its  armies  may  exercise  this  power,  and 
those  who  are  subject  to  its  control  are  bound  to  obe- 
dience. But  if  it  accesses  a  tax  and  is  overthrown  be- 
fore it  is  collected,  the  rightful  sovereign  will  not  en- 
enforce  such  assessment  against  the  subjects  of  the  gov- 
ernment de  jure,     (XBryne  vs,  M.&A.of  Savannah.  331 

2.  In  such  case  those  who  have  paid  the  tax  to  the  de 
facto  government  while  it  was  supreme  have  no  means 
of  recovering  it  back ;  and  those  who  did  not  pay  till 
its  overthrow,  are  under  no  obligation  to  pay.     Ibid* 
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3.  A  note  given  sinoe  the  war  to  the  Mayor  and  Conn- 
cil  of  Savannah,  for  tax  assessed  by  the  city  authori- 
ties during  the  existence  of  the  Confederate  Govern* 
inent  but  not  collected,  is  void  for  want  of  considera- 
tion.    Ibid. 

DEFAULT. 

If  a  defendant  has  filed  no  plea  he  is  in  default,  and 
cannot  introduce  evidence;  but  this,  under  the  long 
established  practice  in  Georgia,  does  not  entitle  the 
plaintiifa  to  a  judgment  till  they  have  made  out  their 
case  by  proof,  and  the  defendant  without  a  plea,  has 
the  right  to  object  to  the  rendition  of  a  judgment 
against  him,  which  upon  the  plaintiff's  own  showing 
is  illegal.     Durden  va,  Carhart&Bro 76 

See  Ckmaiituiional  Law^  10. 
"   Equity,  i. 

DEMURRER 

1.  The  declaration  in  this  case  sets  forth  a  cause  of 
action,  and  the  demurrer  was  properly  overruled. 
Ozmore  vs.  Ozmore 46 

2.  When  a  general  demurrer  is  filed  to  a  bill,  the  Court 
must  decide  upon  the  case  made  by  the  bill  without 
reference  to  the  answer.  (R.)  Tommey  &  Stewart  ts. 
EUk 260 

DILIGENCE. 

See  Innkeepers. 
*^   Practice  in  Supreme  Court,  3,  4, 10,  12,  16. 

DIMINUTION  OF  THE  RECORD. 

Sec  Practice  of  Supreme  Chart,  17. 

DISCRETION  OF  JUDGE. 

In  the  exercise  of  the  power  of  the  Chancellor  in  matters 
of  contempt,  this  Court  will  be  reluctant  to  intei^fere, 
except  there  be  a  flagrant  abuse  of  it.  The  indepen- 
dence and  integrity  of  the  judicial  office  depends  on 
the  enforcement  of  the  processes  and  powers  of  the 
Courts  below,  and  the  legitimate  exeroise  of  them  will 
be  sustained  by  this  Court.    Bemley  vs.  DeWall 466 

See  New  Trial,  2,  6,  7, 11,  12. 
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DISPERSION  OF  JURY. 
See  Oriminal  Lawy  20. 

DIVORCE. 

1.  Kicking  one's  wife,  wounding  and  bruising  her  eye, 
head  and  face,  is  sufficient  cruel  treatment  to  justify  a 
divorce,  and  a  condonation  will  not  prevent  it,  if  that 
condonation  was.  upon  a  condition  which  has  been 
broken  by  the  husband.    (R.)     Ozmore  vs.  Ozmore.,,     46 

2.  An  action  for  divorce  was  brought  by  the  husband 
against  his  wife,  alleging  as  a  ground  for  divorce,  the 
willful  and  continued  desertion  of  the  wife  for  the 
term  of  three  years : 

Heldf  That  the  husband  was  a  competent  witness  on 
the  trial  thereof,  under  the  provisions  of  the  3798th 
section  of  the  Code;  but  he  could  not  testify  as  to 
any  facts  derived  by  him  from  the  confidential  rela- 
tion of  husband  and  wife.     Castello  vs.  CasteUo 613 

DORMANT  JUDGMENTS. 

A  judgment  on  which  an  execution  issued  within  seven 
years  from  its  date,  is  not  dormant  if  there  be  a  proper 
entry  upon  the  fi,  fa.  within  seven  years  from  Us  date, 
even  though  the  entry  on  the  fi.  fa.  be  more  than 
seven  years  afler  the  date  of  the  judgment.  Tanner 
vs.  HoUingsworth 133 

See  Equity^  2. 

DOWER. 

Where  H.  died  intestate,  leaving  a  widow  as  his  sole 
heir-at-law,  who  elected  to  take  her  dower  in  the 
lands  of  her  deceased  husband,  and  afterwards  ap- 
plied for  a  homestead  out  of  the  other  lands  of  her 
deceased  husband: 

Held,  That,  after  electing  to  take  her  dower,  she  was 
not  entitled  to  a  homestead  out  of  the  other  lands  of 
which  her  husband  died  seized  and  possessed.  Hick- 
son  vs,  Bryan 620 

DRAFT.    See  Notice. 

DRUNKENNESS.    See  Jn«Ara»ce,  4. 
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DYING  DECLARATIONS. 

See  Criminal  Law,  7. 

EJECTMENT. 

1.  When  a  party  seeks  to  introdnce  the  copy  of  a  grant 
in  evidence,  he  must  make  oath  that  the  original  is 
not  in  his  power  or  possession,  and  that  he  does  not 
know  where  it  is,  in  order  to  lay  the  foundation  for  the 
introduction  of  such  copy  in  evidence  to  the  jury. 
(By  two  Judges.)    Cameron  et  al.  vs.  Keney  el  al 40 

2.  In  an  action  of  ejectment  by  the  heirs-at-law,  proof 
that  the  ancestor  died  seized  and  possessed  of  the 

E remises  in  dispute,  and  that  they  were  aflerwards, 
y  the  judgment  of  the  proper  Court,  assigned  as 
dower  to  the  widow,  and  tiiat  she  went  into  posses- 
sion, and  is  now  dead,  makes  such  |>rima/acitf  case  as 
entitles  the  plaintiffs  to  recover,  unless  the  ddendant 
show  title  in  himself.    Brown  vs,  Ookonetal 42 

3.  After  a  careful  examination  of  the  record,  we  find  do 
evidence  to  sustain  any  finding  for  mesne  profits^  and 
we  therefore  reverse  the  judgment  of  the  Court  below, 
unless  the  plaintiffs  will  write  off  the  amount  found 
for  mesne  profits.  If  they  do  this,  the  judgment  will 
stand  affirmed  for  the  premises  in  dispute.    /6idL 

4.  The  fraudulent  alteration  of  a  deed  by  the  grantee 
which  voids  it,  may,  in  an  action  of  ejectment,  be 
shown  at  law  without  going  into  a  Court  of  Equity. 
Rives  vs.  Thornton 68 

6.  When  the  deed  is  dra^n  from  the  defendant  by 
notice,  and  the  plaintiff  introduces  it  in  evidence,  he 
may  show  that  it  has  been  fraudulently  altered  by  the 
defendant,  the  grantee,  when  he  seeks  to  recover  on  a 
breach  of  a  condition  subsequent.  The  deed  in  such 
case  is  a  necessary  link  in  his  title,  and  the  plaintiff 
may  show  that  it  has  been  altered  by  the  defendant 
Ibid. 

ELECTION. 
See  WiUsy  1. 
"    Homestead^  7. 

EQUITY. 

1.  Where  P.  had  advanced  money  to  B.  and  C,  one  of 
whom  was  F.'s  son,  to  buy  a  tract  of  land,  with  the 
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nnderstanding  that  the  title  was  to  be  taken  in  P/b 
namOi  and  B,  and  C.  bought  the  land,  and  had  the 
title  made  to  P.,  but  having  diverted  a  part  of  the 
money  to  other  purposes,  they  engaged  to  give  the 
vendor  their  note  with  security  for  the  part  left  un- 
paid, and  subsequently,  after  the  deed  to  P.  was  duly 
recorded,  they  procured  G.,  by  false  pretences,  to  be- 
come their  surety  on  said  note,  telling  him  the  land 
was  bound  for  the  debt: 
Held,  That  these  facts  did  not  furnish  evidence  to  jus- 
tify the  inference  that  P.  was  engaged  in  the  fraud, 
so  as  to  authorize  a  judgment  in  favor  of  the  com- 
plaint, allowing  the  land  to  be  sold  for  the  payment 
of  the  note.     Oay  V8.  Peacock  et  at. 84 

2.  When  the  plaintifT  in  a  judgment  has  taken  the 
benefit  of  the  homestead  and  exemption  law,  and 
thereby  exempted  all  his  property  from  the  payment 
of  his  own  debts,  a  defendant  in  a  judgment  in  his 
favor,  who  has  a  judgment  against  him  and  another, 
which  was  dormant  when  the  bill  was  filed,  and  has 
since  been  revived,  has  an  equity  springing  out  of 
the  facts  of  the  case,  which  entitles  him  to  apply  to 
the  Court  of  Equity  to  have  the  judgment  in  favor 
of  the  person  taking  the  benefit  of  the  homestead 
and  exemption  enjoined  until  the  two  judgments  are 
set  off  against  each  other ;  and  it  was  error  in  the 
Court  below  to  dismiss  the  bill  on  demurrer  for  want 

of  equity,     Tommey  &  Stewart  V8,  Ellis 260 

3.  As  a  general  rule,  a  Court  of  Equity  will  not  inter- 
fere to  set  aside  a  settlement  of  a  fraudulent  trans- 
action of  one  of  the  parties,  when  the  party  defrau- 
ded had  full  knowledge  of  all  the  facts  at  the  time 
of  the  settlement,  and  the  parties  making  it  occupied 
the  same  relative  position  to  each  other  as  to  capac- 
ity and  condition;  yet,  when  it  appears  that  there 
was  great  inequality,  arising  from  old  age,  mental 
incapacity,  unaue  influence,  and  the  relative  condi- 
tion of  the  contracting  parties,  a  Court  of  Equity 
will  interfere  to  grant  relief,  and  the  allegations  in 
complainant's  bill  make  such  a  case  as  entitles  her  to 
have  the  alleged  settlement  set  aside,  and  the  de- 
murrer to  the  bill  was  properly  overruled.     Morris 

vs.  Morris 271 

4.  Where  an  administrator  was  sued  in  a  county  differ- 
ent from  that  in  which  he  resided,  and  he  acknowl- 
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edged  service  of  the  writ  and  filed  no  plea  of  any 
kind,  although  the  suit  was  up  on  an  open  accoant 
over  twenty  years  old,  and  judgment  was  taken  by 
default,  as  on  personal  service,  without  proof: 
Hddy  That  whatever  may  be  the  eifect  of  such  a  ludg- 
menty  as  agaiosl  the  administrator  personally,  it 
does  not  bind  the  third  persons  or  the  estate  sought 
to  be  charged.  And  the  surety  on  the  administra^ 
tor's  bond  nas  such  an  interest  in  setting  the  same 
aside  that  he  may  file  a  bill  to  enjoin  its  proceeding 
against  the  effects  of  the  estate,  and  for  the  purpose 
of  having  it  declared  void  as  against  said  estate,  and 
as  against  himself  as  the  surety  for  the  faithful  ad- 
ministration of  the  same.     Washington  vs,  Barnes,..  307 

5.  Where  A  approached  B  to  purchase  a  lot  of  mules 
upon  credit,  and  B  refused  so  to  sell,  and  thereupon 
A  proposed  to  trade  to  B  certain  bags  of  cotton  then 
on  A's  plantation,  which  B  declined,  as  he  knew 
nothing  of  the  cotton  trade,  but  offered  to  let  A  have 
the  mines  if  he  would  deliver  the  cotton  at  the  ware* 
house  of  C,  at  Macon,  to  be  sold  for  B's  benefit,  in 
payment  for  the  mules,  and  both  the  parties  went  to 
the  warehouse-man  and  stated  the  contract,  and  he 
undertook  to  be  the  agent  of  both  parties,  to  receive 
and  sell  the  cotton,  and  pay  to  B  the  price  agreed 
on  for  the  mules,  out  of  the  proceeds,  and  the  mules 
were  consequently  delivered,  and  A,  going  home, 
commenced  hauling  the  cotton  to  the  depot,  instruc- 
ting the  agent  to  send  it  to  C,  under  the  contract, 
and  after  the  cotton  was  delivered,  but  before  it  was 
shipped,  A  suddenly  died: 

Hddy  That,  under  the  facts,  B  had  acquired  such  an 
interest  in  the  cotton,  that  to  the  extent  of  the  price 
of  the  mules,  it  was  not  assets  of  A's  estate  for  dis- 
tribution, and  a  Court  of  Equity,  in  a  bill  filed  for 
direction,  will  direct  so  much  of  the  proceeds  of  the 
cotton  as  equals  the  price  of  the  mules  to  be  paid  to 
B,  and  this  even  as  against  persons  who  claim  that 
A  is  indebted  to  them,  as  a  trustee,  and  consequent- 
ly, upon  a  debt  of  the  highest  dignity  under  the  stat- 
ute of  distributions.     Hovoes  vs.  Whipple  et  al 323 

6.  As  the  complainants  derive  their  title  to  the  lots 
from  the  same  common  source,  that  the  bill  is  not 
multifarious.    Dart  et  oZ.,  vs,  Orme  et  oL 376 

7.  A  Court  of  Equity  will  entertain  jurisdiction  when 
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the  remedy  in  the  Common  Law  Courts  is  not  as 
complete  or  elFectual  as  it  would  he  in  a  Court  of 
Equity;  and,  according  to  the  allegations  in  the  com- 
plainant's bill,  the  Court  had  jurisdiction  to  remove 
the  cloud  cast  over  the  complamants'  title  by  decree- 
ing that  the  alleged  fraudulent  grants  should  be  de- 
livered up  and  cancelled,  as  well  as  to  prevent  a  mul- 
tiplicity of  suits  growing  out  of  titles  to  lots  held 
under  them  in  the  city  of  Brunswick.    Ibid, 

8.  In  a  controversy  between  individual  persons,  a  grant 
from  the  State  may  be  impeached  before  the  Courts 
for  fraud,  and  when  the  same  is  void  upon  its  face, 
or  issued  without  authority  of  law,  or  against  a  pro- 
hibition in  a  statute,  or  for  property  to  which  the 
State  has  no  title  without  making  the  State  a  party 
to  the  suit,  the  general  demurrer  to  the  complain- 
ants' bill,  for  want  of  equity,  was  properly  overruled 
by  the  Court  below.    Ibid. 

9.  It  is  only  in  a  strong  case,  and  when  the  majority 
are  clearly  violating  the  chartered  rights  of  the  mi- 
nority, and  putting  their  interests  in  imminent  dan- 
ger, that  a  Court  of  Equity  will,  at  the  instance  of 
a  minority  of  the  stockholders  in  a  corporation,  inter- 
fere with  the  management  of  its  affairs,  and  appoint 

a  Receiver.    Hand  et  al.,  vs.  Dexter  et  id .•  4i54 

10.  While,  as  a  general  rule,  a  party  in  possession  of 
land  will  not  be  protected  against  the  payment  of 
the  purchase-money,  yet,  if  the  plea  set  up  the  fact 
that  the  possession  did  not  accrue  from  the  purchase, 
but  that  defendant  was  in  possession,  and  that  by 
fraud  the  note  sued  on  was  procured  from  him  under 
misrepresentation  of  the  party  obtaining  it,  that  he 
had  good  title,  when  he  had  not,  such  plea  makes  an 
issue  of  fraud  which  ought  to  be  submitted  to  the 
jury.     Wdt»onv%.  Kemp 586 

11.  The  complainants  allege  that  the  counsel  for  the  de- 
fendants told  the  counsel  for  the  plaintiffs  that  they 
had  a  copy  of  the  plat  and  grant  to  the  lot  of  land  in 
dispute,  and  that  it  would  not  be  necessary  for  the 
plaintiffs  to  obtain  one,  as  the  counsel  for  the  defend- 
ants would  furnish  it  on  trial ;  that  relying  upon  this 
statement  of  the  defendants'  counsel,  the  plaintiffs  did 
not  procure  a  copy  of  the  grant ;  that  upon  the  trial 
the  counsel  for  the  defendants,  in  pursuance  of  said 
agreement,  did  furnish  what  purported  to  be  a  copy 

Vol.  zli.-  48. 
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of  said  original  plat  and  grant,  Issued  from  tbe  Secre- 
tary of  State's  office,  remarking  at  tbe  time,  ^*  here  is 
a  copy  plat  and  grant — we  make  no  point  upon  that;" 
the  counsel  for  the  plaintiffs  believing,  as  was  stated 
by  the  counsel  for  the  defendants,  that  it  was  a  copy  of 
the  original  plat  and  grant  to  the  lot  of  land  in  dis- 
pute, did  not  critically  examine  it,  and  it  was  offered 
in   evidence.    The  defendants  demurre<l  to  the  bill 
for  want  of  equity,  which  was  sustained  by  the  Court 
below,  and  the  bill  dismissed : 
Sdd,  That  the  allegations  in  complainants'  bill  make 
such  a  case  as  entitles  the  complainants  to  relief  on  the 
ground  of  mistake,  surprise  and  misplaced  confidence 
in  the  statements'  of  the  defendants'  counsel  in  relation 
to  the  copy  plat  and  grant,  whether  intentional  or  oth- 
erwise; the  more  especially  as  the  judgment  of  this 
Court  reversing  the  judgment  of  the  Court  below  (at 
a  former  term,)  was  placed  on  tbe  sole  ground  that  tbe 
copy  grant  was  to  lot  number  one  hundred  and  seven,, 
as  set  forth  in  the  record  then  before  it,  but  which  is 
now  shown  to  have  been  a  mistake,  and  the  lot  in  dis- 
pute, number  one  hundred  and  twenty-seven,  was,  in 
fact,  granted  to  Scott,  under  whom  the  plaintifl^  claim- 
ed, and  not  number  one  hundred  and  seven.     WM 
tt  al.f  V8.  Parker  et  al, 478 

12.  Where  a  bill  is  filed  by  a  ward,  through  her  pro- 
chiea  ami,  against  her  guardian,  and  it  appears  from 
the  facts  of  the  bill  that  the  matter  of  complaint  is 
against  the  guardjan  for  disposing  of  her  property  un- 
lawfully : 

Hddy  That  a  Court  of  Exjuity  has  jurisdiction  of  the  sab- 
ject  matter,  and  such  wara  may  institute  suit  against 
her  guardian  by  her  next  friend  for  the  assertion  and 
vindication  of  her  rights  in  the  premises.  Johnson 
M.  Janes  et  al. •  576 

13.  Where  A,  holding  an  execution  against  B,  caused 
his  lands  to  be  levied  upon,  and  before  the  sale,  it  was 
agreed  between  theni  that  B.  should  sell  to  A  the 
lands  in  satisfaction  of  the  judgment,  whic^  waa  short- 
ly afterwards  done,  B  making  a  deed,  and  A  satisfy- 
ing  the  judgment,  and  it  subsequently  appeared  ihsi, 
after  the  oontract  was  made,  but  before  it  was  oonsum* 
ated  by  writing  and  signature,  C  had  purchased  fttim 
B  the  timber  upon  a  large  portion  of  the  land,  with 
full  notice  of  the  agreement  between  A  and  fi^  and 
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had  taken  a  deed  from  B  aote-dated,  so  as  to  go  be- 
hind A's  judgment  against  B,  with  intent  to  defraud 
^A,  and  permitted  A,  without  notice,  to  go  and  perfect 
his  agreement  with  B,  Jn  ignorance  of  the  sale  of  the 
timi>er : 

Hddf  That  this  was  a  fraud  upon  A|  and  a  bill  to  can- 
cel the  deed  conveying  the  timber  to  C,  and  to  enjoin 
him  from  cutting  the  timber  is  not  demurrable  for 
want  of  equity.     Haines  vs.  Dunning  et.  ai, 617 

14.  When  a  bill  was  filed  by  an  administrator  to  mar- 
shal the  assets  of  an  insolvent  estate,  alleging  that 
there  were  conflicting  rights  as  to  the  distribution  of 
the  assets  in  his  hands,  and  that  the  affairs  of  the  es- 
tate were  so  complicated  that  he  could  not  safely  ad- 
minister the  same  without  the  direction  of  the  Court, 
and  upon  hearing  the  bill  read,  the  Court,  on  its  own 
raotion,  dismissed  the  same,  for  want  of  equity,  and 
because  the  bill  was  multifarious : 

Hdd^  That  the  allegations  contained  in  the  complain- 
ant's bill  made  such  a  case  as  would  authorize  a  Court 
of  Equity  to  entertain  it  for  the  purpose  of  marshaling 
the  assets  of  the  estate  and  directing  the  administra- 
tor, as  to  the  distribution  thereof;  that  the  remedies 
given  by  law  for  the  protection  of  the  administrator 
were  not  as  adequate  and  complete,  according  to  the 
statement  of  facts  set  forth  in  the  record,  as  in  a  Court 
of  Equity,  and  that  it  was  error  in  the  Court  below  to 
dismiss  the  complainant's  bill.  Irvin^  adm^r.  vs.  Cred- 
itors ofB(ynd. 630 

EQUITY  JUEISDICTION.    See  Eqaity,  12. 

EQUITY  PLEADING. 

1.  When  the  majority  of  the  members  file  against  the 
minority  a  bill  with  mere  general  charges  of  fraud, 
illegality  or  mismanagement  it  is  demurrable.  Such 
facts  must  be  stated,  as  will,  if  true,  clearly  show 
illegal  action  by  the  majority  so  as  to  endanger  the 
interests  of  the  minority,  and  make  the  interference 
of  Court  necessary  for  the  protection  of  their  rights. 
Hand  etal.^  vs.  Dexter  etal * 454 

2.  Wliere  complainants  claim  by  the  same  right,  charge 
a  common  wrong  and  pray  a  common  redress,  the 
bill  is  not  multi&rioas.  Ibid. 
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3.  The  noQ'joindef  of  some  who  should  be  parties  is  not 
ground  for  general  demurrer  to  a  bill|  for  that  may 
be  cured  by  amendment.  Ibid. 

EQUITY  PKACTICE. 

1.  When  a  general  demurrer  is  filed  to  a  bill,  the  Court 
must  decide  upon  the  case  made  by  the  bill  without 
reference  to  the  answer.  (R.)  Tommey  &  Stewart  vs. 
EUis 260 

2.  The  refusal  of  an  injunction  does  not  estop  the  party 
from  asking  for  another  in  the  same  case.  (R.)  Glass 

et  cU.f  vs.  Clark  etal 546 

(3)  See  Administrators^  etc.^  4. 

ESTOPPEL. 

1.  If  the  landlord  has  appeared  in  the  Court  of  Ordi- 
nary and  controverted  the  tenant's  right  ix>  the  ex- 
emption till  the  rent  is  paid,  and  the  case  has  gone 
to  the  Superior  Court  by  appeal,  and  a  verdict  and 
judgment  has  been  rendered  in  favor  of  the  tenant, 
allowing  the  exemption,  the  landlord  having  made 
himself  a  party  to  the  litigation,  and  having  taken 
no  steps  to  set  aside  the  judgment,  is  bound  by  it, 
and  cannot  be  heard  again  to  litigate  the  matter  in 
dispute,  or  to  deny  a  tenant's  right  in  a  rule  against 
the  sheriff,  for  the  money  for  which  the  property  was 
sold,  for  the  benefit  of  party  entitled  to  it.  Davis  vs, 
Meyers « 95 

Terry  vs.  Myers  et  al 95 

2.  Where  the  owner  of  an  iron  furnace  upon  a  stream 
claims  that  the  owner  of  a  mill  above  his  works  had 
bound  himself  by  verbal  contract,  that  he  would 
never  stop  the  usual  and  constant  flow  of  the  water 
in  the  channel  of  the  stream,  and  the  owner  of  the 
furnace,  after  the  death  of  the  owner  of  the  mill, 
stood  by  and  saw  the  mill  sold  by  the  administrator 
of  the  deceased,  to  an  innocent  purchaser,  and  gave 
no  notice  of  the  verbal  agreement  between  himself 
and  the  deceased,  he  is  estopped  from  setting  up  the 
verbal  agreement  against  the  purchaser  who  invested 
his  money  without  notice  of  it.  And  the  parties 
stand  upon  their  respective  rights  under  the  generad 
law  governing  riparian  proprietors  in  the  use  of  the 
water  in  the  stream.    Pool  and  Luf burrow  ffs.  Lem9^  162 
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3.  The  schedule  filed  hj  the  applicant  for  homestead 
and  exemption*  should  describe  the  personal  property 
with  reasonable  certainty.  But  if  the  creditor  failed 
to  appear  and  object,  on  the  ground  that  the  sched- 
ule was  insufficient,  and  it  gives  a  general  descrip- 
tion of  the  property,  and  no  fraud  or  unfairness  is 
alleged  or  shown,  the  creditor  will  not  be  permitted 
to  attack  the  judgment  of  the  Ordinary  setting  it 
apart,  collaterally,  in  a  claim  case,  on  the  ground 
that  the  schedule  was  not  sufficiently  descriptive. 
BarOeU  V8,  Busaell 196 

EVIDENCE. 

1.  When  a  party  seeks  to  introduce  the  copy  of  a  grant 
in  evidence,  he  must  make  oath  that  the  original  is  • 
not  in  his  power  or  possession,  and  that  he  does  not 
know  where  it  is,  in  order  to  lay  the  foundation  for 
the  introduction  of  such  copy  in  evidence  to  the 
jury.     (By  two  Judges.)     Cameron  ei  al,  vs.  Kersey 

el  al 40 

2.  In  an  action  of  ejectment  by  the  heirs-at-law,  proof 
that  the  ancestor  died  seized  and  possessed  of  the 
premises  in  dispute,  and  that  they  were  afterwards, 
by  the  judgment  of  the  proper  Court,  assigned  as 
dower  to  the  widow,  and  that  she  went  into  posses- 
sion, and  is  now  dead,  makes  such  prima  faxsie  case 
as  entitles  the  plaintiffs  to  recover  unless  the  defend- 
ant show  title  in  himself.    Brown  vs.  Oolson  et  cd.,.     42 

3.  The  fraudulent  alteration  of  a  deed  by  the  grantee 
which  voids  it,  may,  in  an  action  of  ejectment,  be 
shown  at  law  without  going  into  a  Court  of  Equity. 
Bives  vs,  Thompson 68 

4.  When  the  deed  is  drawn  from  the  defendant  by 
notice,  and  the  plaintiff  introduces  it  in  evidence,  he 
may  show  that  it  has  been  Iraudulently  altered  by 
the  defendant,  the  grantee,  when  he  seeks  to  recover 
on  a  breach  of  a  condition  subsequent.  The  deed  in 
such  case  is  a  necessary  link  in  his  title,  and  the 
plaintiff  may  show  that  it  has  been  altered  by  the 
defendant.     Ibid, 

5.  When  testimony  is  offered,  which,  taken  in  connec- 
tion with  the  evidence  before  the  jury,  tends  to  illus- 
trate the  issue,  or  to  aid  in  arriving  at  the  truth,  it 
should  not  be  rejected,  though  it  may  appear  to  be 


748  INDEX. 

irrelevant  when  taken  by  itself.    Walker  &  Chapman 
VB.  MUcheU  &  Co.. 102 

6.  One  of  a  series  of  letters  written  during  a  correspon- 
dence, as  to  the  same  transaction,  and  in  reply  to 
one  from  the  plaintiff,  may  be  introduced  as  evidence 

by  the  defendant.     (R.)     Newton  vs.  Price 186 

7.  Declarations  and  entries  by  a  person,  since  deceased, 
against  his  interest,  and  not  made  with  a  Tiew  to 
pending  litigation,  are  competent  evidence  and  this 
applies  to  a  case  where  two  sets  of  beneficiaries  are 
in  dispute  as  to  whether  their  common  trustee  has 
invested  certain  trust  funds  in  lands,  taking  a  deed 
in  his  own  name,  and  it  is  sought  to  prove  by  the 
admission  of  the  deceased  trustee,  that  the  land  was 
bought  with  the  funds  of  one  of  the  sets  af  beneficia- 
ries.     Cunningham  etaL  vs.  SMey  d  oL ^6 

8.  When  on  the  trial  of  an  action  of  'ejectment,  it  was 
proved  by  a  witness  that  the  plaintiff  had  admitted 
that  a  certain  boundary  line  to  which  defendant 
claimed  was  the  true  boundaiy  line  between  the 
parties,  and  to  rebut  this  evidence  of  acquiescence 
of  the  plaintiff,  as  to  the  boundary  line  between  the 
parties,  a  witness  was  o&red  to  prove  that  the 
plaintiff  had  repeatedly  said  to  him,  that  he  was 
not  satisfied  with  defendant's  claim  to  the  line  set 
up  by  them,  and  had  always  denied  their  right  to 
hold  to  that  line — these  declarations  made  before 
the  commencement  of  any  suit: 

Held,  That  these  declarations  of  the  plaintiff  were  ad- 
missible solely  on  the  ground  of  rebutting  the  plain* 
tiff's  acquiescence  in  the  boundary  line,  as  claimed, 
and  for  no  other  purpose.     Murphy  vs.  Qriggs 464 

9.  When  a  dissolution  is  approaching,  and  the  dying 
man  has  lost  hope  of  life,  and  his  mind  feels  the  full 
consciousness  of  his  condition,  the  solemnity  of  the 
scene  gives  to  his  statements  the  sanctity  of  truth, 
and  such  dying  declarations,  when  made,  shonld  be 
admitted  in  evidence  and  considered  by  the  jury, 
under  the  charge  of  the  Court  upon  the  law  applica* 
ble  to  them.    Hill  vs.  The  State 484 

10.  Leading  questions,  under  section  3809  of  the  Code, 
are  within  the  discretion  of  the  Judge,  for  the  pur- 
poses of  justice,  and  when  the  presiding  officer  of  the 
Court  permits  them  to  be  propounded,  thia  Courfc 
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will  not  interfere  to  limit  or  restrict  the  Judge  in  the 
exercise  of  his  legal  discretion.     Ibid. 

11.  If  a  woman  cohabit  with  a  man,  under  his  promise 
to  marry  her  legally,  but  finding  that  he  does  not 
take  legal  steps  to  do  so,  quits  him  and  again  cohab- 
its with  him,  she  is  not  his  wife  and  is  a  competent 
witness  on  his  trial  for  crime.     (R.)    Ibid. 

12.  It  is  in  the  discretion  of  the  Court  to  permit  lead- 
ing questions  to  be  put  to  a  witness  who  shows  a 
reluctance  to  answer  the  questions  of  the  party  who 
calls  him.    StaJtham  vs.  The  State  of  Georgia 507 

13.  Where,  on  the  trial  of  a  bill  in  equity  in  relation 
to  the  settlement  of  copartnership  transactions,  the 
question  in  controversy  is  the  amount  due  on  the 
books,  and  on  the  trial,  the  defendant  lays  the  foun- 
dation sufficiently  in  law  for  the  admission  of  second- 
ary evidence  of  the  extracts  of  the  books,  and  the 
Court  rejects  the  testimony  : 

Held,  That  while  questions  of  diligence  are  addressed 
to  the  Court,  and,  in  doubtful  cases  of  accessibility 
or  diligence,  this  Court  will  be  reluctant  to  interfere ; 
yet  when  the  evidence  is  material  to  the  elucidation 
of  questions  before  the  Jury,  and  the  loss  of  the 
origiual  is,  under  the  rules  of  law,  sufficiently  ac- 
counted for,  this  Court  will  direct  it«  admission. 
Hdwes  v8,  Paul 609 

14.  Where  the  extracts  of  books  lost  are  attached  as 
exhibits  to  the  answer  to  the  bill,  and  are  in  evidence, 
this  fact  does  not  deprive  the  party  of  the  right  to 
introduce  secondary  evidence,  if  material,  and  the 
foundation  for  its^  admission  is  properly  laid.    Ibid. 

15.  Where  there  was  a  question  of  what  and  how  much 
was  lost  by  a  fire,  and  there  was  a  list  of  articles  pro- 
duced, and  evidence  introduced  going  to  show  that 
it  was  a  true  list,  it  was  not  error  in  the  Courts  to 
permit  the  list  to  go  to  the  jury  for  their  considera- 
tion, simply  because  some  of  the  articles  on  the  list 
were  such  as  were  not  covered  by  the  policy  of  in- 
surance, on  which  the  suit  was  brought.  City  Fire 
Ins.  C6.  of  Hartford  vs.  Cai*rugi 660 

16.  Parol  evidence  contradicting  the  terms  of  a  writ<- 
ten  contract  is  not  admissible  on  the  ground  that  the 
contract  is  included  within  the  Scaling  Ordinance  of 
1865.     Outcher  vs.  Jones 675 

See  Custom. 
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EXCEPTIONS. 

See  ArbUration  and  Award,  10. 
''  BiU  of  Exceptions. 
"    Oriminal  Law,  5. 

EXECUTORS.    See  Administrators  and  Eeeeuhn. 

EXPENSES.    See  OosU. 

FAMILY— Head  Of.    See  Homestead. 

FEES.    See  Cbsts. 

FL  FA.     See  Dormant  JadgmenL 

FBAUDS. 

See  Qyntrads,  3. 
"   EquUy,  1, 3,  7,  8,  10,  13. 
"   Arbitration^  10. 
"    Grants, 
"  Insurant,  2. 

[GARNISHMENT. 

J.  Where  money  is  brought  into  Court  by  a  junior 
judgment  creditor,  by  process  of  garnishment  pen-^ 
dente  liiey  he  is  entitled  to  his  expenses  before  an  old- 
er judgment  creditor  gets  any  part  of  the  fund. 

In  BXidh  case,  the  costs  and  reasonable  attorney's  iie«8 
for  which  the  party  bringing  the  money  into  Court 
is  liable,  in  the  action  against  the  defendant,  as  well 
as  the  proceeding  against  the  garnishee,  are  includ- 
ed in  the  words,  "  expenses  of  the  moving  creditor,'* 
as  used  in  section  3489  of  the  Revised  Code.  Wha' 
ley  vs.  Cunningham  etal .* 320 

2.  Where  summons  of  garnishment  is  served  upon  an 
administrator  before  the  twelve  months  have  expired : 

Held,  Under  section  3498  of  the  Code  of  this  State, 
such  garnishment  may  be  served  under  the  provis- 
ion of  law  which  postpones  his  answer  until  he  is  en- 
abled, from  the  admmistration  of  the  estate,  safely 
to  answer  the  same. 

The  effect  of  such  garnishment  is  to  retain  in  the  hands 
of  the  administrator  the  property  finally  to  be  ascer- 
tained and  disposed  off  by  the  Court  on  a  review  of 
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all  the  priorities  and  equities  of  existing  claimant, 
under  the  rules  of  law,  and  is  not  in  conflict  with 
the  section  2507  of  the  Code,  prohibiting  suit  to  re* 
cover  a  debt  due  bj  decedent  until  the  expiration  of 
twelve  months  from  his  qualification.  8app  vs.  Jfc- 
Ardle 628 

3.  Where  there  was  a  judgment  against  S.,  a  garnishee, 
in  a  suit  in  favor  of  T.  &  Co.  against  H.,  and  S.  af- 
ter the  judgment,  pays  the  money  to  a  judgment  in 
favor  of  B.  against  H.,  of  older  date  than  the  judg- 
ment of  T.  &  Co.  vs.  H.,  S.  having  also  been  served 
with  summons  of  garnishment  in  B.'s  suit  vs.  H.: 

Hddy  That  this  was  a  satisfaction  of  the  judgment  of 
T.  &  Co.  vs.  S.,  unless  it  be  shown  that  B.'s  judg- 
ment was  not,  in  fact,  the  oldest  lien,  and  the  whole 
question  of  the  payment,  and  which  of  the  ludg- 
ments  was,  in  fact,  the  oldest,  may  be  enquired  into 
on  an  affidavit  of  illegality  by  S.,  setting  up  the  pay- 
ment to  the  oldest  judgment.  Shorter  vs.  Moore^ 
Trimble  &  Co 691 

GRANT. 

1.  A  Court  of  Equity  will  entertain  jurisdiction  when 
the  remedy  in  the  Common  Law  Courts  is  not  as 
complete  or  effectual  as  it  would  be  in  a  Court  of 
Equity,  and,  according  to  the  allegations  in  the  com- 
plainants' bill,  the  Court  had  jurisdiction  to  remove 
the  cloud  cast  over  the  complainants'  title  by  decree- 
ing that  the  alleged  fraudulent  grants  should  be  de- 
livered up  and  cancelled,  as  well  as  to  prevent  a 
multiplicity  of  suits  growing  out  of  titles  to  lots 
held  under  them  in  the  city  of  Brunswick.  Dart  et 
al.,v8.  Orme  et  ai 376 

2.  In  a  controversy  between  individual  persons  a  grant 
from  the  State  may  be  impeached  before  the  Courts 
for  fraud,  and  when  the  same  is  void  upon  its  face^ 
or  issued  without  authority  of  law,  or  against  a  pro- 
hibition in  a  statute,  or  for  property  to  which  the 
State  has  no  title  without  making  the  State  a  party 
to  the  suit,  the  general  demurrer  to  the  complainants' 
bill,  for  want  of  equity,  was  properly  overruled  by 
the  Court  below.    Ibid, 

OUABDIAN.    See  EquUy,  12. 


762  INDEX. 

HOMESTEAD  AND  EXEMPTION. 

1.  A  tenant  is  not  entitled  to  a  homefltead  or  exemp- 
tion, out  of  the  crop,  or  its  proceeds,  if  sold,  till  the 
rent  due  the  landlord  is  paid,  as  neither  the  crop  nor 
its  proceeds  is  legally  or  equitably  his  property,  till 
he  has  paid  the  rent  due  for  the  use  of  the  land  upon 
which  it  was  made,  and  the  landlord  may  follow  either 

till  US'  claim  is  satisfied.    Davis  vs,  Meyers 95 

Terry  vs,  Myers  et  al 93 

2.  According  to  the  provisions  of  the  Homestead  Act, 
of  186S,  the  applicant  therefor  must  apply  to  the 
Ordinary  of  the  county  in  which  he  or  she  resides  at 
the  time  of  making  such  application,  in  order  to 
give  the  Ordinary  jurisdiction;  and  if  the  applicant 
for  a  homestead  was  not  a  resident  of  the  county  at 

'  the  time  of  the  application  therefor,  and  approval 
thereof  by  the  Ordmary,  then  the  Ordinary  of  that 
county  did  not  have  jurisdiction  to  hear  and  allow 
said  application,  and  the  plaintiff  in  the  judgment 
should  have  been  permitted  on  the  trial,  to  prove 
that  the  applicant  was  a  non-resident  of  that  county 
at  the  time  of  the  application,  in  order  to  show  that 
the  Ordinary  of  that  county  had  no  jurisdiction. 
Rutherford  vs.  Wright  et  al,i. 128 

3.  An  unmarried  man,  whose  indigent  mother  and  sis* 
ters  live  with  him,  and  are  supported  by  him,  is  the 
head  of  a  family  in  the  sense  in  which  the  term  is 
used  by  the  Constitution  of  the  State,  and  is  entitled 

to  a  homestead.    Marsh  et  al.,  vs.  Laxenby 153 

4.  The  homestead  and  exemption  provision  of  the  Code 
is  the  exemption  law  of  this  State,  referred  to  in  the 
Bankrupt  Act  of  the  United  States,  and,  as  by  the 
Code,  said  homestead  is  not  subject  to  levy  and  sale, 
even  for  the  purchase- money,  a  judgment  against  a 
discharged  bankrupt,  though  obtained  before  his  dis- 
charge, cannot  levy  upon  and  sell  a  homestead  for 
the  bankrupt,  set  apart  by  the  bankrupt  officials, 
even  thougn  said  judgment  be  for  the  purchase- 
money  of  the  same.    Rushinvs.  Gause 180 

5.  When  property  is  set  apart  under  the  homestead 
and  exemption  laws  of  this  State,  for  the  benefit  of 
a  family,  the  head  of  the  family  may  interpose  a 
claim  for  their  benefit,  in  case  the  property  is  levied 
upon  for  his  debts,  to  which  it  is  not  subject.     While 
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trespass  is  a  remedy  in  such  case,  it  is  not  the  only 
one.     BartUU  vs.  RusaeU. 196 

6.  The  schedule  filed  by  the  applicant  for  homestead 
and  exemption  should  describe  the  p«^rsonal  property, 
with  reasonable  certainty.  But  if  the  creditor  failed 
to  appear  and  object,  on  the  ground  that  the  sched* 
ule  was  insufficient,  and  it  gives  a  general  description 
of  the  property,  and  no  fraud  or  unfairness  is  alleged 
or  shown,  the  creditor  will  nut  be  permitted  to  attack 
the  judgment  of  the  Ordinary  setting  it  apart,  col- 
laterally, in  a  claim  case,  on  the  ground  that  the 
schedule  was  not  sufficiently  descriptive.     Ibid, 

7.  Where  H.  died  intestate,  leaving  a  widow  as  his  sole 
heir-at-law,  who  elected  to  take  her  dower  in  the 
lands  of  her  deceased  husband,  and  afterwards  ap- 

5 lied  for  a  homestead  out  of  the  other  lands  of  her 
eoeased  husband: 
Hdd,  That,  after  electing  to  take  her  dower,  she  was 
not  entitled  to  a  homestead  out  of  the  other  lands  of 
which  her  husband  died  seized  and  possessed.    Hick- 
son  V8,  Bryan 620 

8.  Where  a  party  rents  land  from  another  and  a  dis- 
tress-warrant for  rent  is  levied  for  such  rent,  and  the 
wife,  by  her  next  friend,  applies  for  exemption  of 
personalty  under  the  homestesul  laws  in  the  property 
so  levied  on  for  rent,  and  upon  objections  being  filed 
before  the  Ordinary,  he  sustains  the  objections,  and 
the  case  is  appealed  to  the  Superior  Court,  and  the 
objectioas  are  demurred  to,  ana  such  demurrer  sus- 
tained, the  objections  showing  the  fact  that  the  dis- 
traint was  for  rent  of  the  property: 

Sddy  That  the  landlord's  lien  on  the  property  was 
paramount,  and  the  Court  erred  in  sustaining  such 
demurrer  to  the  objections  filed  in  this  case.  Tallia- 
ferro  V8,  Pry 622 

9.  The  ri^ht  to  homestead  and  exemption  may  be 
waived  by  the  husband  and  his  waiver  will  bind  his 
wife  and  minors.    Loghbane^  C.  J.    Ibid. 

HUSBAND  AND  WIFE. 

See  Alimony, 
"   Divorce, 

**  Homestead  and  Exemption, 
"  Insurance,  3,  4.  i 
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ILLEGAL  CONTRACTS. 

See  CbrUrada, 
"  De  Facto  Oovemmeni^. 

ILLEGALITY— Affidavit  of. 
See  Cfamishmentf  3. 

ILLEGAL  VERDICTS. 
See  OonatUutioncd  Law,  4. 

ILLEGITIMATES. 

A  colored  child,  born  before  emancipation,  and  wliikt 
his  parents  lived  in  what  was  regarded  a  state  of 
wedlock,  who  has  been  acknowledged  by  his  father  as 
his  child,  is  the  legitimate  child,  not  only  of  his 
mother,  but  of  his  father  also,  and  the  father  has  the 
rights  of  a  parent  over  him.    Pascal  vs.  Janes 220 

IMPEACHMENT— OF  Grants. 
See  OrarUs, 

IM:PRIS0NMENT— FOR  debt. 

The  order  of  the  Court  requiring  the  delivery  of  money 
in  his  hands  on  pain  of  imprisonment,  was  not  an  in- 
fringement by  the  constitutional  inhibition  against 
imprisonment  for  debt,  but  it  is  in  the  nature  of  the 
performance  of  a  duty,  arising  under  the  pleadings  in 
Chancery,  which  holds  the  party  amenable  to  the 
power  of  the  Chancellor  until  discharged.  Remley  m. 
DeWaU 466 

INDICTMENT.    See  Oriminal  Law,  1,  3,  26. 

INFANTS.    SeeJfinor*. 

INFIDEL.    See  OonstUuiional  Law,  6. 

INN-KEEPERS. 

An  inn-keeper  is  bound  to  extraordinary  diligence  in 
preserving  the  property  of.  his  guest  entrusted  to  fail  * 
care,  where  the  guest  has  complied  with  all  reaaooa* 
ble  rules  of  the  inn.     And  if  the  guest,  on  departing 
from  the  inn,   leaves  bis  or  her  baggage  with  tiie 
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inn*keeper  with  hts  consent,  he  is  liable  for  its  safe 
keeping  as  an  inn-keeper,  for  a  reasonable  time,  ac- 
cording to  the  circumstances  of  the  case.  Adams  V8. 
Clenn 65 

INSURANCE. 

1.  Where  an  insurance  was  a  risk  upon  the  railroad, 
river,  and  by  sea,  from  Macon  to  Savannah,  via  the 
Ocmulgee  river,  and  was  limited,  by  the  policy,  to 
forty  days,  and  the  goods  fnsured  were  detained  at 
Buzzard  Roost  by  the  unseaworthiness  of  the  craft, 
in  which,  by  the  policy,  they  were  to  be  shipped 
down  the  river,  so  that  it  had  to  be  unloaded  and  a 
new  craft  built  and  the  goods  transhipped,  and  the 
company,  by  its  written  consent,  agreed  to  the  change: 

JBfeW,,  That  the  detention,  caused  by  the  removal  of 
the  goods  and  the  building  of  a  new  craft  and  the 
transhipment  to  that,  was  waived  by  the  company  and 
was  not  to  be  counted  in  the  forty  days.  PkiTit  <& 
Gubbedge  vs.  The  Equity  Home  Insurance  Company.,.  130 

2.  The  utmost  good  faith  is  required  in  an  application 
for  a  life  insurance,  and  any  misrepresentation  of 
facts  affecting  the  nature  or  extent  of  the  risk  voids 
the  policy.  The  Equity  Lije  Insurance  Society  of  the 
United  8ta4es  vs.  Fatitrson 338 

3.  When  one,  as  the  agent  of  his  reputed  wife,  repre- 
sented to  an  insurance  company  that  she  was  his 
wife,  and  effected  an  insurance  upon  his  own  life  in 
her  name,  as  her  agent,  for  her  benefit,  and  the 
truth  of  the  case  was,  that  the  marriage  was  void  by 
reason  of  the  reputed  wife  having  a  former  lawful 
husband  living  at  the  time  of  the  second  marriage  : 

Heldy  That  the  policy  is  not  void  by  reason  of  the  il- 
legality of  the  last  marriage,  unless  it  further  appears 
that  the  said  reputed  husband  and  wife  knew,  at  the 
time  the  policy  was  effected,  that  at  the  time  of  their 
supposed  marriage  the  lawful  husband  of  the  wife 
was  living,  and  the  marriage  illegal,  and  failed  to 
inform  the  company  of  the  tact.  Ibid. 

4.  When  in  a  life  insurance  policy  there  was  an  excep- 
tion, that  the  company  was  not  to  be  liable  if  within 
two  years  the  assured  should  die  by  his  own  hand : 

Heldj  That  if  the  assured  drank  to  intoxication,  and 
while  in  this  condition,  by  accident  or  mistake,  took 
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an  overdose  of  laadannm  and  died  therefrom,  tbU  is 
not  a  dying  by  his  own  hand  in  the  sense  of  those 
words  as  used  in  the  policy,  even  though  the  mistake 
or  accident  be  in  some  sense  occasioned  by  the  drunk- 
enness; but  if  he  took  laudanum  with  intent  to 
destroy  his  life,  though  it  be  but  the  intent  of  a 
drunken  man,  this  is  a  dying  by  his  own  hand.  Ibid, 

5.  Where  there  was  a  question  of  what  and  how  much 
was  lost  by  a  fire,  and  there 'was  a  list  of  articles 
produced,  and  evidence  introduced  going  to  show 
that  it  was  a  true  list,  it  was  not  error  in  the  Courts 
to  permit  the  list  to  go  to  the  jury  for  their  consid* 
eration,  simply  because  some  of  the  articles  on  the 
list  were  such  as  were  not  covered  by  the  policy  of 
insurance,  on  which  the  suit  was  brought.  CUy  fire 
Insurance  Company  of  Hartford  vs.  Oai^rugi 660 

6.  It  is  not  a  violation  of  that  condition  of  a  poIi(^  of 
insurance  which  requires  everything  to  be  stated  in 
the  application,  materially  affecting  the  risk  of  the 
insured,  to  fail  to  state  that  he  is  insolvent,  or  that 
there  are  judgments  against  him  which  are  a  lien 
upon  the  property,  I  bid. 

7.  Where  the  charter  of  a  foreign  insurance  contains  a 
provision  prescribing  certain  duties  and  conditions, 
upon  those  insuring  with  the  company  different  from 
those  imposed  by  tne  general  law,  a  plea  setting  up  a 
failure  to  comply  with  such  conditions  by  the  assured 
is  demurrable,  unless  it  alleges  that  the  assured  bad 
notice  of  the  conditions  at  the  time  the  contract  of 
insurance  was  entered  into.  Ibid. 

8.  If  the  agent  of  an  insurance  company  do,  in  fact, 
receive  notice  of  a  prior  insurance  from  the  assured, 
and  do,  notwithstanding,  proceed  to  issue  a  poliqy 
and  receive  the  premiums  agreed  upon,  the  policy  is 
not  void,  because  notice  of  said  prior  insurance  is 
not  endorsed  in  writing  upon  the  policy,  as  required 
by  the  conditions  contained  in  the  policy.  Ibid. 

INTENTION. 

See  Criminal  Law, 
"    InguranoCf  8. 
«    Wilk. 

INTEBEST.    See  Certiorari,  624. 
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INTERLOCUTORY  ORDERS. 

See  Jurisdiction  of  Supreme  Court 

INTERROGATORIES. 

1.  When  a  great  number  of  questions  are  asked  in  a 
single  cross*! nterrogatory,  this  Court  will  not  scan 
the  answers  as  closely  as  if  such  were  a  separate  in- 
terrogatory. In  such  case,  if  the  whole  answer,  taken 
together,  is  a  substantial  reply  to  the  whole  interroga- 
tory, it  will  be  held  to  be  sufficiently  full,  though 
each  question  is  not  separately  answered.  Mott  vs. 
HaU,  Moses,  &  Co 117 

2.  Interrogatories  sued  out  by  plaintiff  will  not  be  re- 
jected upon  motion  of  defendant,  because  a  question 
by  plaintiff  is  not  fully  answered,  and  because  it 
speaks  of  selling  goods  upon  an  order,  and  no  writ- 
ten order  is  attached,  it  not  appearing  that  there  was 
any  written  order.     (R.)     Caihoun  vs,  Kellogg 231 

3.  Where  evidence  is  taken  by  commission,  and  it  ap- 
pears by  the  answers  that  the  witness  does  not  under- 
stand the  English  language,  the  Court  will  presumci 
in  the  absence  of  proof  to  the  contrary,  that  the  com- 
missioner understood  the  language  of  the  witness. 
City  Fire  Ins,  Cb.  of  Haiiford  vs.  Carrugi 660 

4.  It  is  no  objection  to  the  use  of  testimony  taken  by 
commission,  if,  after  it  is  read,  the  witness — a  female — 
appear,  and  is  examined  as  a  witness.     Ibid, 

6.  Section  3820  of  the  Revised  Code  prohibiting  the 
presence  of  a  party,  his  agent  or  attorney  at  the  exe- 
cution of  interrogatories  to  be  used  in  a  cause  does 
not  apply  when  the  witness  examined  is  a  party  to  the 
suit  himself.     Catcher  vs,  Jones 675 

INTRUDERS. 

1.  Where  an  affidavit  is  made  for  the  removal  of  an  in- 
truder, in  possession  of  land,  as  provided  by  the 
Code,  it  is  the  duty  of  the  Sheriff,  at  the  earliest  prac- 
tical day,  to  exhibit  the  affidavit  to  the  person  de- 
scribed therein,  as  being  in  possession  of  the  land, 
and  to  turn  such  person  out  of  the  possession  thereof, 
unless,  the  person  so  in  possession,  shall  at  once^  ten- 
der to  the  Sheriff  a  counter-affidavit,  stating  that  he 
doeS;  in  good  fitttb,  claim  a  legal  right  to  the  posses- 
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sion  of  said  land,  which  oath  the  Slieriff  is  a  compe- 
teut  officer  to  administer.    Simp9<m  et  al.f  vs,  WaU..,  105 

2.  If  the  person  in  possession  of  the  land,  does  not  at 
oncef  tender  to  the  Sheriff  Buch  counter-affidavit,  un- 
less prevented  by  the  fraud  or  misconduct  of  the 
Sheriff  from  doing  so,  (which  does  not  ap|>eflr  in  the 
record  of  this  case,)  until  after  he  has  been  turned 
out  of  possession,  he  cannot  afterwards  file  his  coun- 
ter-affidavit, so  as  to  give  the  Court  jurisdiction  to 
award  a  restitution  of  the  possession  of  the  laud,  un- 
der the  provisions  of  the  Code.     Ibid. 

3.  Where  a  party  makes  an  affidavit  under  the  4000th 
section  of  the  Code  against  intruders,  and  the  war- 
rant is  issued  and  executed  by  the  Sheriff,  and  a  coun- 
ter-affidavit is  not  tendered  until  tweuty  days  after- 
wanis : 

Hdd,  That  such  counter-affidavit  does  not  give  juris<lic- 
tion  of  the  case  to  the  Superior  Court,  so  as  to  autho- 
rize the  Judge  to  hear  the  case  u)>on  motion  to  dis- 
miss the  warrant,  and  restore  the  party  ousted  to  pos- 
session.   Montgomery  w.  Walker 681 

4.  The  statute  against  intruders  ought  to  be  strictly 
construed,  and  an  attorney  at  law  is  not  such  an  agent, 
without  special  appointment,  as  would  authorize  him 
to  make  the  affidavit  under  the  provisions  of  the  law. 
Ibid. 

6.  The  party  put  into  possession  under  a  warrant  im- 
properly issued  on  the  affidavit  of  an  attorney  at  law, 
takes  no  benefit  from  such  void  warrant  and  process, 
and  stands  in  the  light  of  the  law  as  a  trespasser. 
Ibid. 

JUDGE  ACTING  AS  JURY. 
See  New  Trial,  17. 

JUDGE  PRO  HAC  VICE. 

The  Superior  Courts  of  this  State  are  created  and  or- 
ganized by  the  Constitution  and  laws  thereof,  and 
continue  to  exist,  whether  Judges  be  appointed  to 
preside  therein  or  not ;  a  pro  tempore  Judge  selected 
under  the  provisions  of  the  Code  for  the  trial  of  a' 
case,  may  exercise  all  the  functions  of  a  Judge  of  the 
Superior  Court  in  that  case ;  his  functions  as  such 
pro  tempore  Judge  in  that  case,  continue  and  extend 
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to  the  hearing  of  a  motion  for  a  new  trial  in  the  caae 
heard  and  tried  before  hiui  as  such  2>ro^ef^^ore  Judge, 
although  the  presiding  Judge  of  the  Circuit  may 
have  resigned  his  office;  such  pro  tempore  Judge  de- 
rives his  authoritj  to  hear  and  determine  that  special 
case  from  the  law,  and  not  from  the  presiding  Judge 
of  the  Circuit,  and  having  acquired  jurisdiction  to 
hear  and  determine  the  case  under  the  law,  his  func- 
tions as  such  pro  tempore  Judge  continue  until  he 
shall  have  heard  and  decided  the  motion  for  a  new 
trial  in  that  case,  notwithstanding  the  presiding  Judge 
of  the  Circuit  may  have  resigned  his  office  before  the 
bearing  of  a  motion  for  a  new  trial ;  and  it  was  an 
error  for  said  pro  tempore  Judge  to  refuse  to  hear  and 
determine  the  motion  for  a  new  trial  upon  the  state- 
ment of  facts  contained  in  the  record.  Clayton  &  Co, 
V8.  Wallace,  Supt 268 

JUDGMENT. 

See  DormatU  Judgment. 
"   Equity,  4. 
''    GamishmeiU, 

JURISDICTION  OF  JUSTICES  OF  THE  PEACE. 
See  Certiorari,  2. 

JURISDICTION  OF  ORDINARY. 

1.  Aoeording  to  the  provisions  of  the  Homestead  Act  of 
1868,  the  applicant  therefor,  must  apply  to  the  Or- 
dinary of  the  county  in  which  he  or  she  resides  at 
the  time  of  making  such  application,  in  order  to  give 
the  Ordinary  jurisdiction ;  and  if  the  applicant  for  a 
homesfiead  was  not  a  resident  of  the  county  at  the 
time  of  the  application  therefor,  and  approval  thereof 
by  the  Ordinary,  then  the  Ordinary  of  that  county 
did  not  have  jurisdiction  to  hear  and  allow  said  ap- 

1)lication,  and  the  plaintiff  in  the  judgment  should 
lave  been  permitted  on  the  trial,  to  prove  that  the 
applicant  was  a  non-resident  of  the  county  at  the 
time  of  the  application,  in  order  to  show  that  the 
Ordinary  of  that  county  had  no  jurisdiction.  RvJther^ 
fardvs.  Wright 128 

2.  The  Constitution  of  1868  transferred  to  the  Ordina- 
ries, not  only  the  duties  of  the  Inferior  Court  as  a 

Voi-XLi— 49. 
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body,  but  also  the  duties  of  each  member  of  the 
Court.    Matthews  vs.  Browmng, 222 

JURISDICTION  OF  SUPERIOR  COURT. 

1.  Submission  of  the  controversy  to  arbitration,  to  be 
returned  to  Lee  county  Superior  Court,  does  not  give 
equity  jurisdiction  in  that  county  against  A,  who  re- 
sides in  Terrell,  except  to  set  aside  the  award,  and  not  . 
for  that,  unless  there  be  some  reason  why  the  statu- 
tory remedy  for  resisting  the  same  be  insufficient 
Janes  vs.  Payne  etcd 23 

2.  When  a  defendant  is  sued,  and  appears  and  pleads  to 
the  merits  of  the  suit,  without  pleading  to  the  juris- 
diction of  the  Court,  and  without  excepting  thereto, 
he  thereby  admita  the  jurisdiction  of  the  Court 
Bryan  vs.  the  8.  W  R.  H.  Oo 71 

3.  If  the  person  in  possession  of  the  land,  does  not  at 
oncej  tender  to  the  Sheriff  a  counter  affidavit,  unless 
prevented  by  the  fraud  or  misconduct  of  the  Sheriff 
from  doing  so,  until  afler  he  has  been  turned  out  of 
possession,  he  cannot  afterwards,  file  his  counter  affi- 
davit, so  as  to  give  the  Court  jurisdiction  to  award  a 
restitution  of  the  possession  of  the  land,  under  the 
provisions  of  the  Code.    Simpson  etalvs,  TFaZ2. ..;....  105 

4.  A  judgment  obtained  on  a  note,  the  consideration  of 
which  was  the  purchase-money  of  slaves,  was  sought 
to  be  enforced : 

Hddf  That  in  accordance  with  the  rulings  of  a  majority 
of  this  Court,  in  Shorter  vs.  Cobb^  and  White  vs.  ffart^ 
the  Courts  of  this  State  have  no  jurisdiction  or  au- 
thority to  enforce  any  debt,  the  consideration  of  which 
was  a  slave  or  slaves. .  Speers  vs.  Walker 200 

5.  -When  an  action  of  trespass  for  false  imprisonment 
was  instituted  by  the  plaintiff  against  McCray  aad 
Mitchell  and  the  Southern  Express  Company,  in  the 
county  of  Sumter,  where  two  of  the  defendants  re- 
sided, and  the  defendants  appeared  by  their  counsel 
and  filed  their  joint  plea  to  the  merits  of  the  actioOi 
without  excepting  to  the  jurisdiction  of  theC6art: 

Seld,  That  it  was  too  late  for  tlie  Southern  Express 
Company,  one  of  the  defendants,  to  object  to  the 
jurisdiction  of  the  Court  on  the  appeal  trial  of  the 
cause,  although  the  verdict  of  the  jury  on  the  first 
trial  was  against  that  defendant  alone,  and  it  was  the 
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only  party  entering  the  appeal.    Qreen  vs.  the  Sk).  Ex^ 
press  Co 615 

6.  Under  the  Constitution  of  1868,  and  by  the  laws 
therein  adopted,  the  Superior  Court  has  jurisdiction 
to  hear  and  try  criminal  cases  not  involving  life,  or 
imprisonment  in  the  penitentiary.    Bell  vs.  ike  State,,  589 

7.  Where  a  party  makes  an  affidavit  under  the  4000th 
section  of  the  Code  against  intruders,  and  the  war* 
rant  is  issued  and  executed  by  the  Sheriff,  and  a 
counter  affidavit  is  not  tendered  until  twenty  days 
afterwards : 

Held,  That  such  counter  affidavit  does  not  give  juris- 
diction of  the  case  to  the  Superior  Court,  so  as  to 
authorize  the  Judge  to  hear  the  case  upon  motion  to 
dismiss  the  warrant,  and  restore  the  party  ousted  to 
possession.     Montgomery  vs  Walker 681 

JURISDICTION  OF  SUPREME  COURT. 

1.  An  order  for  Alimony  and  Attorneys  fees  will  not  be 
reversed  by  the  Supreme  Court  pending  the  action 
for  Divorce.  (R.,  see  end  of  Report.)  Ozmore  vs. 
Ozmore 46 

2.  Pending  the  bill  below,  this  Court  can  not  review  the 
action  of  the  Court  below,  upon  an  injunction,  etc. 
(R.)    McOre  vs.  M.  &  C,  of  Americas 411 

3.  No  writ  of  eiror  as  to  the  decision  of  a  motion  as  to 
injunction,  will  be  heard  in  the  Supreme  Court  while 
the  cause  is  pending  below.)  (R.)  Sparks  vs.  Maxwell 
and  wife 421 

4.  When  a  party  applied  to  the  Chancellor  for  an  or« 
der  granting  an  injunction,  and  the  application  was 
ex  parte,  and  was  made  and  decided  more  than  thir- 
ty days  before  the  provisions  of  the  Act  of  the  last 
Legislature  relative  to  injunctions  took  effect : 

Heldy  That  such  refusal  of  the  Judge  granting  an  in- 
junction was  in  the  nature  of  an  interlocutory  order, 
and  not  such  a  final  judgment,  decree  or  decision,  un- 
der the  4192d  section  of  the  Code,  as  brought  the 
case  within  the  jurisdiction  of  the  Court ;  and  that 
the  motion  to  dismiss  the  writ  of  error  in  this  case 
be  sustained.     Glass  et  al.,  vs.  Ctark^et  oL 544 

JURORS. 
1.  While  jurors  are  judges  of  the  law  and  facts  in  crim- 
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inal  casesy  they  should  receive  the  law  from  the 
Judge,  and  they  do  wrong  if  they  do  not  r^ard  his 
charge  as  the  law.  (B.)  Kitchens  vs.  The  StaU  of 
Georgia, 217 

2.  When  the  jury  returned  their  rerdict  into  Courts 
and  their  names  were  called  over  by  the  Clerk,  it  was 
not  such  an  error  in  law  as  will  authorize  the  Court 
to  set  aside  the  verdict,  to  refuse,  on  the  request  of 
defendant's  counsel,  to  ask  the  jury  if  they  had 
agreed  on  a  verdict,  without  stating  some  l^al  rea- 
son to  the  Court  for  making  such  request.  Murphy 
V8,  Qriggs. 464 

See  DamageSf  4. 

LANDLORD  AND  TENANT. 

1.  A  tenant  is  not  entitled  to  a  homestead  or  exemption, 
out  of  the  crop,  or  its  proceeds,  if  sold,  till  the  rent 
due  the  landlord  is  paid,  as  neither  the  crop  nor  its 
proceeds  is  legally  or  equitably  his  property,  till  he 
has  paid  the  rent  due  for  the  use  of  the  land  upod 
which  it  was  made,  and  the  landlord  may  follow 
either  till  his  claim  is  satisfied.  Daoia  V9,  Meyers, 
and  Terry  vs.  Meyers  dal 95 

2.  If  the  landlord  has  appeared  in  the  Court  of  Ordi- 
nary, and  controverted  the  tenant^s  right  to  the  ex- 
emption till  the  rent  is  paid,  and  the  case  has  eone  to 
the  Superior  Court  by  appeal,  and  a  verdict  and  judg- 
ment has  been  rendered  in  favor  of  the  tenant,  allow- 
ing the  exemption,  the  landlord  having  made  himself 
a  party  to  the  litigation,  and  having  taken  no  steps  to 
set  aside  the  judgment,  is  bound  by  it,  and  cannot  be 
heard  again  to  litigate  the  matter  in  dispute,  or  to  de- 
ny the  tenant's  right  in  a  rule  against  the  Sheriff  for 
th6  money  for  which  the  property  was  sold,  for  the 
benefit  of  the  party  entitled  to  it.     Ibid. 

3.  A  tenant  will  not  be  permitted  to  dispute  the  title  of 
his  landlord.     And  after  the  relation  of  landlord  and 
tenant  is  established,  the  tenant's  sayings,  while  in 
possession  of  the  premises  rented,  that  he  has  pur- 

.  chased  them  from  the  landlord,  are  not  admissible  to 
prove  a  contract  of  purchase  in  defense  of  a  suit 
brought  by  the  landlord  to  recover  rent  for  the  use  of 
the  premises.     Hill  vs.  Groolsby 3S9 

4.  When  the  landlord  rents  lands  and  tenements  to  in* 
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other  for  a  fixed  time,  or  at  the  will  of  the  landlord, 
the  tenant  has  only  a  usafruct  in  the  premise^),  which 
he  cannot  convey  to  another,  except  by  the  landlord's 
consent.     Sealy  V8,  KvUner 594 

6.  Where  a  party  rents  land  from  another  and  a  distress- 
warrant  for  rent  is  levied  for  snch  rent,  and  the  wife, 
by  her  next  friend,  applies  for  exemption  of  person- 
alty under  the  Homestead  Laws  in  the  property  so 
levie<l  on  for  rent,  and  upon  objections  being  filed  be- 
fore the  Ordinary,  he  sustains  the  objections,  and  the 
case  is  appealed  to  the  Superior  Court,  and  the  objec- 
tions are  demurred  to,  and  such  demurrer  sustained, 
the  objections  showing  the  fact  that  the  distraint  was 
for  rent  of  the  property  : 

Hdd^  That  the  landlord's  lien  on  the  property  was  par- 
amount, and  the  Court  erred  in  sustaining  such  demur- 
rer to  the  objections  filed  in  this  case.'  Talliafen'o  V8, 
Fry 622 

See  Scaling  Ordinance. 

LAPSE  OF  TIME.    See  Limitationa  of  Actione. 

LEADING  QUESTIONS.    See  Criminal  Law,  8, 17. 

LAW  OF  NATIONS.     See  De facto  Oovemmenta.' 

LAWYERS.    See  Attorneys  at  Law. 

LEASE.    See  Landlord  and  Tenant. 

LEGACIES.    See  WUls. 
LEGITIMACY.     See  lOegUimates. 
LETTERS.    See  Emdenoe,  6. 
LEX  LOCI  CONTRACTUS.    See  Sabbath  Day. 

LIENS. 

1.  M.  as  the  administrator  of  H.,  in  January,  1865,  sold, 
at  public  sale,'.under  an  order  of  the  Court  of  Ordinary, 
certain  parcels  or  tracts  of  land  as  the  property  of  his 
intestate,  a  portion  of  which  were  purcnased  by  one  of 
the  distributees  of  said  estate,  in  his  own  right,  and 
a  certain  other  portion  thereof  was  purchased  by  said 
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distributee  as  the  guardian  of  the  other  distributees  of 
said  estate,  and  the  administrator  took  the  individual 
notes  of  the  purchasers,  in  his  own  right,  and  as  guar- 
dian, for  the  amount  for  which  the  land  was  sold,  with- 
out security,  and  executed  deeds  conreving  said  land 
to  the  purchasers  thereof,  and  afterwards  filed  a  bill, 
alleging  that  at  the  time  he  sold  the  land,  he  took  the 
individual  notes  of  the  purchasers,  and  executed  the 
deeds  of  conveyance,  that  he  believed  that  the  assets 
of  the  estate,  on  final  distribution  would  be  suffi- 
cient to  cover  the  amount  for  which  the  land  sold,  as 
the  distributive  shares  of  the  purchasers  tliereof,  but 
that  the  emancipation  of  the  slaves  belonging  to  said 
estate,  had  left  the  said  purchasers  and  distributees 
with  scarcely  any  means  to  pay  the  purchase-money 
for  said  lands,  save  the  land  itself,  and  the  prayer  of 
the  bill  is,  that  the  purchasers  of  said  land  may  be 
restrained  by  injunction,  from  selling  the  same,  and 
that  the  deeds  executed  to  the  purchasers  by  the 
complainant,  as  administrator,  may  be  cancelled,  and 
that  the  purchasers  of  the  land  sold  at  the  administra- 
tor's sale  may  be  decreed  to  convey  the  lands  hack 
to  the  administrator.  It  appears  on  the  face  of  the 
complainant's  bill,  that  there  were  other  lauds  and 
other  property  belonging  to  said  estate,  the  amount 
and  disposition  of  which,  by  the  administrator,  is 
not  shown  : 

Heldj  That,  since  the  vendor's  lien  has  been  abolish- 
ed in  this  State,  the  administrator  has  no  equitable 
lien  on  the  land  for  the  unpaid  purchase-money,  and 
that  he  does  not  make  such  a  case  by  his  bill  as  en- 
titles him  to  the  relief  prayed  for,  and  that  the  de-^ 
murrer  to  the  bill  w^as  properly  sustained  by  the 
Court  below.     Mahoneva.  Howard  et  al 98 

2.  A  livery  stable  keeper  has,  under  our  law,  a  lien  up- 
on the  horaes  of  his  customers  in  hi&  possession,  not 
only  for  the  board  of  the  horses,  but  for  other  accounts 
against  the  customers,  in  the  line  of  tlie  livery  stable 
business,  and  this  lien  may  be  enforced  under  the 
statute  for  enforcing  steamboat  liens.     Oammelt  &  Co. 

vs.  SehUy 112 

3.  The  homestead  and  exemption  provision  of  the  Code 
is  the  exemption  law  of  this  State,  referrod  to  in  the 
Bankrupt  Act  of  the  United  States,  and,  as  by  the 
Code,  said  homestead  is  not  subject  to  levy  and  sale. 
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even  for  the  purchase-money,  a  judgment  against  a 
discharged  bankrupt,  though  obtained  before  his  dis- 
charge, cannot  levy  upon  and  sell  a  homestead  for  the 
bankrupt,  set  apart  by  the  bankrupt  officials,  even, 
though  said  judgment  be  for  the  purchase-money  of 
the  same.     Itvshin  va,  Oanse 180 

4.  Where  money  is  brought  into  Court  by  a  junior  judg- 
ment creditor,  by  process  of  garnishment  pendente  lite^ 
he  is  entitled  to  his  expenses  before  an  older  judgment 
creditor  gets  any  part  of  the  fund. 

In  such  case,  the  costs  and  reasonable  attorney's  fees  for 
which  the  party  bringing  the  money  into  Court  is  lia- 
ble, in  the  action  against  the  defendant,  as  well  as  the 
proceeding  against  the  garnishee,  are  included  in  the 
words,  ''  expenses  of  the  moving  creditor,"  as  used  in 
section  3489  of  the  Revised  Code.  WhcUey  vs,  Cun- 
ningham et  al 320 

5.  Where  a  party  rents  land  from  another  and  a  distress 
warrant  for  rent  is  levied  for  such  rent,  and  the  wife, 
by  her  next  friend,  applies  for  exemption  of  personal- 
ty under  the  Homestead  laws  in  the  property  so  levied 
on  for  rent,  and  upon  objections  being  filed  before  the 
Ordinary,  he  sustains  the  objections,  and  the  case  is 
appealed  to  the  Superior  Court,  and  the  objections  are 
demurred  to,  and  such  demurrer  sustained,  the  objec- 
tions showing  the  fact  that  the  distraint  was  for  rent 
of  the  property: 

Held,  That  the  landlord's  lien  on  the  property  was  par- 
amount, and  the  Court  erred  in  sustaining  such  de- 
murrer to  the  objections  filed  in  this  case.  Talliafer' 
ro  V8.  Pry 622 

6.  The  lien  of  the  vendor  of  real  estate  for  the  unpaid 
purchase-money,  is  not  absolutely  waived  by  taking 
the  notes  of  the  vendee,  with  a  third  person  as  securi- 
ty thereto.  Such  an  act  is  prima  facie  a  waiver,  but 
the  effect  of  the  same  may  be  rebutted  by  proof  that 
it  was  not  the  intent  of  the  parties  to  waive  the  lien. 
See  Warner,  J.,  concurring.    Sanders  vs,  McAffee  et 

al 684 

LIMITATION  OF  ACTIONS. 

1.  The  plaintiffs  sued  the  defendants  in  a  Justice's  Courts 
on  an  open  account  for  $17  00,  the  first  item  of  which 
was  charged  in  November^  I860,  and  the  last  item  of 
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which  was  charged  on  the  15th  September,  1862,  an<l 
the  defendants  pleaded  the  statute  of  limitations  io 
bar  of  the  plaintiff's  right  to  recover.  The  Justice 
overruled  the  plea  pf  the  statute  of  limitations,  and 
gave  judgment  for  the  plaintiff).  An  application  was 
made  to  the  Judge  of  the  Superior  Court  for  a  eertio" 
rati  for  allied  error  in  the  ruling  of  the  Justice^ 
which  was  refused  by  the  Judge: 
Held,  That  the  amount  sued  on  being  one  entire  account 
between  the  parties,  the  statute  of  limitations  did  not 
begin  to  run  against  the  same  until  the  date  of  the 
last  item  in  said  account,  and  that  four  years  had  not 
expired  from  the  15tb  September,  1862,  to  the  time 
of  the  adoption  of  the  Ordinance  of  the  Convention 
in  November,  1866,  suspending  tlie  operation  of  the 
statute  of  limitations,  and  that  the  plaintiff's  right  of 
action  was  not  barred.  Walker  &  Cb.  V9.  Mercer  & 
DeOraffenreid 44 

2.  The  right  of  a  party  to  elect  to  rescind  and  repudiate 
a  contract  on  the  ground  of  mistake  or  fraud,  accrues 
to  him  on  the  discovery  oi  the  mistake  or  fraud,  and 
not  before.    LanevaLaUmer 171 

3.  The  Act  of  30th  of  November,  1860,  which  provided 
for  the  statute  of  limitations,  during  the  8U8|)ension  of 
specie  payments  by  the  banks,  (whicti  fad  of  the  sus- 
pension of  the  banks,  was  to  be  made  known  by  the 
proclamation  of  the  Governor,)  did  not  suspend  the 
statute  of  limitations  from  the  date  of  that  Act,  but 
from  the  date  of  the  Governor's  proclamation,  which 
was  made  on  the  18th  of  Decembei',  1860,  proelaim- 
ing  the  fact  that  the  banks  had  suspended  specie  pay- 
ments, in  accordance  with  the  terms  and  provisions 

of  that  Act.    Bagland  va.  JBarrenger  et  al -...  114 

4.  The  retroactive  Ordinance  of  1866  and  the  Constitu- 
tion of  1868,  confirm  the  Acts  of  the  illet>ai  legis- 
lative bodies  which  met  in  this  State  during  the  war, 
where  not  in  aid  of  the  rebellion,  and  not  m  conflict 
with  the  Constitution  of  the  United  States.  But 
these  Acts  of  confirmation  are  not  to  divest  vested 
rights,  but  are  to  be  construed  as  Acts  of  peace  and 

to  prevent  injustice.     Calhoun  va  Kellogg 831 

6.  Under  this  retroactive  legislation,  the  Acts  passed 
during  the  war,  suspending  the  statute  of  limitatiooB, 
are  made  valid  in  all  cases,  where  the  legal  statutes  ia 
existence  at  the  commencement  q(  the  struggle,  had 
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not  fully  ran  in  favor  of  the  defendant,  before  the 
passage  of  the  Ordinance  of  1865 ;  but  they  do  not 
revive  a  right  of  action  that  was  barred  by  the  legal 
Acts  in  existence  prior  to  the  passage  of  the  Ordi* 
nance  of  1865.    Ibid, 

6,  In  view  of  the  construction  which  we  give  this  will, 
the  submission  to  arbitration  in  this  case  was  not  such 
a  submission  of  the  interests  of  the  daughter,  she  be- 
ing an  infant,  and  without  guardian  or  trustee,  aa 
estops  her  assertion  of  her  rights  as  heir-at-law,  the 
statute  of  limitations  not  in  fact  having  application  to 
her  claim  and  rights  in  the  premises.  Fetton  vs.  HUl 
et  at, 555 

LIVERY  STABLE-KEEPERS.    See  Lien,  2. 

LOST  PAPERS. 
See  Practice  of  Supreme  Court,  6. 

MAGISTRATES. 
See  Jurisdiction  of  Justices  of  the  Peace, 

MALICE.    See  Criminal  iaw?,  H,  14. 

MARRIED  WOMEN. 

See  Omtrads,  1,  2. 
"   Damages,  3. 
"   I}ivorce, 
"  Homestead, 

MARSHALING  ASSETS.    See  EquUy,  14. 

MEASURE  OP  DAMAGES.    See  Damages. 

MINORS. 

1.  Minors  cannot  submit  their  rights  to  arbitration  so 
as  to  bind  themselves,  nor  can  this  want  of  capacity 
be  cured  after  the  submission  by  the  appointment  of 
a  guardian  ad  litem  by  the  arbitrators,  nor  even  by 
the  Chancellor,  unless  there  be  a  suit  pending  to 
which  the  minors  are  parties,  and  the  submission  be 
under  an  order  of  the  Court.    Jones  vs.  Payne  ei  cd,,    23 

2.  If  a  widow  die  pending  a  suit  by  her  for  the  homi- 
cide of  her  husband,  the  right  of  action  for  such  horn- 
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icide  survives  to  the  childreoy  and  in  such  last  sait 
tiie  measure  of  damages  is  the  injury  to  the  cfaildreo, 
to  be  measured,  as  in  the  case  of  the  widow,  by  a  rea- 
sonable support  for  them,  according  to  the  condition 
in  life,  etc.,  of  the  father,  and  according  to  the  ex- 
{Station  of  his  life  as  found  by  the  mortuary  tables. 
David  V8,  SovJLhwesUm  R.  R.  Co 223 

MISREPRESENTATION.    SeeJnwrano. 

MISTAKE. 

The  order  of  the  Court  extending  the  time  for  filing  a 
brief  of  the  evidence  was  the  judgment  of  the  Courty 
and  if  rendered  on  a  statement  of  facts  honestly  be- 
lieved to  have  been  true  at  the  time,  though  after- 
wards shown  to  have  been  a  mistake  as  to  the  plain- 
tiff's counsel  having  the  interrogatories  in  his  posses- 
sion ;  still,  the  judgment  of  the  Court  extending  the 
time,  should  not  be  set  aside  on  that  ground  alone, 
and  the  party  moving  for  a  new  trial  be  deprived  of 
his  rights  under  the  order  and  judgment  of  the  Coart^ 
when  acting  in  good  faith,  and  under  an  honest  mis- 
take as  to  where  the  interrogatories  were  when  the 
same  could  not  be  found.   Edmundsaii  vs.  Snyder  &  Co.    SO 

See  AttachmeiiL 
"  EquUy,  11. 

MORTGAGES.    See  Purchasers. 

MOTION  FOR  NEW  TRIAL. 

See  3Itstake,  1. 
«   New  Trial,  24,  25. 

MULTIFARIOUSNESS. 
See  Equity  Pleading,  2. 

MUNICIPAL  CORPORATION. 

The  Mayor  and  Council  of  the  City  of  Albany  has  no 
power  to  impose  a  specifie  tax  of  one  dollar  per  head 
on  each  horse  or  mule  sold  by  drovers  in  said  city. 
They  may  tax  such  sales  ad  valorem.  Limngstonvs,Ae 
CUy  a  of  Albany 21 

NECESSARIES.    See  Trusls,  etc,  4,  5. 
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NEGROES. 

A  oolored  child,  born  before  eraancipation,  and  whilst 
his  parents  lived  in  what  was  regarded  a  state  of  wed- 
lock, who  has  been  acknowledged  by  his  father  as  his 
child,  is  the  legitimate  child,  not  only  of  his  mother,  # 
bat  of  his  father  also,  and  the  father  has  the  rights 
of  a  parent  over  him.     Pascal  vs.  Jones 220 

NEW  TRIAL. 

1.  This  case  falls  within  the  Scaling  Ordinance  of  1865, 
and  as  there  was  evidence  to  sustain  the  verdict,  this 
Court  will  not  interfere.     Lamar  vs.  Thornton  etal,..     48 

2.  When  there  is  evidence  on  both  sides  in  relation  to 
the  matters  in  controversy  between  the  parties,  and  a 
motion  for  new  trial,  on  the  ground  that  the  verdict 
is  contrary  to  the  evidence,  this  court  will  not  control 
the  discretion  of  the  Court  below  in  refusing  to  grant 
a  new  trial,  unless  the  verdict  is  decidedly  and  strong- 
ly against  the  weight  of  the  evidence.  Treadwell  vs. 
Phinizy ,     63 

3.  Inasmuch  as  there  is  no  exception  to  the  charge  of 
the  Court  as  to  the  law  applicable  to  the  facts  of  this 
case,  and  there  being  sufficient  evidence  in  the  record 
to  sustain  the  verdict,  and  the  question  of  damages 

.  for  a  breach  of  the  contract  being  one  for  the  jury 
alone  to  consider,  the  verdict  is  not  so  excessive  as  to 
justify  the  inference  of  gross  mistake  or  undue  bias  on 
the  part  of  the  jury,  as  to  authorize  the  Court  to  in- 
terfere with  it.     Bryan  vs.  SoiUh^  Western  R.  R,  Co....     71 

4.  Under  section  3429  of  the  Code,  either  the  plaintiff 
or  defendant  may,  as  a  matter  of  right,  amend  his 
pleadings  at  any  stage  of  the  cause,  and  the  fact  that 
the  case  is  before  the  jury  and  part  of  the  argument  had 
on  the  evidence,  does  not  render  it  too  late  to  amend. 
Uy  however,  the  amendment  be  immaterial,  and  be 
refused  by  the  Judge,  the  refusal  is  not  a  ground  for 

a  new  trial.     Gay  vs.  Peacock  etal 84 

6.  Parties  in  the  final  trial  have  thirty  days  after  the 
adjournment  of  the  Court,  to  accept  to  the  decisions 
made  on  the  trial,  and  they  are  not  concluded  if,  on 
inquiry,  by  the  Judge,  during  the  trial,  they  fail  to 
ansNver  or  say  they  are  content  with  his  rulings,  but 
such  a  request  or  demand  by  the  Court  is  no  ground 
for  a  new  trial,  unless  it  appear  that  the  conduct  of 
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« 

the  Judge^  was  calculated  to  prgudlce  the  case  before 
the  jury.     Ibid. 

6.  Acoordiug  to  the  repeated  rulings  of  this  Court,  in 
order  to  make  the  verdict  iUegcU^  it  must  hav^  been 
gendered  without  evidence  to  support  it,  or  be  so 
strongly  and  decidedly  against  the  weight  of  evidence 
as  would  authorize  the  Court  to  interfere  and  set  it 
aside,  and  as  the  verdict  in  this  case  does  not  come 
within  tiiat  rule,  it  was  not  illegal;  there  being  suffi- 
cient evidence  in  the  record  to  sustain  and  support  it, 
the  Court  did  not  err  in  refusing  to  grant  the  new 
trial.     Orim  vs.  SeUars 94 

7.  A  motion  was  made  for  a  new  trial,  on  the  ground 
that  there  was  no  evidence  to  support  the  verdict,  and 
it  appearing  from  the  evidence  contained  in  the  re- 
cord that  there  was  sufficient  evidence  to  support  it, 
^and  no  error  in  the  charge  of  the  Court  to  the  jury: 

Hdd^  That  this  Court,  in  accordance  with  its  repeated 
rulings,  will  not  interfere  with  the  discretion  of  the 
Court  below  in  refusing  to  grant  a  new  trial,  and  that 
ten  per  eeid.  damages  be  awarded,  as  provided  by  the 
4221st  section  of  the  Code.  Holmes  es.  Booker,  Fee 
&  Co 125 

8.  When  the  verdict  of  the  jury  is  right  upon  the  facts, 
a  new  trial  ought  not  to  be  granted,  because  the  jury 
have  found  contrary  to  the  charge  of  the  Court  in  a 
matter  not  material  to  the  finding,  in  view  of  all  the 
facts  of  the  case.  Plard  &  Cubbedge  vs.  The  EafavHa 
Home  Insurance  Co 190 

9.  This  Court,  in  accordance  with  its  repeated  rulings^ 
will  not  interfere  with  the  verdicts  of  juries  when  the 
evidence  is  conflicting  or  contradictory,  as  it  is  the 

:  exclusive  province  of  the  jury  to  judge  of  the  credi- 
bility and  weight  of  the  evidence  submitted  to  them, 
when  no  material  principle  of  law  has  been  violated 
by  the  Court  in  submitting  the  case  to  their  consid- 
eration. In  view  of  the  facts  contained  in  this  re* 
cord,  and  the  rulings  of  the  Court  in  relation  thereto, 
we  find  no  error  which  will  authorize  the  reversal  of 
the  judgment  of  the  Court  below  in  refusing  a  new 
trial.     Newton  vs.  Price .^......o •••  186 

10.  If  the  charge  of  the  Court  collectively  be  right|  t 
new  trial  will  not  be  granted  though  some  isolated 
l)art  of  it  be  wrong.    (B.)    Ibid. 
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11.  The  presiding  Judge  of  the  Superior  Court  has  no 
legal  ix>wer  or  authority  to  set  aside  the  verdict  of  a 
jury  when  the  evidence  is  conflicting,  unless  the  ver- 
dict is  decidedly  and  Wrongly  against  the  weight  of 
evidence;  the  jury,  and  not  the  Court,  are  the 'exclu- 
sive judges  as  to  the  credibility  of  the  witnesses  and  , 
of  the  weight  of  their  testimony,  and  no  rule  of  law 
having  been  violated  in  submitting  the  facts  to  the 
jury  in  this  case,  the  verdict,  under  the  evidence  con- 
tained in  the  record,  is  not  so  decidedly  and  strongly 
against  the  weight  of  evidence  as  to  authorize  the 
Court,  under  the  law,  to  set  the  verdict  aside  and 
order  a  new  trial.     8im8&  Co,  va,  Humber 208 

12.  When  a  motion  was  made  for  a  new  trial  on  the 
ground  that  the  verdict  of  the  jury  was  contrary  to 
the  evidence : 

Seldf  That  there  is  sufficient  evidence  in  the  record  to 
sustain  the  verdict,  if  the  jury  believed  the  witnesses; 
that  the  credibility  of  the  witnesses  and  the  weight  to 
which  their  evidence  was  entitled,  was  a  question  for 
the  consideration  of  the  jury  exclusively,  and  this 
Court  will  not  control  the  discretion  of  the  Court  be- 
low in  refusing  to  grant  a  new  trial.  Rhodes  V8,  the 
State 215 

14.  As  the  evidence  in  the.  case  was  insufficient  to  prove 
the  insanity  of  the  plaintiff,  who  was  a  witness  for 
himself,  and  no  rule  of  law  was  violated  by  the  Court 
below,  this  Court  will  not  reverse  the  judgment  re- 
fusing to  grant  a  new  trial.     Thoimton  va,  McLendon,  263 

16.  If  the  Court  charge  correctly  law  which  was  not  ap- 
plicable to  the  case  made,  but  so  that  the  jury  could 
not  thereby  be  misled,  it  is  no  ground  for  a  new  trial.    * 
(R,)     Ibid. 

16.  In  accordance  with  the  repeated  rulings  of  this 
Court,  the  Court  below  has  no  legal  power  or  author- 
ity to  set  aside  the  verdict  of  a  jury,  on  the  ground 
that  it  is  contrary  to  the  evidence,  except  in  cases 
where  the  verdict  is  decidedly  and  strongly  against  the 
weight  of  the  evidence.  When  the  evidence  is  contra- 
dictory and  conflicting,  the  jury,  and  not  the  Court,  are 
the  exclusive  judges  as  to  the  credibility  of  the  wit- 
nesses, and  as  to  the  weight  to  which  their  evidence 
is  entitled,  in  view  of  their  interest,  their  relation  to 
the  parties,  and  other  circumstances  connected  with 
the  transaction  under  investigation.   There  being  no 
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error  alleged  as  to  the  ruling  of  the  Court  id  sobmlt- 
ting  the  questions  of  fact  to  the  jury,  and  they  hay- 
ing found  a  verdict  for  the  plaintiff,  and  there  being 
sufficient  evidence  in  the  record  to  sustain  it,  the 
Court  below  erred  in  setting  the  verdict  aside  and 
granting  a  new  trial.     Finney  vs.  Sanford 295 

17.  If  the  parties  in  a  suit  pending  agree  to  submit  both 
matters  of  law  and  fact  to  the  Judge,  and,  after  a 
hearing,  he  makes  a  judgment,  this  Court  will,  in  a 
motion  for  new  trial,  make  the  same  presumption  in 
favor  of  the  verdict  as  though  the.case  had  been  tried 
by  a  jury,  and  if  there  be  evidence  to  authorize  the 
verdict,  a  new  trial  will  not  be  granted,  even  though 
this  Court  be  not  satisfied  that  the  weight  of  testi- 
mony is  with  the  findiifg.  Cunningham  d,  al  f>», 
Schley  d  al. 426 

18.  When  the  principal  matter  in  dispute  on  the  trial 
was  whether  certain  real  estate,  the  title  to  which  was 
taken  in  a  trustee's  own  name,  had  been  purchased 
with  trust  funds,  and  the  vendor  was  accessible  to 
both  parties,  and  after  the  trial  the  losing  party  prays 
for  a  new  trial,  on  the  ground  that  he  has  discovered, 
on  inquiry  of  the  vendor,  new  and  material  evidence 
upon  the  point  in  dispute  which  he  did  not  know  at 
the  trial,  and  no  excuse  is  given  why  application  was 
not  made  to  the  vendor  before  the  trial : 

Hddf  That  this  is  not  such  diligence  in  preparing  for 
trial  as  will  authorize  the  Court  to  grant  a  new  trial, 
that  the  newly  discovered  evidence  may  be  heard  and 
considered.     Ibid. 

19.  There  is  sufficient  evidence  in  the  record  to  sustain 
the  verdict,  and  there  was  no  error  in  the  charge  of 
the  Court,  in  submitting  Ihe  question  to  the  jury,  nor 
in  the  refusal  of  the  Court  to  charge,  as  requested  by 
defendant's  counsel.    Smith  &  Looper  vs.  Byers  d  al..  439 

20.  The  jury  were  the  exclusive  judges  as  to  the  ver- 
dict and  weight  of  evidence  of  the  defendants  them- 
selves, who  were  examined  in  their  own  favor.    Ibid. 

21.  When  a  Judge,  in  his  charge  to  the  jury  in  an  in- 
dictment for  obstructing  legal  process,  told  the  jury 
that,  if  the  defendant  acted  against  or  resisted  the 
Sheriff,  either  by  physical  force  or  by  argument,  he 
was  guilty,  and  the  proof  clearly  showed  that  he  did 
resist  by  physical  force : 
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Beldy  That  though  the  charge  was  erroneous  in  stating 
that  the  resistance  might  be  by  argument,  yet,  as  the 
verdict  was  clearly  right  under  the  proof,  a  li^w  trial 
will  not  be  granted.   Staiham  V8.  the  State  of  Georgia,  £07 

22.  There  was  no  error  in  the  Court  below,  in  granting 
the  new  trial,  on  the  ground  that  the  verdict  *(for 
$10,000  00)  was  grossly  excessive,  under  the  evidence 
as  disclosed  by  the  record ;  the  jury  were  not  author- 
ized to  find  a  verdict  for  vindictive  damages,' and  it 
was  the  duty  of  the  Court  to  have  set  it  aside,  as  it 
was  contrary  to  the  principles  of  justice  and  ecjuity. 
Whilst  it  is  the  duty  of  the  Court  to  hold  the  de- 
fendant to  strict  performance  of  the  obligation  and 
liabilities  imposed  by  law,  it  is  also  the  duty  of  the 
Court  to  protect  the  company  from  being  wrongfully 
plundered  under  the  form  and  color  of  law;  and 
wherever  it  is  apparent  to  this  Court  that  juries, 
either  from  passion  or  prejudice  against  incorporate 
companies,  have  rendered  verdicts  which  are  grossly 
excessive,  it  will  not  hesitate  to  set  them  aside  and 
grant  a  new  trial.  'The  legal  and  equitable  rights  of 
incorporate  companies  are  to  be  measured  by  the  same 
standard  in  the  rendition  of  the  verdicts  of  juries  as 
those  of  natural  persons.  Gi'eeti  V8.  the  Southern  Ex- 
press  Go 516 

23.  As  this  was  not  an  action  brought  by  the  plaintiffs 
for  the  recovery  of  any  special  damage  sustained  by 
them,  the  charge  of  the  Uourt  to  the  jury  in  relation 
to  special  damages,  was  error,  and  the  new  trial  was 
properly  granted  by  the  Court  below  for  that  error, 
as  well  as  others  stated  in  the  record.  Windsor  & 
Jowers  vs.  Oliver 538 

24.  In  a  motion  for  a  new  trial,  if  a  brief  of  the  testi- 
mony has  been  agreed  upon  by  the  counsel  and  filed 
in  the  Clerk's  office,  and  the  Court  has  granted  a  rule 
nisij  it  is  error  in  the  Court  at  the  hearing  to  dismiss 
the  motion  because  the  brief  of  testimony  was  not  ap- 
proved by  the  Court.  The  granting  of  the  rule  nisi 
is  a  presumptive  approval  within  the  meaning  of  the 
rules  of  Court.     Vanover  et  al.,  vs,  Tvmer 577 

25.  A  motion  for  a  new  trial,  including  the  brief  of  tes- 
timony, may  be  amended  in  the  same  terms  as  other 
proceedings  in  the  Superior  Court.     Ibid. 

26.  The  Court  charged  the  jury,  ^Hhat,  if  they  should 
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believe  from  the  evidence,  that  the  claimants  under 
their  contract  with  Hendry,  had  the  right  to  demand 
the  eight  bales  of  cotton,  anH  that  Hendry  was  bound 
to  deliver  the  same  to  him,  in  that  case  they  should 
find  for  the  claimants :'' 
Hddj  Ti^tt  the  charge  of  the  Court,  in  view  of  the  facts 
of  the  case,  was  quite  as  favorable  to  the  claimants  as 
they  had  a  right  to  demand,  and  the  evidence  being 
conflicting  on  some  of  the  main  points  involved,  there 
was  no  error  in  the  Court  below  in  refusing  to  grant 
the  new  trial  upon  any  of  the  grounds  stated  therein — 
the  rejection  of  the  evidence  was  not  sufficient,  for  had 
it  been  admitted,  it  could  not  have  changed  the  result 
under  the  law  applicable  to  the  facts  of  the  case. 
8h(xw&SonvB.  Gimn 584 

27.  The  Court  will  not  set  aside  the  verdict  of  the  jury 
on  questions  of  fisu^t  fairly  submitted  to  their  consid- 
eration, without  such  verdict  is  strongly  and  decidedly 
against  the  weight  of  the  evidence;  and  in  cases 
where  the  plaiutiff  or  defendant  are  witnesses  for 
themselves,  their  interest  goes  to  their  credibility,  to 
be  judged  of  exclusively  by  the' jury.  JSrownva, 
Reed  it  Co «H 

28.  Where  a  party  receives  money  for  investment,  and 
the  evidence  conflicts  as  to  the  use  made  of  the  funds, 
and  as  to  whether  they  were  in  fact  used  in  invest- 
ment, and  the  question  is  fairly  submitted  to  the  jury, 
on  the  law  of  the  case,  and  the  verdict  of  the  jury  is 
sustained  by  the  evidence : 

Heldy  That  in  such  case  there  is  no  error  in  the  Court 
below  in  refusing  a  new  trial  on  this  ground.  *  Wbir 
ier  vs.  Matthews^  Burke  &  Cameron 652 

29.  Where  the  plea  and  proof  of  the  defendant,  by  his 
own  testimony,  makes  out  a  case  of  illegal  contract, 
and  there  is  other  evidence  denying  it,  and  the  jury 
find  against  such  plea  on  the  fisusts  submitted  under  the 
law  to  the  jury  : 

neld^  That  the  verdict  was  not  contrary  to  law,  as  the 
application  of  the  law  in  such  case  turned  upon  the 
question  of  fact,  of  which  the  jury  were  properly  to 
judge.     Ibid. 

30.  Where,  on  a  trial  before  a  jury,  it  was  in  issue 
whether  a  horse  was  sound  at  the  time  of  a  sale,  and 
there  was  evidence  on  both  sides  upon  the  point^  one 
of  the  witnesses  saying  he  was  slightly  lame  and  con- 
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tinucd  to  grow  worse  for  a  year,  and  after  the  trial  a 
witness  was  found  who  would  swear  that  the  horse 
was  not  lame  at  the  sale,  or  for  a  long  time  thereafter, 
when  he  got  a  hurt  which  made  him  seriously  lame: 
Hdd,  That  this  was  only  cumulative  evidence,  and  not 
a  ground  for  new  trial.  In  order  to  justify  a  new 
trial  on  the  ground  of  newly  discovered  evidence,  it 
must  appear  that  the  newly  discovered  evidence  is 
such  as  will  probably  change  the  verdict.  Orandy 
Paramore  &  Co,  va.  Walker 657 

31.  When  there  is  a  plea  of  the  general  issue,  and,  also, 
a  special  plea  setting  up  matter  of  defense,  which 
might  be  proven  under  the  general  issue,  and  the 
Court  dismisses  the  special  plea  as  surplusage,  this  is 
not  such  error  as  will  require  the  verdict  to  be  set 
aside,  if  the  Court,  in  fact,  allow  the  evidence  under  < 
the  plea  of  the  general  issue.     City  Fire  Ifiauranoe 

Co.  of  Hartford  V8.  Carrugi 660 

32.  A  charge  of  *the  Court,  though  erroneous,  which 
does  not  affect  the  verdict,  is  not  a  good  ground  for  a 
new  trial.     Catcher  vs.  Jones 675 

33.  In  an  issue  of  fact,  if  there  .be  evidence  on  both 
sides,  this  Court  will  not  disturb  the  verdict  unless  it 
be  strongly  and  decidedly  against  the  weight  of  tes- 
timony.    Ibid. 

NOLLE  PROSEQUI. 

An  indictment  for  obstructing  legal  process  is  not  one 
of  the  cases  which,  under  section  4609  of  the  Revised 
Code,  may  be  settled  between  the  prosecutor  and  the 
defendant,  nor  is  it  within  the  power  of  the  Solicitor 
General,  after  the  supposed  settlement  of  such  a  case, 
to  enter  a  nolle  prosequi  of  it  by  handing  a  paper  to 
that  eflect  to  the  Clerk.  A  nolle  prosequi,  as  it  must 
go  upon  the  minutes  of  the  Court,  must  be  made  in 
the  presence  and  with  the  knowledge  of  the  Judge; 
and  in  cases  not  authorized  by  law  to  be  settled  be- 
tween the  parties,  must  be  by  consent  of  the  Court. 
Stathamvs.  the  State 507 

NON  JOINDER.    See  Equity  Pleading,  3. 

NOTE.    See  Promissory  NoU. 

NOTICE. 
In  order  to  render  the  drawer  liable^  the  holder  must 

Vol.  zu-M. 
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preseDt  the  draft  at  the  plaee  designated  for  payment, 
and  give  notice  of  refuBal  to  the  drawer.  Notice  is  a 
condition  precedent  to  his  liability,  and  must  be  avtf- 
red  and  proved,  and  if  there  be  anything  in  the  esse 
which  the  plaintiff  relies  on  dispensing  with  such  pre- 
sentation and  notice,  as  that  the  drawee  had  no  e&ctB 
in  the  hands  of  the  drawer,  and  is  not  damaged,  that 
must  be  averred  and  proven,  and  without  tiiis  the 
case  is  not  prima  facie  made  out  against  the  drawer. 
Benedict,  StaU  &  Co  V9.  Davis 614 

NOTICE  OP  PEAUD.    See  EjuUy,  3. 

NOVATION. 

If  Mrs.  Cherry,  before  she  became  gnardian  of  her 
minor  children,  purchased  the  negroes  in  her  own 
right  at  the  executors'  sale  of  her  deceased  husband's 
property,  and  was  indebted  to  the  executors  tlierefor, 
and  after  she  became  the  guardian  of  h^r  children,  r^ 
ceipted  to  them  for  the  amount  due  by  her  as  so  moch 
money  received  from  them  due  to  her  wards,  and 
thereby  cancelled  her  own  indebtedness  to  them  for 
the  slaves  she  purchased,  and  charged  herself,  as 
guardian,  with  the  debt  as  being  due  by  her  to  her 
wards,  it  was,  in  law,  a  novation,  and  the  original 
contract  between  her  and  the  executors,  the  conside- 
ration of  which  was  slaves,  was  extinguished  and  at 
an  end,  and  cannot  be  set  up  by  the  defendants  in  a 
suit  on  the  fruardian's  bond  as  beine  a  debt,  the  con- 
BideratioD  of  which  was  a  slave  or  ilaves.  Omy  d 
al  V8,  Jones '. 679 

See  Principal  and  Surety. 

NUISANCE. 

Inasmuch  as  the  Code  does  not  specially  provide  who 
shall  pay  the  costs  on  the  trial  of  such  cases,  (for* 
nuisances)  when  the  verdict  is  for  the  defendant,  yet, 
as  the  jury  have  found  that  the  complaint  of  the  par- 
ties was  not'  well  founded  in  point  of  fact,  by  return- 
ing a  verdict  for  the  defendant  with  oosis  of  smt,  it  is 
but  just  and  right,  that  the  parties  who  originated 
and  instituted  the  proceeding,  should  pay  the  oo^  of 
it.     Wilkinson  et  al  vs.  Offuoers  of  Court 136 

OBSCENE  LANGUAGE.  See  OrimmalLam,% 
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OBSTRUCTING  PROCESS, 
See  Criminal  LaWy  15,  16,  18. 

ONUS  PROBANDI.    See  Chrler  of  Argument 

OPPROBRIOUS  WORDS.  See  Orimindl  Law,  21. 

ORDER  OF  ARGUMENT. 

In  a  claim  case,  if  the  defendant  mfi.fa,  was  in  posses- 
sion of  the  property  levied  upon,  at  the  time  of  the 
levy,  tLe  burden  of  proof  is  upon  the  claimanti  and 
he  is  entitled  to  the  conclusion.     BarUett  vs.  RussdL,  196 

See  Pra4stice  in  Supreme  Court,  20,  24. 

ORDINANCE  OF  1866. 

1.  This  case  falls  within  the  Scaling  Ordinance  of  1865, 
and  as  there  was  evidence  to  sustain  the  verdict,  this 
Court  will  not  interfere.     Lamar  va,  Thornton  et  al...     48 

2.  A  contract  made  1st  October  1866,  although  for  a 
consideration  existing  prior  to  the  Scaling  Ordinance 
of  1865,  is  not  embraced  within  the  Ordinance.  When 
parties  to  contracts  made  during  the  war  have,  since 
the  publication  of  the  Ordinance  of  1865,  met  and 
adjusted  the  equities  between  themselves  without  fraud, 
mistake  or  imposition,  and  one  of  them  has  given  the 
other  a  new  note  or  obligation,  as  a  settlement  of  the 
differences  between  them,  the  case  falls  within  neither 
the  letter  nor  spirit  of  the  Ordinance,  and  this  Court 
will  not  reverse  the  decision  of  the  Judge  of  the  Su- 
perior Courts,  who  orders  a  plea  which  sets  up  such 

a  state  of  facts  to  be  stricken.     Owen  va.  Willia, 82 

3.  In  a  suit  on  a  note  made  in  1864,  when  there  was  no 
plea  of  the  general  issue  under  oath,  but  there  was  a 
plea  of  the  Ordinance  of  1865,  admitting  and  setting 
forth  a  consideration  for  the  note,  but  setting  up  that 
the  plaintiffs  ought  not  to  recover  therefor  more  than 
one  hundred  dollars,  it  was  error  in  the  Court  to 
charge  the  jury  that  they  might  scale  the  note  its  full 
amount.    Hdrtridge,  cKiaolm  &  Loyd  va.  Fry 104 

4.  A  contract  for  rent,  made  in  1864,  like  any  other 
contract,  is  subject  to  the  Scaling  Ordinance  of  1865, 
and  the  rule  laid  down  in  section  2267  of  the  Code, 
that  the  destruction  of  the  tenement  by  fire,  or  the  loss 
of  possession  by  any  other  casualty,  not  caused  by  the 
landlord;  or  from  defect  of  his  title,  shall  not  al^te 
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the  rent  contracted  to  be  paid,  mast  be  oonstraed  in 
connection  with  the  Scaling  Ordinance,  and  subject 
under  it  to  the  right  of  the  defendant,  to  give  in  evi- 
dence the  consideration  of  the  rent  notes,  and  the  poltte 
thereof  at  any  time. 
As  the  tenement  rented  was  destroyed  by  the  Federal 
army,  during  the  period  for  which  it  was  rented,  and 
as  it  is  the  consideration  of  the  rent  notes,  the  defend* 
ant  has  the  right  to  eive  in  evidence  its  value,  after 
the  destruction,  as  well  as  at  any  other  time,  and  the 
jury,  upon  the  whole  evidence,  may  adjust  the  equi- 
ties between  the  parties.  WABN£E^  J.,  dissentiog. 
Clark  V8.  McOroskey 137 

6.  When  a  note  was  given  in  January,  1865,  for  Confed- 
erate treasury  notes  loaned,  the  jury  may  adjust  the 
equities  between  the  parties  under  the  Ordinance  of 
1865,  though  it  may  not  be  distinctly  given  in  charge. 
There  is  nothing  in  this  case  to  (distinguish  it  from 
other  like  cases  decided  by  this  Court.  Blow  vs. 
While 293 

6.  In  cases  coming  uuder  the  Ordiuance  of  1865,  in  re- 
lation to  Confederate  contracts,  the  jury  have  a  large 
discretion  in  the  adjustment  of  the  equities  between 

the  parties  under  the  contract.     Catcher  vs.  Jones 675 

7.  Parol  evidence  oontradicting  the  terms  of  a  written 
contract  is  not  admissible  on  the  ground  that  tiie  con- 
traqt  is  included  within  the  Scaling  Ordinance  of 
1865.     Ibid. 

ORPHANS.    8ee  Minors. 
PAROL  EyiDENCE.  See  Ordinanee  of  1865-7. 

PARTIES. 

The  non-Joinder  of  some  who  should  be  parties  is  not 
grouncT  for  general  demurrer  to  a  bill,  for  that  may  be 
cured  by  amendment.     Hand  et  al.^  vs.  Dexter  el  al...  451 

PARTY  AS  WITNESS. 

See  New  Trial,  12. 
"   Witness. 

PHYSICIAN.    See  page  626. 

PLEADINGS. 
1.  If  a  defendant  has  filed  no  ptea,  he  is  in  deiault,  and 
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cannot  introdace  evidence ;  bat  tliifly  under  the  long* 
established  practice  in  Georgia,  does  not  entitle  the 
plaintiffs  to  a  judgment  till  they  have  made  out  their 
case  l)y  proof,  and  the  defendant  without  a  plea,  has 
the  right  to  object  to  the  rendition  of  a  judgment 
against  him,  which,  upon  the  plaintiff's  own  showing, 
is  illegal.    Burden  V8.  Oarhart  &  Bro 7jS 

%  In  a  suit  on  a  note  made  in  1864,  when  there  was  no 
plea  of  the  general  issue  under  oath,  but  there  was  a 
plea  of  the  Ordinance  of  1865,  admitting  and  setting 
forth  a  consideration  for  the  note,  but  setting  up  that 
the  plaintiffs  ought  not  to  recover  therefor  more  than 
$100  00,  it  was  error  in  the  Court  to  charge  the  jury 
that  they  might  scale  the  note  its  full  amount.  Hart- 
ridgcy  Chisolm  &  I^oyd  vs.  Fry 104 

3.  When  an  instrument,  in  writing,  containing  a  legal 
obligation  to  pay  money,  is  sued  upon,  in  an  action  of 
assumpsit,  and  is  set  forth  in  haec  verbaf  or  according 
to  its  tenor  and  effect,  the  declaration  is  not  demurra- 
ble under  our  statute,  though  the  instrument  may  be 
called  a  promissory  note,  when  it  is  not  such  techni- 
cally.   Hoop  V8.  Atkins,  Dunham  dc  Co lOd 

4.  A  livery  stable  keeper  has,  under  our  law,  a  lien  upon 
the  horses  of  his  customers  in  his  possession,  not  only 
for  th^  board  of  the  horses,  but  for  other  accounts 
against  the  customers,  in  the  line  of  the  livery  stable 
business,  and  this  lien  may  be  enforced  under  the  stat- 
ute for  enforcing  steamboat  liens.     QarnmeU  &  06., 

vs.  Schley 112 

5.  If  a  plaintiff  strikes  the  name  of  one  joint  defendant 
from  the  declaration  on  the  trial,  because  he  has  failed 
to  prove  his  joint  liability,  the  other  defendant  may 
then  fil^a  plea  in  abatement,  if  he  wishes  to  show  that 
the  person  whose  name  is  so  stricken  is  jointly  liable. 
But  if  defendant  joins  in  the  plea  with  the  person 
stricken,  the  names  of  two  other  persons,  alleging 

«that  they  are  also  jointly  liable,  when  such  plea  as  to 
them  could  only  have  been  filed  under  the  statute  at 
the  first  term,  such  plea,  as  a  whole,  is  bad,  and  it  was 
not  error  in  the  Court  to  refuse  to  entertain  it.  Molt 
vs.  HaUy  Moses  &  Q> 117 

6.  In  an  affidavit  filed  to  prevent  the  award  of  arbitra- 
tors, which  has,  by  order  of  the  Court,  been  entered 
upon  its  minut^,  from  becoming  the  final  judgment 
of  the  Court  in  the  cause,  it  is  not  sufficient  to  state  . 
in  general  terms  that  the  award  is  the  result  of  acci- 
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dent,  misiake  or  frand,  or  is  generally  illegal^  the  affi- 
davit maet  state  such  facts  of  frand,  accident  or  mis- 
take, or  designate  such  illegality,  as  that  the  Court 
may  see  that  the  mistake,  etc.,  did,  if  the  statement 
be  true,  occur,  and  that  it  was  material  to  the  issne. 
Miiehell  et  al.,  vs.  Mayor  and  Qmneil  of  Brunawiek..,  370 

7.  The  affidavit  must  be  such  as  that,  if  the  other  party 
should  not  deny  it,  the  Court  can  intelligently  pro* 
nounce  that  the  award  was  the  result  of  the  frand, 
accident,  mistake,  or  ill^ality  charged,  or  no  issue 
can  be  formed  upon  it,  and  no  judgment  of  the  Court 
can  be  rendered  setting  it  aside.     Ibid, 

8.  The  legal  effect  of  a  plea  of  the  general  issne  by  the 
defendant,  is  an  absolute  and  general  denial  of  what 
is  alleged  in  the  plaintiff's  declaration,  whereby  the 
fact  of  indebtedness  is  affirmed  on  one  side  and  denied 
on  the  other,  which  denial  of  indebtedness  to  the 
plaintiff  is  an  issuable  defense;  ayd  if  sworn  to  by 
the  defendant,  it  entitles  him  to  go  before  a  jury  for 
the  trial  of  that  issue.    Oauaey  vs.  Choper, 409 

9.  When  an  action  of  trespass  for  false  imprisonment 
was  instituted  by  the  plaintiff  against  McCray  and 
Mitchell  and  the  Southern  Express  Company,  in  the 
county  of  Sumter,  where  two  of  the  defendants  resi- 
ded, and  the  defendants  appeared  by  their  counsel  and 
filed  their  joint  plea  to  the  merits  of  the  action,  with- 
out excepting  to  th.e  jurisdiction  of  the  Court: 

Hddf  That  it  was  too  late  for  the  Southern  Express 
Company,  one  of  the  defendants,  to  object  to  the  ju- 
risdiction of  the  Court  on  the  appeal  trial  of  the 
cause,  although  the  verdict  of  the  jury  on  the  first 
trial  was  against  that  defendant  alone,  and  it  was  the 
only  party  entering  the  appeal.  (By  two  Judges.) 
Oreen  vs.  The  Soumem  Escpress  Company 516 

POLLING  JURY.    See  Jurors,  2- 

POSSESSORY-WARRANT. 

When,  after  a  trial  on  a  possessory-warrant  and  a  judg- 
ment, the  Court  delivered  the  property  to  the  success- 
ful party,  on  his  giving  the  bond  and  security,  as 
required  by  section  3959  of  the  Code,  and  the  case 
was  carried  afterwards  to  the  Superior  Court  by  oer- 
iiorarif  and  the  judgment  reversed,  but  before  the 
reversal,  the  party  receiving  the  property  has  sold  the 
same  and  cannot  produce  it,  it  is  error  in  the  Court  ■ 
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to  attach  him  for  ooDtempt,  in  failing  to  obey  its 
order  to  redeliver  the  property.  Johnion  vs.  Yeomans 
&  Strickland 368 

POSTHUMOUS  CHILD,    See  Wilk,  2. 

PRACTICE  IN  SUPERIOR  COURTS. 

Wliere  the  Judge  of  the  Superior  Court  required  the 
affiaut  in  an  affidavit  of  illegality  to  an  execution, 
which  affidavit  was  quite  voluminous^  to  make  a  brief 
of  the  grounds  taken  in  the  affidavit,  in  the  shape  of 
a  motion,  this  was  not  such  e*ror  as  this  Court  will 
correct,  it  being  mere  matter  of  practice,  for  the  con- 
venient transaction  of  the  business  of  the  Court.  But 
in  so  doing,  if  a  material  allegation  in  the  affidavit  is 
not  included  in  the  brief,  it  is  error  in  the  Court  to 
reject  evidence  going  to  support  it,  and  confine  the 
defendant  to  the  brief.  Shorter  vs,  Moore,  Trimble  & 
Company /. ,..•  691 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  When  this  cause  was  called  in  its  order,  counsel  for 
plaintiff  in  error,  failed  to  furnish  copies  of  the  bill 
of  exceptions,  as  required  by  the  12th  Rule  of  Court, 
and  the  Court,  ex  euo  mero  motu^  dismissed  the  cause. 
BrUey  et  ai,  V8,  Underwood  et  al 9 

2.  The  Court  will  not,  by  consent,  transfer  a  cause  to  the 
end  of  another  Circuit,  but  will  transfer  it  to  the  end 
of  the  entire  docket,  by  consent.  (R.  See  note  at  the 

end  of  the  Report.)    Anderson  vs.  Taylor 10 

3.  A  failure  of  the  Clerk  below  to  certify  the  record 
within  ten  days  from  the  filing  of  the  bill  of  excep- 
tions in  his  office,  is  no  ground  fordismissing  the  cause 
in  the  Superior  Court ;  Providedy  counsel  for  plaintiff 
in  error  exercised  ordinary  diligence  to  have  the  Clerk 
below  certify  it  in  time.     (R.)    Jonea  tfs,  Payne 32 

4.  What  amounts  to  ordinary  diligence  depends  upon 
the  circtimstances  of  the  case.  Counsel  should  apply 
for  mandaanMs  against  the  Clerk,  unless  the  circum- 
stances reader  it  impracticable  or  unneooessary  to  do 
so.    (R-)    Ibid. 

5.  Under  the  Constitution  a  cause  must  be  disposed  of 
at  or  before  the  second  term.  Providential  cause  is 
not  good  for  postponement  except  at  the  first  term. 
(R.)    Ibid. 
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6.  The  original  bill  of  exoeptions  being  loet,  and  a  cer- 
tified oopy  of  it  being  in  Court,  this  Court,  npon  tbe 
admission  of  counsel  that  there  was  an  error  in  said 
certified  copy,  allowed  the  error  corrected,  and  the  co- 
py so  corrected  to  be  established  in  lieu  of  tbe  lost  orig- 
inal :   (R.     See  end  of  Report.)     Gay  vs.  Peacock 

et  al. 84 

• 

7.  If  the  recor^  be  so  confused  that  it  is  impossible  to 
determine  frpm  them  what  was  the  real  staius  of  the 
case  below,  the  writ  of  error  will  bedismissed  on  mo- 
tion of  counsel.  The  Court  ought  to  dismiss  it  on  its 
own  motion,  but  it  may  hear  the  case  if  no  motion  to 
dismiss  it  is  made.     (R.)     DatU  va,  Meyers 93 

8.  The  failure  of  the  Clerk  below  to  send  to  tbe  .Clerk 
of  this  Court  the  receipt  which,  by  Rule  lltb  of  this 
Court,  he  should  take  from  the  Post  Master  or  Ex- 
press Company,  for  the  record,  when  he  delivers  it 
for  transmission  to  this  Court,  is  no  ground  to  dismiss 
the  writ  of  error.  The  Rule  is  but  directory  to  tbe 
Clerks  below.  (R.  See  end  of  Report.)  Tanner  vs. 
HoUingswarth 133 

9.  A  cause  was  twiee  continued  here  because  tbe  record 
was  incomplete.  At  the  third  term  it  was  dismissed 
because  it  was  the  third  term  of  said  cause,  and  because 
plaintiff  in  error  showed  no  diligence  in  trying  to  get 
the  record  here.     (R.)     (By  two  Judges.)      Witlkr 

vs.  Jackson 413 

10.  If  the  transcript  of  the  record  be  not  certified  or  sent 
up  to  this  Court  within  the  time  prescribed  by  the 
istatutes  and  the  rules  of  this  Court,  and  no  diligence 
to  procure  it  to  be  done,  by  the  counsel  for  plaintiff 
in  error,  appears,  tbe  writ  of  error  will  be  dismissed. 
(R.)    Lopez  vs.  McArdle 414 

11.  It  is  not  a  sufficient  assignment  of  errors,  as  to  a 
charge  of  the  Court  set  out  in  extenso,  to  say  that  each 
and  every  part  of  it  is  error.  McCat,  J.,  dissented 
from  the  judgment  of  the  Court,  Upon  the  ground  that 
there  was  another  sufficient  assignment  of  error,  as  to 
the  rejection  of  evidence.  He  thought  that  tliat  oouid 
be  heard,  though  the  charge  could  not  be  reviewed^ 
(R.)    Ibid. 

12.  When  counsel  propose  to  show  that,  within  tbe  tima 
prescribed  by  the  rule  of  this  Court,  they  applied  to 
the  Clerk  below  to  see  if  he  had  transmitted  the  le* 
cord  to  this  Court,  a  statement  that  tliey  did  so  ai  th»  • 
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proper  time,  or  "  within  a  few  days  thereafter,"  is  too 
indefinite  to  meet  the  requirements  as  to  diligence. 
(R.)    McCay,  J.,  dissenting.    Perry  et  al.y  vs.  Chinby  415 

13.  If  the  failure  of  the  Clerk  to  send  up  the  record  is 
caused  by  counsel  for  plaintiff  in  error  misinforming 
him  as  to  where  the  rule,  fixing  the  time  within  which 
to  send  it  up,  was  to  be  found,  the  writ  of  error  will 
be  dismissed.     (K.)     Ibid. 

14.  A  motion  to  dismiss  the  ^vrit  of  error,  takes  prece- 
dence of  one  to  remove  the  cause  to  the  United  States 
Courts..    (R.)     Edgarion^  Rogers  &  Hatch  V8.  Webb 

&  Company 417 

15.  If  it  be  questionable  whether  the  United  States  Dis- 
trict Court  will  take  jurisdiction  of  the  cause  to  be 
removed  from  this  Court,  the  order  for  removal  will 
be  upon  terms  that,  if  the  United  States  Court  re- 
fuses to  take  jurisdiction,  the  judgment  below  shall 
stand  affirmed.     (R.)    Ibid, 

16.  When  the  dismissal  of  the  writ  of  error  had  been 
prevented  by  a  statement  of  counsel  as  to  diligence, 
and  the  cause  was  then  ordered  to  be  removed  to  the 
United  States,  counsel  for  plaintiff  in  error,  by  callinj 
attention  to  the  fact  that  he  had,  perhaps,  committ< 
an  error  in  his  statement,  was  allowed  to  have  the  or- 
der of  removal  revoked,  and  his  cause  withdrawn. 
(R.)     Ibid. 

17.  The  want  of  a  certificate  by  the  Clerk  below  to  what 
is  sent  here  as  the  record  is  no  ground  for  suggesting 
a  diminution  of  the  record.  (R.)  Rankin  et  al,,  va. 
Anderson  et  al 419 

18.  If,  when  a  cause  is  called  for  hearing,  there  is  no  re- 
cord certified  from  the  Court  below,  the  cause  will  be 
dismissed.  The  certificate  should  have  been  supplied 
bv  nuindamua  from  the  Judge  of  the  Superior  Court. 
(R.)     Ibid. 

19.  If  counsel  be  detained  from  Court  providentially, 
and  in  his  absence  his  cause  be  dismissed,  for  want  of 
prosecution,  it  may  be  reinstated.  (R.)  Sparks  vs. 
Maxwell 421 

20.  If  extra  time  be  wished,  it  must  be  asked  before 
the  argument  begins.    (R  See  end  of  Report.)    Smith 

&  hooper  vs.  Byers  et  al •• •  439 

21.  When  the  cause  was  called  here,  no  appearance  was 
made  for  defendant  in  error,  bat  several  days  after- 
wardsi  and  before  the  case  was  decided^  Mr.  Estes  ap« 
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peared,  and  bv  perfniasion  of  the  Coart  filed  bis  brie£ 
(R.)  Murphy  ffif.  Origg% 466 

22.  This  cause'  was  argued  hereon  the  2l8t  of  Jannary. 
Ou  the  following  Tuesday,  when  the  Court  was  about 
to  deliver  opinions,  counsel  for  the  Express  Company 
stated  that  the  cause  bad  been  settled  since  the  arga- 
menty  that  he  was  authorized  to  withdraw  the  record, 
and  he  wished  to  do  so  to  prevent  the  announcement 
of  the  opinion.  The  Court  said  the  application  was 
too  late,  and  delivered  its  judgment  in  the  case. 
(R.)  Oreen  vs.  Southern  Express  Company 615 

23.  This  record  was  delivered  in  the  Express  office,  bat 
upon  showing  that  it  was  sent  in  time,  it  was  entered 
upon  the  docket,  though  it  arrived  after  return  day    * 
for  this  term.     (R.)  FelUm  vs.  Hill  et  oL 566 

24.  It  was  stated  to  the  Court,  that  various  actions  of 
ejectment  depended  upon  the  construction  of  said  will, 
and  it  was  asked  that  counsel  in  them  might  ippeaf 
in  this  cause  and  that  extra  time  be  given  for  argu- 
ment. Leave  was  granted,  with  three  hours  extra 
time.     (R.)  Ibid. 

25.  The  consent  of  counsel  to  the  correctness  of  the  brief 
of  the  evidence  was  not  certified.  Upon  a  suggestion 
of  a  diminution  of  the  record  to  supply  this,  it  was 
admitted  to  be  correct,  and  the  case  proceeded.  (R.) 
JUUcheli  vs.  The  State 638 

See  BiU  of  Exceptions. 
•*  Jurisdiction  of  Supreme  Court, 

PRESUMPTION. 

Where  a  note  was  made  and  delivered  in  the  purchase 
of  a  mining  privilege  at  Pike's  Peak,  in  Kansas,  on 
the  Sabbath  day,  and  suit  thereon  is  brought  in  the 
Courts  of  this  State,  and  there  is  no  evidence  of  the 
lex  loci  contractus  produced  on  the  trial: 

Heldf  That  the  presumption  of  law  is,  that  the  law  of 
the  place  where  the  note  was  made  is  the  same  as  our 
own ;  especially  will  such  presumption  be  made  where 
a  contrary  presumption  would  be  unjust  to  the  chris- 
tian civilization  of  the  age  and  in  violation  of  the 
decalogue.     HiUvs.  Wilker 449 

See  Oriminal  Lato^  11« 

PRINCIPAL  AND  AGENT. 
1.  The  Southern  Express  Company,  as  a  oorporatioiiy  ia 
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liable  for  the  acts  of  its  officers  and  ageni<«,  when  act- 
ing in  the  sphere  of  their  appropriate  duties,  and  an 
agent  of  said  company  who  arrested  the  plaintiff,  who 
was  suspected  with  having  stolen  money  from  the 
company,  for  the  pur|x)se  of  recovering  the  money  so 
stolen  for  the  benefit  of  the  Company,  was  acting  within 
the  sphere  of  his  appropriate  duty  as  the  agent  of  said 
company,  and  the  arrest  of  the  plaintiff  by  such  agent 
under  the  circumstances  set  forth  in  the  record,  was 
not  such  a  willful  trespass  on  the  part  of  the  agent  as 
will  exonerate  the  Company  from  liability  for  the 
conduct  of  their  agent  in  making  the  arrest ;  the 
more  especially  as  the  company,  after  the  arrest  and 
.discharge  of  the  plaintiff,  recognized  the  authority  of 
their  agent  to  make  the  arrest,  by  endeavoring  to  pro- 
cure a  release  from  the  plaintiff  for  the  damages  sus- 
tained by  him  in  consequence  of  such  arrest  and  im- 
prisonment. (By  two  Judges.)  Ch^een  V8,  Exp.  Co,»  515 
2.  The  statute  against  intruders  ought  to  be  strictly  con- 
strued, and  an  attorney  at  law  is  not  such  an  agent, 
without  special  appointment,  as  would  authorize  him 
to  make  the  affidavit  under  the  provisions  of  the  law. 
Montgomery  V8,  Walker 681 

PRINCIPAL  AND  SURETY. 

1.  Where  a  promissory  note,  payable  in  money  general- 
ly, and  dated  in  November,  1865,  was  signed  by  the 

Erincipaland  security,  and  was  delivered  to  the  payee 
y  the  principal  in  the  absence  of  the  surety,  but  be- 
fore the  delivery,  the  principal,  to  induce  the  payee 
to  accept  it,  added  on  the  note  a  memorandum,  signed 
by  himself,  that  it  was  to  be  "paid  in  gold,  gold 
having  been  the  consideration^' : 
Seldj  That  whether  the  security  was  or  was  not  releas- 
ed, depends  upon  whether  or  not  the  proof  shows  that 
the  note  was  signed  by  him  with  the  understanding 
it  was  to  be  paid  in  gold — since  a  mere  reduction  to 
writing,  by  the  principal,  of  what  was  iu  fact  the 
agreement  of  both  the  principal  and  security,  at  the 
time  of  the  signing  of  the  note,  would  not  be  a  change 
of  the  contract.     Haii6on  V8,  Orawley 303 

2.  It  was* error  in  the  Court  to  charge  the  jury  that 
such  a  memorandum  did  not  release  the  security,  in 
the  absence  of  proof  that  he  signed  the  note  with  the 
understanding  it  was  to  be  paid  in  gold.     Ibid. 

See  AdminidratorM  and  Eoecutors^  '2. 
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PROCESS, 

1.  When  attachment  nm  for  contempt  was  served  per- 
sonally by  a  constable,  and  process  was  not  attached 
to  the  original  bill  or  copy  served: 

Held,  That  the  service  was  sufficient  to  bring  the  party 
into  Court,  and  is  not  such  process  as  requires  to  be 
annexed  to  the  bill  or  copy  and  served  by  a  sheriflT, 
deputy  or  coroner  of  the  county.    Bemley  tw.  De  Wall.  466 

2.  The  party  put  into  possession  under  a  warrant  impro- 
perly issued  on  the  affidavit  of  au  attorney  at  law, 
takes  no  benefit  from  such  void  warrant  and  process, 

and  stands  in  the  light  of  the  law  as  a  trespasser. 
Montgomery  V8.  Walker 681 

PROCHIEN  AMI.    See  Equify,  12. 

PROMISSORY  NOTE. 

1.  Where  a  promissory  note,  payable  in  money  general* 
ly,  and  dated  in  Noveml)er,  1865,  was  signed  by  the 
principal  and  a  security,  and  was  delivered  to  the  payee 
by  the  principal  in  the  absence  of  the  surety ;  but  be- 
fore the  delivery,  the  principal,  to  induce  the  payee  to 
accept  it,  added  on  the  note  a  memorandam,  signed 
by  himself,  that  it  was  to  be  ''paid  in  gold,  gold  hav- 
ing been  the  couHtderation" : 

Heldf  That  whether  the  security  was  or  was  not  releas- 
ed, depends  upon  whether  or  not  that  the  proof  shows 
that  the  note  was  signed  by  him  with  the  understand-: 
ing  it  w&s  to  be  paid  in  gold — since  a  mere  reduction 
to  writing,  by  the  princi|)al,  of  what  was  in  fact  the 
agreement  of  both  the  principal  and  security,  at  the 
time  of  the  signingof  the  note,  would  not  be  a  change 
of  the  contract.     Hanson  vs.  Crawley 303 

2.  It  was  error  in  the  Court  to  charge  the  jury  that  such 
a  memorandum  did  not  release  the  security,  in  theab- 
sence  of  proof  that  he  signed  the  note  with  the  under- 
standing it  was  to  be  paid  in  gold.     Ibid. 

3.  Where  a  note  was  made  and  delivered  in  the  purchase 
of  a  mining  privilege  at  Pike's  Peak,  in  Kansas,  on 
the  Sabbath  day,  and  suit  thereon  is  brought  in  the 
Courts  of  this  State,  and  there  is  no  evideooe  of  the 
lex  loci  eontraotus  produced  on  the  trial : 

Held^  That  the  presumption  of  law  is,  that  the  law  of 
the  place  where  the  note  waa  made  is  the  aame  m  ooc 
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own ;  especially  will  snch  presumption  be  made  where 
a  contrary  presumption  would  be  unjust  to  the  chris- 
tian civilization  of  the  age  and  in  violation  of  the  dec- 
alogne. 
Ab  the  laws  of  this  State  forbid,  under  penalties,  any 
violation  of  the  Lord's  day  by  the  transaction  of  any 
business,  trade  or  calling,  a  note  made  upon  the  Sab- 
batli  day,  in  pursuance  of  trade  or  business,  will  not 
be  enforced  by  the  Courts  of  this  State  under  the  laws 
of  this  State,  as  such  contract  is  void.  Hill  vs,  WU- 
her 449 

PURCHASERS. 

1.  A  mortgagee,  to  the  extent  of  his  interest  in  the  land 
mortgaged,  stands  upon  the  same  footing  as  any 
other  boiia  fide  purchaser  without  notice  of  the  trust, 
and  the  Court  should  have  so  charged  the  jury;  the 
more  especially,  as  this  principal  of  the  law  was  dis- 
tinctly recognized  and  adjudicated  by  this  Court  l)e- 
tween  these  same  parties,  in  the  case  reported  in  the  37th 
Georgia  Reports,  392,  ordering  the  injunction  granted 
to  restrain  Thrasher,  the  mortgagee,  from  enforcing 
his  mortgage  against  the  land  to  be  dissolved.     Lan& 

et  al.  V8.  Pariee  andmfe 202 

2.  The  Act  ot  1847,  requiring  marriage  settlements  pre- 
viously made  to  be  recorded  in  the  county  of  the  hus- 
band's residence  within  twelve  months  afler  the  pas- 
sage of  the  Act,  or  be  void  against  bona  fide  purchO' 
sera  or  creditors  without  notice,  who  purchase  or  give 
credit,  before  the  actual  record,  applies  only  in  favor 
o(  bona  fide  creditors,  who,  without  notice,  give  credit 
on  the  faith  of  the  property,  and  does  not  render  the 
settlement  void  in  favor  of  a  debt  due  by  the  husband, 
as  guardian,  under  the  appointment  of  the  Ordinary, 
or  under  a  testamentary  appointment  withont  affirm- 
ative proof  that,  on  the  testamentary  appointment, 
credit  was  given  to  the  husliand  on  the  faith  of  the 
property.     Cunningham  et  al,  vs.  Schley  et  al 426 

PURCHASE  MONEY. 

See  Homestead  and  Exemptum^  1,  4.  * 

"   lAens,  1,  3,  6. 

SATIFICATION.    See  Prinudpal  and  Agent. 
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REBELLION. 

See  QmstUutioncd  Law^  7,  9. 
"   Defado  Governments. 

RELIEF.    See  Ordinance  oj  1865. 

REMOVAL  OP  CAUSES  TO  U.  S.  COURTS. 

1.  Mathew  B.  Peters  had  a  wife,  Thalia  Peters,  and 
three  minor  children,  in  New  York.  A  total  divorce 
was  adjudged  betweep  them  in  the  proper  Court  in 
that  State,  and  it  was  further  adjudged  that  he  pay 
to  his  divorced  wife  ten  dollars  per  week  during  their 
joint  lives,  as  alimony.  Mathew  B.,  afterwartis  mar- 
ried another  wife,  Anna  M.  Brown,  in  Georgia,  who 
had  one  child,  when  he  became  a  lunatic,  and  Colonel 
Best  was  appointed  his  guardian. 

Thalia,  his  *first  wife,  a  citizen  of  New  York,  filed  her 
bill  in  equity  in  the  Superior  Court  of  Bibb  county, 
Georgia,  setting  forth  the  judgment  for  alimony,  and 
charging  that  it  was  wholly  unpaid,  and  praying  that 
the  lands  of  her  late  husband  be  sold  by  the  guardian, 
and  the  money  raised  be  applied  in  paying  off  her 
claim.  Mathew  B.  Peters  died  pending  this  suit^  and 
Best  became  his  administrator.* 

Anna,  his  last  wife,  commenced  her  proceeding  in  the 
Court  of  Ordinary  of  Bibb  county,  to  have  a  year's 
support  alllowed  her  and  her  minor  child  out  of  the 
estate,  in  pteference  to  all  other  liens.  The  Commis- 
sioners, by  their  return,  allowed  her  $1,800  00.  And 
Thalia,  the  first  wife,  appeared  in  Court  and  contro- 
verted Anna's  right.  The  Court  of  Ordinary  refused 
to  approve  the  return  of  the  Commissioners,  on  the 
ground  that  the  three  minor  children  of  Thalia  were 
not  provided  for  by  the  return,  and  on  the  further 
ground  that  Thalia's  judgment,  by  the  law  of  New 
York^  is  a  special  lien  on  the  estaie,  higher  than  the 
claim  of  Anna,  to  a  year's  support. 

Best,  the  administrator,  then  filed  his  amended  answer 
to  Thalia's  bill  against  him,  in  the  nature  of  a  cross- 
bill against  them  both,  and  against  various  other  de- 
fendants claiming  to  have  the  highest  lien  on  the  fund, 
for  bills  foa  the  lunatic  while  in  the  assyliun,  bills  for 
nurses  and  attendants,  doctor's  bills  for  services  in 
his  last  illness,  burial  expenses,  eto« 

Thalia  Peters  then  filed  her  affidavit,  stating  tiiat  she 
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has  reason  to,  and  does  believe,  tbat  from  prejadice,  or 
local  influence,  she  will  not  be  able  to  obtain  justice 
in  the  State  Court,  and  prayed  that  the  case  pending 
between  the  said  Anna  and  herself  be  transfered  to 
the  Circuit  Court  of  the  United  States: 
Held,  That  the  Court  below  erred  in  granting  the  order 
of  transfer,  as  there  cannot,  in  this  case  be  a  ^^final  de- 
termination of  the  controversy,  so  far  as  it  concerns 
her,''  in  the  Federal  Court,  unless  all  the  other  parties 
to  the  litigation,  claiming  prior  liens  upon  the  funds 
of  the  estate,  were  before  the  Court  Warner,  J., 
dissents.     Peters  d  ai,  V8,  Peters  et  cU. 242 

2.  A  motion  to  dismiss  the  writ  of  error,  takes  prece*' 
dence  of  one  to  remove  the  cause  to  the  United  States 
Courts.    (R.)    Edgarton,  Rogers  &  Hatch  vs.  WtM) 

&  Go 417 

3.  If  it  be  questionable  whether  the  United  States  Dis- 
trict Court  will  take  jurisdiction  of  the  cause  to  be 
removed  from  this  Court,  the  order  for  removal  will 
be  upon  terms  that  if  the  United  States  Court  refuses 
to  take  jurisdiction,  the  judgment  below  shall  stand 
affirmed.     (R.)     Ibid. 

4.  When  the  dismissal  of  the  writ  of  error  had  been 
prevented  by  a  statement  of  counsel  as  to  diligence, 
and  the  cause  was  then  ordered  to  l)e  removed  to  the 
United  States  Court,  counsel  for  plaintiff  in  error,  by 
calling  atteniion  to  the  fact  that  he  had  perhaps  com- 
mitted an  err^r  in  his  staement,  was  allowed  to  have 
the  order  of  removal  revoked,  and  his  cause  with- 
drawn.    (R.)     Ibid, 

RENT.    See  Landlord  and  Tenant. 

RES  ADJUDICATA. 
While  the  record  was  being  read,  the  Court  discovered 
that  this  was  the  same  cause  which  had  been  dismissed 
because  of  defects  in  the  bill  of  Exceptions,  at  De- 
cember Term,  1869,  (See  40th  Ga.  R.,  647,)  and  dis- 
missed it,  because  the  judgment  below  had  been 
affirmed  by  dismissal  here,  the  matter  was  res  adjvr 
dieata.  OtlUon  vs.  Massey 221 

RESCISSION.    See  OontracU,  3,  4,  5. 

RETROACTIVE  LEGISLATION. 

The  retroactive  Ordinance  of  1865  and  the  Constitution 
of  1868,  confirm  the  Acts  of  the  ill^l  legblative 
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bodies  which  met  in  this  State  daring  the  war^  where 
not  in  aid  of  the  rebellion,  and  not  in  conflict  with 
the  Constitution  of  the  United  States.  But  these 
Acts  of  confirmation  are  not  to  divest  vested  rights, 
but  are  to  be  construed  as  Acts  of  peace  and  to  pre- 
vent injustice. 
Under  this  retroactive  legislation,  the  Acts  passed  da- 
ring the  war,  suspending  the  Statute  of  Limitations, 
are  made  valid  in  all  cases,  where  the  legal  statutes 
in  existence  at  the  commencement  of  the  stru^le, 
had  not  fully  run  in  favor  of  the  defendant,  before 
the  passage  of  the  Ordinance  of  1865;  but  they  do 
not  revive  a  right  of  action  that  was  barred  by  the 
legal  Acts  in  existence  prior  to  the  passage  of  the 
Ordinance  of  1865.    Calhoun  vs.  Kellogg 231 

RETURN — Traverse  of.    See  Appearance. 

REVENUE.    See  Stamps. 

RIGHT  OF  ACTION  SURVIVING.    See  AeUon. 

RIPARIAN  PROPRIETORS.     See  Water^Oourses. 

SABBATH  DAY. 

Where  a  note  was  made  and  delivered  in  the  purchase 
of  a  mining  privilege  at  Pike's  Peak,  in  Kansas,  on 
the  Sabbath  day,  and  suit  thereon  is  brought  in  the 
Courts  of  this  State,  and  there  is  no  evidence  of  the 
lex  loci  cordradus  produced  on  the  trial : 

Held^  That  the  presumption  of  law  is,  that  the  law  of 
the  place  where  the  note  was  made  is  the  same  as  oar 
own;  espejially  will  such  presumption  be  made  where 
a  contrary  presumption  would  be  unjust  to  the  chris- 
tian civilization  of  the  age  and  in  violation  of  the 
decalogue. 

As  the  laws  of  this  State  forbid,  under  penalties,  any 
violation  of  the  Lord's  day  by  the  transaction  of 
any  business,  trade  or  calling,  a  note  made  upon  the 
Sabbath  day,  in  pursuance  of  trade  or  business,  will 
not  be  enforced  by  the  Courts  of  this  State  under  the 
laws  of  this  State,  as  such  contract  is  void.  ERIl  vs. 
WUker. 449 

SAYINGS  OF  PARTY,  Etc. 
See  Evidence^  6,  7,  8,  9. 


INDEX.  791 

SCALING  ORDINANCE.  See  Ordinance  of  1865. 

SCHEDULE.    See  Homedead,  6. 

SECONDARY  EVIDENCE. 
See  Eoidencef  1,  13, 14. 

SERVICE. 

1.  When  attachment  nm  for  contempt  was  served  per- 
sonally by  a  constable,  and  process  was  not  attached 
to  the  original  bill  or  copy  served : 

Held,  That  the  service  was  sufficient  to  bring  the  party 
into  Court,  and  is  not  such  process  as  requires  to  be 
annexed  to  the  bill  or  copy  and  served  by  a  Sheriff, 
deputy  or  coroner  of  the  county.     Bemley  V8,  De  Watt,  466 

2.  From  the  facts  disclosed  by  the  record,  there  was  no 
error  4n  the  Court  below  in  refusing  the  motion  for  a 
continuance  for  the  purpose  of  allowing  Lane  to  tra« 
verse  the  return  of  the  Sheriff  as  to  the  service  of  the 
bill  on  him,  and  in  refusing  to  allow  the  Sheriff's  re- 
turn of  service  to  be  traversed  after  the  defendant, 
Lane,  had  appeared  in  the  cause  as  a  defendant,  and 
participated  in  the  litigation.  Lane  V8.  Partee  and 
wife 202 

3.  A  foreign  corporation  doing  business  in  this  State,  is 
subject  to  the  jurisdiction  of  the 'Courts  of  this  State, 
if  it  can  be  served  with  process ;  and,  as,  by  our  law, 
any  corporation  may  be  served  with  the  process  of  a 
Court  having  jurisdiction  of  the  suit,  by  serving  "any 
officer  or  agent  of  such  corporation,"  so  any  foreign 
corporation  having  an  officer  or  agent  here,  may  be 
served  by  serving  its  officer  or  agent.     CUty  Fire  Ins» 

Co.  of  Hartford  V8.  Carrugi 660 

4.  Service  of  a  bill  of  exceptions  by  leaving  a  copy  at 
the  residence  of  the  defendant  in  error  is  good  ;  and 
it  need  not  be  served  by  the  Sheriff.  Warner,  J., 
dissenting.     (R.    See  end  of  Report.)    Montgomery 

r«.  Walker 681 

SET-OFF. 

When  the  plaintiff  in  a  judgment  has  taken  the  benefit 
of  the  Homestead  and  Exemption  Law,  and  thereby 
exempted  all  his  property  from  the  payment  of  his 
own  debts,  a   defendant  in  a  judgment  in  his  &- 

VOL.ZU— ^ 
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voTf  who  has  a  judgraeot  against  him  and  another, 
which  was  dormant  when  the  bill  was  filed,  and  has 
since  been  revived,  has  an  equity  springing  out  of  the 
facts  of  the  case,  which  entitles  him  to  apply  to  the 
Court  of  Equity  to  have  the  judgment  in  favor  of  the 
person  taking  the  beneBt  of  the  homestead  and  exemp- 
tion enjoined  until  the  two  judgments  are  set-off 
against  each  other.     Tommey  &  l^ewart  vs.  Ellis 260 

SETT^^EMENT.    See  Nolle  Proseqm. 

SHERIFF. 
See  CdntemptSy  7. 
"   Traverse  of  Sheriffs  Bektm^ 

SLANDER. 

An  action  for  slander  was  brought  by  the  plaintifls, 
Windsor  &  Jowers,  as  merchants  and  partners, 
against  the  defendant,  alleging  that  they  were  honest, 
reliable  merchants,  buying  and  selling  goods,  wares, 
and  merchandise,  and  making  frequent  purchases,  by 
the  wholesale  and  otherwise,  from  merchants  in  the 
city  of  New  York,  and  having  gooii  credit  in  said 
city,  and  that  the  defendant,  on  the  6th  day  of  Jan- 
uary, 1868,  in  the  city  of  New  York,  wickedly  in- 
tending to  destroy  the  good  name  and  credit  of  the 
plaintiflfs,  did  speak,  utter  and  publish  the  following 
false  and  scandalous  words,  to-wit:  ^'Tbey  (meaning 
the  plaintiffs)  have  sold  out ;  they  are  not  worth  fifty 
cents  on  the  dollar."  There  was  no  allegation  in  the 
declaration  of  any  speckU  damage  resulting  from  the 
speaking  of  the  words,  to  the  plaintiffs.  On  the  trial 
of  the  case  in  the  Court  below,  the  plaintiffs  were 
sworn  in  their  own  favor,  who  stated  that  they  had 
been  merchandizing  in  the  city  of  Americus;  that  in 
the  month  of  August,  1867,  they  sold  out  their  stock 
in  trade  and  store- house  to  the  defendant,  intending 
thereafter  to  buy  goods  and  continue  the  business, 
which  had  not  been  done.  The  Court  charge<l  the 
jury,  among  other  things:  "If  the  partnership  of 
Windsor  &  Jowers  was  actually  dissolved — ^that  is,  if 
they  had  sold  out  their  house  and  lot,  and  their  stock 
of  goods,  and  were  not  in  trade  at  the  time  of  the 
words  spoken,  it  is  incumbent  on  the  plaintiffs  to 
show  and  prove  special  damage  before  you  can  find  a 
verdict  in  their  favor.    Any  damage^  suoii  as  preoipi- 
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tating  law  suits  against  them,  and  involving  them  in 
costs,  if  proven  to  have  grown  out  of  the  words 
spoken,  are  special  damages,  such  as  to  authorize  a 
verdict.  If  8|)ecial  damage  is  proven,  though  small, 
the  jury  can  increase  the  damages  according  to  the 
aggravating  circumstances  of  the  transaction."  The 
jury  found  a  verdict  for  the  plaintiffs  for  the  sum  of 
$4,000  00.  The  defendant  made  a  motion  for  a  new 
trial  on  several  grounds,  which  was  granted  by  the 
Court  b^low,  to  which  the  plaintiffs  excepted : 
Heldy  That  inasmuch  as  the  plaintiffs  were  not  engaged 
in  trade  at  the  time  of  the  alleged  speaking  of  the 
words,  they  were  not  entitled  to  recover  without  al- 
leging in  their  declaration,  and  proving  on  the  trial 
special  damages  resulting  from  the  speaking  of  the 
words  by  the  defendant,  and  as  this  was  not  an  action 
brought  by  the  plaintiffs  for  the  recovery  of  any  spe- 
cial damage  sustained  by  them,  the  charge  of  the 
Court  to  the  jury  in  relation  to  special  damages,  was 
error,  and  the  new  trial  was  properly  granted  by  the 
Court  below  for  that  error,  as  well  as  others  stated  in 
the  record.     WiTidsor  &  J owers  vs,  Oliver 538 

SLAVE  DEBTS. 

1.  A  bill  was  filed  to  marshal  the  assets  of  a  decedent's 
estate,  and  the  Court  decided  that  a  note  given  for 
the  purchase-money  of  a  slave  was  not  entitled  to  be 
paid  out  of  the  assets  of  the  estate : 

Hddj  That  in  accordance  with  the  ruling  of  a  majority 
of  this  Court,  in  Shorter  vs.  Cobb  and  White  vs.  Hart, 
the  Court  below  had  no  jurisdiction,  or  authority,  to 
enforce  any  debt,  the  consideration  of  which  was  a 
slave  or  slaves,     dark  vs.  Jennings 182 

2.  A  judgment  obtained  on  a  note,  the  consideration  of 
which  was  the  purchase-money  of  slaves,  was  sought 
to  be  enforced  : 

Eeld^  That  in  accordance  with  the  rulings  of  a  majority 
of  this  Court,  in  Shorter  vs.  Cobb  and  White  vs.  Hart, 
the  Courts  of  this  State  have  no  jurisdiction  or  au- 
thority to  enforce  any  debt,  the  consideration  of  which 
was  a  slave  or  slaves.     Spires  vs.  Walker 200 

3.  Where  a  verdict  was  had  in  1867,  and  a  new  trial 
was  moved  for  by  the  defendant  at  the  same  term  of 
the  Court,  on  the  ground  that  the  Court  erred  in  sus- 
taining the  demurrer  to  the  defendant's  pleas,  one  of 
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which  stated  the  consideration  of  the  debt  saed  on 
was  slaves,  and  the  motion  for  a  new  trial  was  not 
heard  antil  April,  1870,  when  the  movant  objected  to 
its  consideration,  on  the  ground  that  the  Court,  under 
the  Constitution  of  1868,  had  no  jurisdiction  to  hear 
and  determine  the  same  : 
Heldf  That  the  whole  record,  including  the  demurrer, 
being  before  the  Court,  the  fact  that  the  debt  was  for 
slaves  stood  as  admitted,  and  the  Court  erred  in  hear- 
ing and  deciding  the  motion  for  new  trial,  and  ought 
to  have  let  the  motiou  stand  as  it  found  it  Occulden 
V8.  Stoddard 329 

4.  An  action  was  brought  on  a  guardian's  bond  against 
the  principal  and  securities,  in  the  name  of  the  Ordi- 
nary, for  the  use  of  the  wards  of  the  guardian,  to  re- 
cover damages  for  the  alleged  breach  thereof  by  the 
guardian,  and  on  the  trial,  the  plaintiff  offered  in  evi- 
dence the  receipts  of  the  guardian,  acknowledging  to 
have  received  from  the  executors  of  F.  Cherry,  de- 
ceased, the  sum  of  $7,068  77,  as  the  amount  due  by 
them  to  her  as  the  guardian  of  her  wards.  The  de- 
fendants offered  to  prove  by  one  of  the  defendants, 
that  Sena  J.  Cherry,  the  guardian  of  her  five  minor 
children,  received  into  her  hands  three  negroes  of  the 
value  of  $3,000  00,  one  note  on  Whaley  for  $1,300  00 
and  one  note  on  Beddick,  the  witness,  tor  $1,350  00; 
that  it  was  for  said  negroes  and  notes  that  the  receipts 
of  the  guardian  to  the  executors  of  Cherry  were  given; 
that  no  other  property,  except  said  negroes  and  notes, 
and  some  $700  00  worth  of  property  wwhich  she 
bought  at  the  sale,  came  into  her  bands ;  that  witness 
paid  his  note  in  Confederate  money,  in  1863  or  1864; 
that  the  consideration  of  the  note  on  Whaley  was  a 
negro  slave,  and  that  Whaley  has  been  since  the  war 
insolvent;  that  the  guardian  purchased  said  n^roes 
at  the  sale  of  the  property  of  F.  Cherry  at  the  price 
of  $3,000  00 ;  that  when  she  afterward  became  guard- 
ian of  the  minor  children,  she,  as  such  guardian,  re- 
ceipted the  executors  for  the  estate  of  said  minors ; 
that  she  and  the  executors  included  the  price  of  said 
negroes  in  said  receipt ;  that  she  held  said  negroes, 
and  treated  them  as  the  property  of  said  wards,  and 
that  said  negroes  were  set  free  by  the  results  of  the 
war.  The  Court  ruled  out  all  this  evidence  and  ex- 
cluded the  same  from  the  jury,  to  which  the  defendant 
excepted : 
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Hdd,  That  the  Court  below  should  have  admitted  the 
evidence  to  go  to  tlie  jury,  and  have  given  to  them  in 
charge,  the  law  applicable  thereto.  Cherry  et  cU.^  vs. 
Janes 579 

Heldf  cUaOj  That  if  Mrs.  Cherry,  before  she  became 
guardian  of  her  minor  children,  purchased  the  negroes 
in  her  own  right  at  the  executors'  sale  of  her  deceased 
husband's  property,  and  was  indebted  to  the  executors 
therefor,  and  after  she  became  the  guardian  of  her 
children,  receipted  to  them  for  the  amount  due  by  her 
as  so  much  money  received  from  them  due  to  her 
wards,  and  thereby  cancelled  her  own  indebtedness  to 
them  for  the  slaves  so  purchase<1,  and  charged  herself, 
as  guardian,  with  tiie  debt  as  being  due  by  her  to  her 
wards,  it  was,  in  law,  a  novation,  and  the  original 
contract  between  her  and  the  executors,  the  considera- 
tion of  which  was  slaves,  was  extinguished  and  at  an 
end,  and  cannot  be  set  up  by  the  defendants  in  a  suit 
on  the  guardian's  bond  as  being  a  debt,  the  considera- 
tion of  which  was  a  slave  or  slaves.     Ibid. 

SMART-MONEY.     See  Damages,  4. 

SOLICITOR  GENERAL. 
See  CHmtTud  Law,  16. 

SPECULATIVE  DAMAGES.   See  Damages,  1. 

STAMPS. 

An  obligation  to  pay  $500  00,  though  in  the  form  of  a 
receipt,  which  is  stamped  with  a  two  cent  stamp,  is 
not  legally  stamped.  Under  the  Act  of  Congress,  it 
should  be  stamped  with  twenty-five  cents  before  it  is 
admitted  in  evidence.  Hoops  vs.  AikinSy  Dunham  & 
Company 109 

STATUTE  OF  FRAUDS. 

1.  There  is  sufficient  evidence  in  the  record  of  this  case 
to  authoriase  the  jury  to  find  that  the  defendant  made 
a  contract  with  Crews  for  the  delivery  of  forty  thou- 
sand cross  ties,  to  be  delivered  on  the  line  of  the 
road — to  be  paid  for  at  the  estimated  price  thereof  at 
the  time  of  delivery — ^and  there  is  sufficient  evidence 
in  the  record  of  the  recognition,  by  the  defendant,  of 
the  transfer  of  the  contract  by  Crews  to  the  plaintiffs, 
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and  of  such  part  performaDce  of  it  on  their  part,  as 
well  as  on  the  part  of  the  defendant,  as  will  take  the 
case  out  of  the  statute  of  frauds,  and  require  its  per- 
formance on  the  part  of  the  defendant.  Bryan  vb. 
South-Western  R.  R.  Ob 71 

2.  Where  A  has  knowledge  that  B,  a  female,  expects  to 
attend  an  administrator's  sale  to  purchase  a  tract  of 
land,  and  he  and  a  relative  of  hers,  at  her  request, 
promise  to  call  for  her  at  the  hotel  and  accompany 
her  to  the  sale,  and  he  fails  to  do  so,  but  tells  her 
relative  and  friend,  before,  and  at  the  time  the  land 
is  exposed  to  sale,  that  instead  of  going  for  her,  he 
will  bid  off  the  laud  for  her,  and  her  relative  having 
received  this  assurance,  does  not  go  for  her;  and  A 
bids  of  the  land,  and  tells  several  persons  immedi- 
ately afterwards,  that  he  bid  it  off  for  her : 

Held,  That  it  is  a  fraud  upon  her  rights  for  him  to  take 
the  title  in  his  own  name,  and  refuse,  on  her  offer  to 
comply  with  the  terms  of  the  sale,  to  convey  it  to  her. 
In  such  case  the  law  raises  an  implied  trust  in  her 
favor,  and  a  Court  of  Equity  will,  on  her  offer  to 
comply  fully  with  the  terms  of  the  sale  and  save  him 
harmless,  compel  him  to  accept  the  indemnity,  and 
execute  a  deed  to  her  for  the  land,  or  hold  it  in  trust 
for  her  benefit.  In  such  case  the  statute  of  frauds 
does  not  apply.     Rives  vs.  Latorence 283 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions, 

SUPERSEDEAS.    See  Contempts,  1 . 

SURPRISE.    See  Equity,  1 1 . 

SURVIVING  OF  ACTIONS.    See  Actions. 

TAVERN.    See  Inn-keepers. 

TAX. 

1.  The  Mayor  and  Council  of  the  City  of  Albany  has 
no  power  to  impose  a  specific  tax  of  $1  00  per  head 
on  each  horse  or  mule  sold  by  drovers  in  said  dty. 
They  may  tax  such  sales  ad  valorem.  lAvingdon  vs. 
The  Oity  Council  of  Albany 21 

2.  The  right  of  taxation  is  inherent  in  the  sovereign. 
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So  far  as  it  exists  in  a  municipal  corporation,  it  is  by 
grant,  and  is  called  a  franchise.  CyBryne  et  cU.,  va,  M* 
&  A.of  Savannah 331 

3.  A  de  facto  government  which  is  able  to  maintain  its  su- 
premacy by  its  armies  may  exercise  this  power,  and 
those  who  are  subject  to  its  control  are  bound  to  obe- 
dience. But  if  it  assesses  a  tax  and  is  overthrown  be- 
fore it  is  collected,  the  rightful  sovereign  whose  power 
is  established  will  not  enforce  such  assessment  against 
the  subjects  of  the  government  de  jure.     Ibid. 

4.  In  such  case  those  who  have  paid  the  tax  to  the  de 
^OAsto  government  while  it  was  supreme  have  no  means 
of  recovering  it  back ;  and  those  who  did  not  pay  till 
its  overthrow,  are  under  no  obligation  to  pay.     Ibid. 

5.  A  note  given  since  the  war  to  the  Mayor  and  Coun- 
cil of  Savannah,  for  tax  assessed  by  the  city  authori- 
ties during  the  existence  of  the  Confederate  Govern- 
ment but  not  collected,  is  void  for  want  of  considera- 
tion.    Ibid. 

6.  A  note  given  for  such  tax  and  for  ground  rent  due 
the  city,  by  contract  made  prior  to  the  war,  is  void  as 
to  the  tax,  but  good  as  to  the  rent.  The  considera- 
tion is  clearly  severable,  as  the  record  s||K)ws  precisely 
how  much  of  it  was  for  tax  and  how  much  for  rent. 
Ibid. 

TENANT.    See  Landlord  and  Tenant. 

TIME. 
See  Bin  of  Exceptions^  12« 
"   Insurance  J  1. 
"   Limitation  of  Actions. 
Order  of  Argument. 
Practice  in  Supreme  OouH,  3,  5,  9,  10,  12, 14,  20,  24. 

TORTS.     See   Corporations. 

TRAVERSE  OF  SHERIFFS  RETURN. 

From  the  facts  disclosed  by  the  record,  there  was  no 
error  in  the  Court  below  in  refusing  the  motion  for 
a  continuance  for  the  purpose  of  allowing  Lane  to  trav- 
erse the  return  of  the  sheriff  as  to  the  service  of  the 
bill  on  him,  or  in  refusing  to  allow  the  sheriff^s  return 
of  service  to  be  traversed  after  the  defendant,  Lane, 
had  appeared  in  the  cause  as  a  defendant,  and  partici- 
in  the  litigation.    Lane  et  al,,  vs.  Partes  and  wife.....  202 
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TREASON.    See  De  Facto  Oovenmeni. 

TRESPASS. 

The  party  pat  into  possession,  under  a  warrant  im- 
properly  issued  on  the  affidavit  of  an  attorney  at  law, 
takes  no  benefit  from  such  void  warrant  and  process, 
and  stands  in  the  light  of  the  law  as  a  trespasser. 
Montgomery  V8,  Walher 681 

TROVER. 

An  action  was  brought  by  the  {daintiff,  as  administra- 
tor,  to  recover  the  possession  of  a  piano  from  the  de- 
fendant, as  the  property  of  his  intestate,  and,  upon 
the  trial,  he  failed  to  introduce  his  letters  of  adminia- 
tion  in  evidence,  or  to  prove  the  actual  possession  of 
the  piano  by  him  as  such  administrator,  before  the 
commencement  of  the  suit,  although  there  was  evi- 
dence that  the  piano  had  been  appraised  as  the  pro- 
perty of  the  intestate : 

HMj  That  the  plaintiff  did  not  show  such  evidence  of 
title  as  would  authorize  him,  as  administrator,  to  re- 
cover the  possession  of  the  piano  from  the  defendant, 
who  claimed  to liold  it  adversely  to  the  plaintiff's  in- 
testate, and  that  there  was  no  error  in  the  Court  be- 
low in  granting  a  non-suit.    Hill  V9.  BeaU 607 

TRESPASS. 

When  property  is  set  apart  under  the  homestead  and  ex- 
emption laws  of  this  State,  for  the  benefit  of  a  family, 
the  head  of  a  fitmily  may  interpose  a  claim  for  their 
benefit,  in  case  the  property  is  levied  upon  for  his 
debts,  to  which  it  is  not  subject.  While  trespass  is  a 
remedy  in  such  case,  it  is  not  the  only  one.  Bartldt 
vs,  Ruasell. 196 

See  CorporaiiofMf  2. 

TRUST,  TRUSTEES  AND  TRUST  ESTATES. 

1.  A  mortage,  to  the  extent  of  his  interest  in  the  land 
mortgaged,  stands  upon  the  same  footing  as  any  other 
bona  fide  purchaser  without  notice  of  the  trust,  and 
the  Court  should  have  so  charged  ihe  jury ;  the  more 
especially,  as  this  principle  of  the  law  was  distinctly 
recognized  and  adjudicated   by  this  Court  between 

•  these  same  parties,  in  the  case  repot^  in  the  37th 
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Georgia  Beporto^  392,  ordering  the  injunction  granted 
to  restrain  Thrasher,  the  mortgagee,  from  enforcing 
his  mortgage  against  the  land  to  be  dissolved.  Lane 
vs.  ParteeetcU 202 

2.  Where  A  has  knowledge  that  B,  a  female,  expects  to 
attend  an  administrators  sale  to  purchase  a  tract  of 
land,  and  he  and  a  relative  of  hers,  at  her  request, 

E remise  to  call  for  her  at  the  hotel  and  accompany 
er  to  the  sale,  and  he  fails  to  do  so,  but  tells  her  rel* 
ative  and  friend,  before,  and  at  the  time  the  land  is 
exposed  to  sale,  that  instead  of  going  for  her,  he  will 
bid  off  the  land  for  her,  and  her  relative  having  re- 
ceived this  assurance,  does  not  go  for  her ;  and  A  bids 
off  the  land,  and  tells  several  persons  immediately  af- 
terwards that  he  bid  it  off  for  her : 
Held,  That  it  is  a  fraud  upon  her  rights  for  him  to  take 
the  title  in  his  own  name,  and  refuse,  on  her  offer  to 
comply  with  the  terms  of  the  sale,  to  convey  it  to  her. 
In  such  case  the  law  raises  an  implied  trust  in  her 
favor,  and  a  Court  of  Equity  will,  on  her  offer  to 
comply  fully  with  the  terras  of  the  sale  and  save  him 
harmless,  compel  him  to  accept  the  indemnity,  and  ex- 
ecute a  deed  to  her  for  the  land,  or  hold  it  in  trust  for 
her  benefit.     In  such  case  the  statute  of  fraud  does 
not  apply.    liivea  va,  Lawrence 283 

3.  Where  there  is  a  marriage  settlement  to  the  wife  for 
life,  and  at  her  death  to  her  children,  the  trustee,  who 
holds  the  title  during  the  wife's  life,  holds  it  as  trus- 
tee for  the  remaindermen,  and  it  he  invest  the  trust 
funds  in  his  own  name,  they  may  follow  them  as  in 
in  other  cases  of  trust.     Cunningham  et  al.  vs.  Schley 

et  al 426 

4.  A  trust  estate  is  ordinarily  liable  for  necessaries  for 
its  protection  and  preservation,  and,  to  the  extent  of 
the  income,  for  necessaries  for  the  use  of  the  benefici- 
aries who  are  in  want,  unless  the  trust-deed  other- 
wise provides,  but  it  is  not  error  in  the  Court  to 
refuse  to  give  this  principle  of  law  in  charge  to  a  jury, 
in  a  case  which  turns  wholly  on  an  alleged  express 
contract  with  the  trustee,  and  where  there  is  no  evi- 
dence from  which  the  implied  liability  of  the  trust 
estate  can  be  lawfully  assumed.     Leonard  vs,  Powell,  598 

5.  Where  there  was  a  trust  estate  in  Randolph  county, 
in  the  possession  of  a  trustee,  for  the  wife  of  A  and  A 
with  his  finmily  lived  on  a  farm  in  Early  county,  and 
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articles  were  furaished  to  A  and  used  by  him  in  the 
support  of  his  wife  and  family,  the  law  will  not  pre- 
sume that  the  wife  of  A  is  in  want^  and  charge  her 
trust-estate  in  Randolph  with  the  articles  simply  be- 
cause it  is  proven  that  the  trustee  has  not  supplied 
her.     Ibid. 

UNIVERSALISTS.    See  GondUuUmal  Lew,  &. 

VENDOR'S  LIEN, 

The  lien  of  the  vendor  of  real  estate  for  the  unpaid 
purchase-money^  is  not  absolutely  waived  by  taking 

^  the  uotes  of  the  vendee,  with  a  third  person  as  secu- 
rity thereto.  Such  an  act  is  prima  faoie  a  waiver, 
but  the  effect  of  the  same  may  be  rebutted  by  proof 
that  it  was  not  the  intent  of  the  parties  to  waive  the 
lien.  See  Wabneb,  J.,  concurring.  Sanders  t».  Mc^ 
Affeeetal  684 

See  Administrators  and  Executors.  1. 

VESTED  RIGHTS.    See  OongtUutional  Law,  78. 

VINDICTIVE  DAMAGES.    See  Damages,  4. 

VULGAR  LANGUAGE.    See  Criminal  Law,  2. 

WAIVER. 

1.  When  a  defendaat  is  sued,  and  appears  and  pleads  to 
the  merits  of  the  suit,  without  pleading  to  the  juris- 
diction of  the  Court,  and  without  excepting  thereto, 
he   thereby   admits   the  jurisdiction   of  the   Court, 

Bryan  V8,  South' Western  R.  R.  Go A 71 

2.  Where  an  insurance  was  a  risk  upon  the  raikoad, 
river,  and  by  sea,  from  Macon  to  Savannah,  via  the 
Ocmulgee  river,  and  was  limited,  by  the  policy,  to 
forty  days,  and  the  goods  insured  were  detained  at 
Buzzard  Roost  by  the  unseaworthiness  of  the  craft, 
in  which,  by  the  policy,  they  were  to  be  shipped 
down  the  river,  so  that  it  had  to  be  unloaded  and  a 
new  craft  built  and  the  goods  transhipped,  and  the 
company,  by  its  written  consent,  agreed  to  the  change: 

Held,,  That  the  detention,  caused  by  the  removal  of 
the  goods  and  the  building  of  a  new  craft  and  the 
transhipment  to  that,  was  waived  by  the  company  and 
was  not  to  be  counted  in  the  forty  days.  Plaint  & 
Oubbedge  vs.  The  Euf(vula  Home  Insurance  Obmpany.  130 
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3.  McCay,  J.,  dissents,  not  from  the  opinion,  but  from 
the  grounds  of  the  judgment,  upon  the  ground  that 
the  defect  in  pleading  was  waived,  and  this  Court,  ex 
suo  mero  mdu^  could  not  insist  u|)on  such  defect. 
JUitchell  d  al.  V8,  M.  &  C.  of  Brunswick 370 

4.  The  lien  of  the  vendor  of  real  estate  for  the  unpaid 
purchase-money,  is  not  absolutely  waived  by  taking 
the  notes  of  the  vendee,  with  a  third  person  as  secu- 
rity thereto.  Such  an  act  is  prima  fade  a  waiver, 
but  the  effect  of  the  same  may  be  rebutted  by  proof 
that  it  was  not  the  intention  of  the  parties  to  waive 
the  lien.  See  Warner,  J.,  concurring.  Sanders  vs. 
McAfee  et  al 684 

See  JwrisdiMon  of  Superior  Oouri^  5. 
'*    Liens f  6. 
"    Homestead,  9. 

WARD,    See  Equity,  12- 

WATER  COURSES. 

1.  The  owner  of  a  mill  whose  dam  and  machinery  are 
suited  to  the  size  and  capacity  of  the  stream,  has  a 
right  to  the  reasonable  use  of  the  water  to  propel  his 
machinery,  but  he  must  detain  it  no  longer  than  is 
necessary  for  its  profitable  employment,  and  he  must 
return  it  to  its  natural  channel  before  it  passes  upon 
the  land  of  the  proprietor  below.  Pool  &  Luffbur^ 
row  vs.  Lewis 162 

2.  What  is  a  reasonable  detention  is  a  question  for  the 
jury,  in  view  of  all  the  facts  in  the  case,  taking  into 
account  the  nature  and  use  of  the  machinery,  aud  the 
use  of  the  water  necessary  to  its  profitable  employ- 
ment If  the  owner  detains  the  water  no  longer  than 
is  necessary  for  its  profitable  use,  he  is  not  liable  in 
damages  to  the  proprietor  below.     Ibid. 

WIFE  AS  WITNESS.    See  OriminalLaw,  9. 

WILLS. 

1.  A  testator,  by  his  will,  directed  that '^  his  son  J. 
should  take  as  a  part  of  his  portion,  the  negro  man 
Peter,  who  is  now  in  his  possession,  at  $1,200  00,  and 

my  negro  boy  Green  at  valuation,  and  that  he  take, 
at  his  choice,  lot  of  land  number  one  hundred  and 
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seveaty-nine,  at  $1,000  00,  or  lots  of  land  nambers 
one  hundred  and  seventy-nine,  one  hundred  and  sev- 
enty-eight, one  hundred  and  sixty-five,  and  one  hun- 
dred and  sixty-six,  at  a  fair  valuation,  said  lots  lying 
in  the  fifth  district  of  Randolph  county ;"  and    the 
son  died,  leaving  M.,  an  infant  daughter,  his  only  le-. 
gal  representative.     The  four  lots  of  land  were  ap- 
praised to  be  worth  $2,400  00.    The  guardian  of  M., 
the  infant  child,  with   the  assent  of  the  executor  of 
the  testator,  elected  to  take  the  four  lots  of  land  at  the 
appraised  value  and  went  into  the  possession  thereof 
in  her  right,  and  is  now  in  the  possession  of  the  same. 
The  executor  filed  a  bill  for  direction,  alleging  that 
the  words  of  the  before  recited  clause  of  the  testator^s 
will,  and  the  directions  contained  therein  are  so  con- 
fused and  unintelligible  as  to  render  a  construction  or 
safe  execution  thereof  impossible  by  him,  as  executor: 
Heldf  That  neither  the  allegations  in  the  oomplainant^s 
bill,  nor  the  evidence  contained  in  the  record,  makes 
such  a  case  as  entitles  the  executor  to  interfere  with 
the  rights  and  interests  of  M.,  the  infant  ward,  in  the 
four  lots  of  land  which  she,  by  her  guardian,  elected 
to  take,  under  the  will,  at  a  &ir  valuation,  and  did 
take,  with  the  assent  of  the  executor.    Jourdan  vs. 
Miller 51 

2.  The  will,  in  this  case,  shows  upon  its  face  that  the 
testator  made  it  in  contemplation  of  the  birth  of  a 
child  or  children  to  him,  subsequent  to  its  execution, 
and  the  Court  erred  in  instructing  the  jury  to  find 
a  verdict  setting  it  aside,  because  such  provision  was 
not  made.     Freeman  vs,  Layton  and  wife 51 

3.  An  instrument  in  writing  executed  by  B.,  in  the  form 
of  a  deed,  was  offered  in  evidence  as  a  deed,  which  was 
objected  to  on  the  ground,  that  no  present  interest  in 
the  property  was  conveyed  by  it,  and  it  was  therefore 
a  testamentary  paper,  and  not  a  deed.  The  instrument 
contains  the  following  words:  "I  give  and  devise 
nnto  them  (his  three  sons)  and  their  heirs,  the  follow- 
ing property,  all  my  estate,  both  real  and  personal, 
consisting  of  lands,  money  and  evidence  of  debt, 
horses,  cattle,  hogs,  and  all  other  stock  of  all  descrip- 
tions that  I  may  die  possessed  of,  to  them  and  their 
heirs,"  etc: 

Heldf  That  this  was  a  testamentary  paper,  and  not  a 
deed ;  that  no  present  interest  in  the  property  was  oon- 
veyed  under  it,  but  only  such  of  the  aescribed  pro- 
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perty  as  the  maker  of  the  instrument  should  die  pos- 
sessed of  was  conveyed  by  it.     If  he  was  possessed  of 
all   the  property  mentioned  in  the  instrument  at  the 
time  of  his  death,  then  it  would  have  passed  under  it 
if  legally  executed,  but  if  he  was  not  possessed  of  all, 
or  any  of  the  described  property  at  the  time  of  his 
death,  then  none  of  it  would  have  been  conveyed   to 
his  three  sons.     The  instrument  conveys  only  such  of 
the  described  property  as  the  maker  thereof  "  may  die 
possessed  of."     No  present  interest  in  the  property 
was  conveyed  to  the  sons,  and  until  the  death  of  the 
maker  of  the  instrument,  no  one  could  know  what 
portion  of  the  property  described  therein  he  would 
die  possessed  of;  consequently,  the  instrument  con- 
veyeid  only  such  portion  of  the  described  property  as 
he  might  be  possessed  of  at  the  time  of  his  death,  and 
is,  in  law,  a  testamentary  disposition  of  the  property, 
to  take  effect  at  the  death  of  the  maker  of  the  instru- 
ment    Brewer  V8.  Baxter  d  al 212 

L  F.,  by  the  first  item  of  his  will,  bequeathed  a  life- 
estate  In  certain  lands  to  his  son,  and,  subsequently, 
by  a  codicil  thereto,  withdrew  said  property  from  the 
provisions  of  his  will,  and  divided  it  equally  and  ab- 
solutely among  his  children,  and  the  property  given 
to  his  son  by  the  codicil  is  given  absolutely,  without 
any  referential  or  substantial  words  carrying  it  back, 
under  the  provisions  of  the  first  item  of  the  will,  but 
the  devise  of  the  codicil  is  complete  and  separate,  and 
the  terms  used  plain  and  unambiguous : 

Held,  That  the  son  took  an  absolute  estate  in  said  pro- 
perty under  the  codicil,  and  that  the  law  inhibits  the 
construction  of  lesser  estates,  where  no  words  of  lim- 
itation are  used  by  the  testator,  and  where  no  such  in- 
tent appears,  by  clear  and  necessary  words  in  the  in- 
strument.    Felionvs.  HiU  et  aL •  554 

5. '  In  the  construction  of  wills,  the  mode  of  ascertaining 
the  testator's  intent,  is  not  by  arbitrary  conjectures  or 
opinions  as  to  what  he  meant,  but  it  is  to  be  drawn 
from  the  whole  instrument,  under  rules  of  law.    Ibid. 

6.  Where  the  testator,  by  the  third  item  of  his  will,  gave 
all  bis  property,  not  otherwise  disposed  of,  to  his  chil- 
dren, to  be  equally  divided  between  them,  and,  in  the 
concluding  paragraph,  imposed  the  same  restrictions 
and  regulations  contained  in  the  first  item,  and  the 
first  item  bequeathed  a  life-estate,  and  also  contained 
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restrictions  and  regulations  for  the  protection  of  each 
life-estate : 
nddy  That  neither  bj  the  language  used,  nor  by  a  l^al 
interpretation  of  the  testator's  intent,  will  the  property 
thus  given,  absolutely,  be  reduced  to  a  life-estate. 
The  testator  has  not  so  declared,  and  the  restriction 
and  regulation  imposed  cannot  be  held  to  diminish 
the  fee.  The  protection  of  the  law  invoked  for  the 
preservation  of  the  estate  given  is  consistent  with  such 
estate,  and  Courts  will  not  supply  words  to  support  a 
construction  of  intention  to  give  a  lesser  estate,  where 
the  words  employed  in  making  such  bequest  are  with- 
out limitation.     Ibid, 

7.  Upon  the  death  of  the  two  minors,  who  took  under 
the  above  item  of  the  will,  their  brother  of  the  half- 
blood  took,  as  heir-at-law,  the  share  he  was  entitled 
to  in  their  several  estates,  and  his  daughter  now  takes, 
as  the  heir-at-law  of  her  father,  whatever  he  would 
have  been  entitled  to  in  the  premises.     Ibid. 

8.  In  the  property  withdrawn  from  the  first  item  of  the 
will  and  disposed  of  under  the  second  item  of  the 
codicil,  the  children  of  Shadrach  R.  Felton,  all  took 
an  absolute  estate,  and  the  imposition  of  a  trustee, 
under  the  third  item  of  the  codicil,  did  not  diminish 
such  estate,  but  was  within  the  intention  of  the  testa- 
tor, the  better  to  secure  it  for  their  enjoyment;  and 
one  of  said  children  being  of  age,  did  not  defeat  the 
purpose  of  such  trust;  and  in  sucli  estate,  if  not  dis- 
posed of  during  the  lifetime  of  John  Micajah,  his 
daughter  was  entitled  to  his  share  therein,  as  his  heir- 
at-law  at  his  death.     Ibid, 

9.  Where  the  testator  signed  his  will  below  the  attesta- 
tion clause,  and  the  Court  charged  the  jury  that,  if  it 
appeared  that  tlie  will  was  signed  by  testater  below 
said  clause,  and  if  the  jury  believed  from  the  evidence 
that  it  was  so  signed  by  testator,  with  the  intention  to 
sign  it  as  his  will,  then,  in  law,  it  was  a  good  signa- 
ture of  the  will : 

jBe/d,  That  such  charge  was  correct,  under  section  2379 
of  the  Code  of  this  State.     Huffvs,  Huf, 696 

10.  When  the  testator  went  to  the  warehouse  of  certain 
parties  for  the  purpose  of  executing  his  will,  and  two 
of  the  witnesses  were  present,  and  one  absent,  and, 
after  waiting  some  time,  one  of  the  parties  remarked 
to  the  testator,  as  A  came  in,  that  he  would  answer  as 
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welly  and  testator  was  introdaoed  to  A  by  B,  and  B 
remarked  at  the  time  that  testator  wanted  him  to 
witness  his  will;  and  they  all  went  to  a  desk  and  exe* 
cuted  the  paper;  and  under  these  facts,  the  Court 
charged  the  jury,  that  if  they  believed  from  the  evi- 
dence that  one  of  the  witnesses  was  suggested  to  tes- 
tator, and  testator  assented  to  such  suggestion,  such 
assent  was,  in  law,  a  request,  or  equivalent  to  a  re- 
quest: 
Seldj  That  such  charge  by  the  Court  was  not  error ; 
that  the  law  provides  no  special  formalities  about  the 
witnesses  to  a  will ;  it  is  sufficient  if  they  attest  and 
subscribe  the  will  in  the  presence  of  testator;  the  law 
implies  the  request  in  the  consummation  of  the  act, 
and  no  special  request  by  the  testator  is  necessary. 
Ibid. 

11.  Where  a  witness  to  a  will  was  not  acquainted  with 
testator  before  the  execution  of  the  will,  and  the 
Court  was  requested  to  charge  the  jury,  that  if  the 
witness  knew  nothing  of.  the  testable  capacity  of  the 
testator,  he  was  not,  in  law,  an  attesting,  though  a 
subscribing  witness,  and  the  will  in  that  case  was 
void,  the  Judge  replying,  "that  is  the  law;"  luit  also 
added,  "I  charge  you,  that  if  he  was  introduced  to 
him  and  looked  at  him,  the  law  implies  he  knew 
whether  or  not  he  had  testable  capacity." 

ileldy  That  the  word  attest,  in  the  Code,  does  not  imply 
relation  to  the  capacity  of  the  testator.  Attesting 
means  witnessing,  and  subscribing,  that  such  witness 
shall  sign.  The  faHum  of  the  execution  being  the 
object  of  such  attestation  and  subscription,  the  ina- 
bility of  such  witness  to  testify  to  the  mental  capacity 
of  the  testator,  did  not  render  the  will  void,  but  only 
went  to  the  credibility  of  such  witness,  in  case  he  was 
called  on  to  testify  about  the  sanity  or  mental  capacity 
of  the  testator,  and  the  Court  ought  to  have  refused 
such  charge  as  it  is  not  the  law.     Ibid. 

12.  Held  agairif  That  the  addition  of  the  Judge  to  the 
charge  under  the  facts  of  this  case  was  not  material 
to  the  issue  involved  in  the  trial,  and  only  expressed 
what  is  a  plain  principle  of  law,  that  all  men  are  pre- 
sumed to  De  sane,  and  being  introduce<l,  and  seeing 
testator  could  only  strengthen  the  presumption.  Ibid. 


806  INDEX. 

WITNESS. 

1.  Id  a  suit  on  a  partnership  contract  against  the  admin* 
istration  of  a  deceased  partner  and  the  surviving  part- 
ner,  the  other  party  to  the  contract  may,  notwithstand- 
ing the  death  of  one  of  the  partners,  be  a  witness,  if 
it  appear  that  the  contract  was  made  with  the  surviv- 
ing partner,  or  with  both  the  partners  actually  pres- 
ent and  engaging  in  the  transaction,  and  this  is  es- 
pecially so  if  the  surviving  partner  has  himself  been 
sworn  as  a  witness.     MoGenee  vs.  Jonea  et  al, 123 

2.  If  a  woman  cohabit  with  a  man,  under  bis  promise 
to  marry  her  legally,  but  finding  that  he  does  not 
take  legal  steps  to  do  so,  quits  him  and  again  cohabits 
with  him,  she  is  not  his  wife  and  is  a  competent  wit- 
ness on  his  trial  for  crime.     (B.)     Hill  vs.  The  Stale.  484 

3.  In  cases  where  the  plaintiff  or  defendant  are  wit- 
nesses for  themselves,  their  interest  goes  to  their  cred- 
ibility, to  be  judged  of  exclusively  by  the  jury. 
Braum  vs.  Reid  &   Company*., 604 

4.  An  action  for  divorce  was  brought  by  the  husband 
against  his  wife,  alleging  as  a  ground  for  divorce,  the 
willful  and  continued  desertion  of  the  wife  for  the 
term  of  three  years : 

Held,  That  the  husband  was  a  competent  witness  on 
the  trial  thereof,  under  the  provisions  of  the  3798th 
section  of  the  Code ;  but  he  could  not  testify  as  to 
any  facts  derived  by  him  from  the  confidential  rela^ 
tion  of  husband  and  wife.     Oastello  vs.  CasteUo 613 

WORDS. 

See  Criminal  Law,  2,  20,  21. 
"   Slander. 
«    mUs  11. 
"    Gamishmefniy  1. 
'^   Homestead,  3. 

WRIT  OF  ERROR. 
See  Bill  of  Exceptions. 
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